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BEFORE THE INDIAN CLAIMS COMMISSION 

COLORADO RIVER INDLAN TRIBES, ) 
et al., 1 

1 
Plaintiffs, 1 

v. 
1 
1 Docket No. 283-8 
1 

THE UNITED STATES OF AMERICA, ) 
) 

Defendant. 1 

Decided: J u l v  10, 1975 

Appearances: 

I. S. Weissbrodt, Attorney for Plaintiffs. 
Weissbrodt and Weissbrodt were on the 
briefs . 
James M. Upton, with whom was Assistant 
Attorney General Kent Frizzell, Attorneys 
for Defendant. 

OPINION ON PLAINTIFFS' MOTION TO 
COMPEL A PROPER ACCOUNTING AND 

FOR DETERMINATION OF ISSUES OF LAW 

Vance, Commissioner, delivered the opinion of the Commission. 

Before the Commission is plaintiffs' motion to compel a proper 

accounting and for determination of points of law, filed on December 18, 

1969. On May 16, 1973, the defendant filed its response to plaintiffs' 

motion. 

I. Hstion to Compel a Complete and Proper Accounting 

On May 27, 1963, defendant filed with the Conmiasion an accounting repxt 

prepared by the General Accounting Of £ice (hereinafter abbreviated as " ~ e p .  "1, 
. . 

and on November 9, ,,:55, defendant filed additional materials supplementing 

this report. 
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On February 3, 1964, p l a i n t i f f s  f i l e d  t h e i r  exceptions t o  the 

defendant 's accounting repor t .  

The defendant f i l e d  i t s  response on May 4, 1964. 

On October 1 4 ,  1969, C. M. Wright, who had formerly been a t to rney  

of record f o r  t he  p l a i n t i f f s ,  f i l e d  a statement advis ing  the  Commhsfon 

t h a t  he had inadver ten t ly  allowed h i s  a t to rney  cont rac t  with the  p l a i n t i f f s  

to expire .  

On December 15, 1969, a new approved a t torney  con t rac t  was submitted 

which joined the  f i rm of Weissbrodt and Weissbrodt as counsel f o r  t h e  

p l a i n t i f f s  and designated I. S, Weissbrodt as a t torney  of record. 

On December 18, 1969, p l a i n t i f f s  f i l e d  supplemental exceptions t o  

defendant 's accounting along with t h e  aforementioned motion t o  compel a 

proper  accounting and for determination of i s sues  of law. 

The Comiss ion ,  on May 16,  1973, permitted defendant t o  f i l e  a l a t e -  

f i l e d  response t o  the p l a i n t i f f s '  supplemental exceptions. 

The p e t i t i o n  i n  Docket 283-B was f i l e d  on behalf of the Colorado 

River Indian Tribes and on behalf of the  Mohave Indians and t h e  Chemehuevi 

Indians who are  componerits and members of t h e  Colorado River Indian Tr ibes ,  

However, the  r epor t  prepared by the  General Accounting Office inc ludes  

information about t he  accounts and a f f a i r s  not  only of t h e  p l a i n t i f f s  

i n  Docket 283-B but  also of c e r t a i n  o the r  groups of Mohave and Chemehuevi 

Indians. This information was assembled i n  connection with claims made by 

groups of Indians i n  a number of cases, Dockets 185, 283, 283-A, 283-B, 295, 

295-A, 351 and 351-A. We note  t h a t  t he  accounting r e p o r t  s t a t e s  (p. 2) 

t h a t  "the records do n o t  distinguish i n  many ins tances ,  t h e  disbursements 

f o r  t h e  var ious  groups of pe t i t i one r s . "  
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The p l a i n t i f f s  s t a t e  t h a t  they are p a r t i c u l a r l y  i n t e r e s t e d  i n  t he  

funds adminis tered i n  t h e  four  accounts  designated as fol lows:  

(a) Indian Moneys, Proceeds of Labor, Colorado River 
Indians,  Arizona. 

(b) I n t e r e s t  on Proceeds of Labor, Colorado River Indians,  
Arizona. 

(c)  Proceeds of Townsites, Colorado River Reservat ion,  
Arizona. 

(d) I n t e r e s t  on Proceeds of Townsites, Colorado River 
Reservat ion,  Arizona. 

In  a d d i t i o n ,  t h e  p l a i n t i f f s  s e t  f o r t h  i s s u e s  r a i s e d  under s p e c i f i c  

except ions.  We w i l l  examine them i n  the l i g h t  of two of our  dec is ions  

which are de te rmina t ive  of c e r t a i n  account ing i s s u e s  r a i s e d  i n  t h i s  and 

o t h e r  cases before  the Commission. These cases a r e  Te-Moak Bands of Western 

Shoshone Indians v, United S t a t e s ,  Dockets 326-A and 22-G, 31 Ind. Cl. Comm. 

427 (1973), and Blackfeet  and Cros Ventre Tr ibes  v.  United S t a t e s ,  Dockets 

279-C and 250-A, 32 Ind. C1. Comm. 65 (1973). W e  w i l l  r e f e r  t o  these 

opinions,  where app l i cab l e ,  throughout t h i s  opinion.  

Exception NO. 1 

I n  Exception No. 1, the p l a i n t i f f s  s t a t e  that t h e  accouat ing  i s  

incomplete, po in t ing  o u t  t h a t  the r e p o r t  f i l e d  on May 31, 1963, supplemented 

by the  m a t e r i a l s  f i l e d  on November 9, 1965, shows only  the t r a n s a c t i o n s  

up t o  June 30, 1951. The p l a i n t i f f s  f u r t h e r  contend t h a t  each of t h e  four  

accounts mentioned above a r e  open and cont inu ing  a t  the present t i m e  and that 



36 Ind. C1.  Cown. 217 220 

each of t h e  accounts was e s t a b l i s h e d  long  p r i o r  t o  August 13, 1946. I n  

s h o r t ,  t he  p l a i n t i f f s  seek an up-to-date accounting. 

I n  Blackfeet ,  supra ,  a t  75-76, w e  he ld  t h a t  w e  have no j u r i s d i c t i o n  

t o  o rde r  defendant t o  simply extend i ts  gene ra l  accounting. Our j u r i s -  
'b 

d i c t i o n  t o  o r d e r  a post-1946 account ing depends upon f ind ing  a course of 

wrongful a c t i o n  which was s t i l l  going on a t  t h e  August 13,  1946, cu tof f  

da te .  P l a i n t i f f s '  r eques t  f o r  a post-1946 account ing w i l l  be denied 

without p re jud ice  t o  p l a i n t i f f s '  r i g h t  t o  make a f u r t h e r  r eques t  f o r  an 

accounting beyond August 13, 1946, upon showing a s p e c i f i c  wrongdoing 

which occurred before  that d a t e  and can reasonably be expected t o  have 

continued t h e r e a f t e r .  See Confederated Tribes  of t he  Goshute Reservat ion 

v. United S t a t e s ,  Docket 326-B, 33 Ind. C1. Corn. 130, 132 (1974). 

Exception No. 2 

The p l a i n t i f f s  except  gene ra l l y  t o  t he  defendant ' s  r e p o r t  on the  

grounds t h a t  i t  i s  incomplete and inadequate  i n  t h a t  i t  f a i l s  t o  d i s c l o s e  

the  fol lowing e s s e n t i a l  f a c t s  w i th  s u f f i c i e n t  p a r t i c u l a r i t y  to be meaningful: 

A. When or from what sources  funds depos i ted  i n  t h e  two p r i n c i p a l  

accounts  "Indian Moneys, Proceeds of Labor, Colorado Indians,  ' ~ r i z o n a "  

(IMPL) , and "Proceeds of Townsites , Colorado River Reservat ion,  ~rizona, " 

were derived. 

B. The t o t a l  proceeds rece ived  by the  defendant from t r ans -  

a c t i o n s  involving plaintiffs' l ands  and o t h e r  proper ty  which r e s u l t e d  

i n  sums being c r ed i t ed  t o  t h e i r  p r i n c i p a l  accounts ,or  the amounts deducted 

by defendant from such t o t a l  proceeds f o r  admin i s t r a t i ve  o r  o t h e r  charges  

o r  expenses; 
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C. When o r  f o r  what purposes funds i n  any of t h e  four  accounts 

were expended; 

D. The s t a t e  of  t h e  accounts on an annual o r  o t h e r  pe r iod i c  

b a s i s  ; 

E. The meaning and conten t  of many of t h e  terms and ca t ego r i e s  

used. 

W e  w i l l  examine each of t he se  a l l eged  inadequacies:  

A. P l a i n t i f f s  a l l e g e  t h a t  the only information which the  accounting 

r epo r t  f u rn i shes  with respec t  t o  funds depos i ted  i n  t h e  p e t i t i o n e r s '  

accounts is warrant  numbers and t h e  d a t e s  and amounts of d e p o s i t s ,  Rep. 

pp. 246-252, 254-255, 257-260, and a summary of miscellaneous revenues by 

ca t ego r i e s  over  t h e  e n t i r e  r e p o r t i n g  per iod from 1895 t o  1951. Rep. p. 19 ,  note  

(a).  In  o rde r  t o  determine whether t he  defendant f a i t h f u l l y  and properly 

discharged i t s  r e s p o n s i b i l i t i e s ,  the p l a i n t i f f s  ask t h a t  they be provided 

s p e c i f i c  information concerning t h e  revenue-producing t r ansac t ions ,  r e l a t i n g  

the  proceeds from those  t r ansac t ions  t o  s p e c i f i c  depos i t s .  Defendant responds 

t h a t  i t  has e s t a b l i s h e d  a prima f a c i e  account ing and t h a t  i t  has f u l f i l l e d  

its duty t o  account t o  p l a i n t i f f s .  

W e  agree with p l a i n t i f f s '  ob j ec t i on  t o  t h i s  form of accounting. The 

defendant w i l l  be ordered t o  p re sen t  a new account ing of all i t s  r e c e i p t s  

down t o  August 13, 1946, of moneys of each of t h e  p l a i n t i f f s  from every source 

o the r  than congress iona l  app rop r i a t i ons ,  showing, i t e m  by i t e m :  

1. Date of f i r s t  r e c e i p t  ( i . e . ,  i f  i t e m  was c o l l e c t e d  in 

the f i e l d ,  t h e  d a t e  of such c o l l e c t i o n ) .  
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2. Amount. 

3. Nature of t r a n s a c t i o n  which produced t h e  r e c e i p t .  Where 

t h e  c o l l e c t i o n  was under a c o n t r a c t ,  for example, if i t  

represen ted  an i n s t a l lmen t  of  r e n t  under a lease, t h e  

c o n t r a c t  should be i d e n t i f i e d .  Any charges  f o r  de f endan t ' s  

s e r v i c e s  should b e  shown. 

4. Date t h e  i t e m  was covered i n t o  t h e  t r e a s u r y ,  and t h e  

account i n  which i t  was placed.  If t h e  i t e m  was never 

covered i n t o  t h e  t r ea su ry ,  what o t h e r  d i s p o s i t i o n  was 

made of i t  should be d i s c lo sed .  

B. P l a i n t i f f s  ask t h e  defendant t o  i d e n t i f y  a l l  of t h e i r  t r i b a l  

p roper ty  which t h e  United S t a t e s  ha s  disposed o f ,  t h e  amount of any 

moneys rece ived  from such d i s p o s a l s ,  and any charges  which t h e  defendant  

may have made f o r  i ts s e r v i c e s .  The supplemental  account ing ordered i n  

2A, above, w i l l  provide t h e  requested informat ion for all d i s p o s a l s  which 

were revenue-producing t r a n s a c t i o n s ,  I n  a d d i t i o n ,  w e  w i l l  o r d e r  defendant  

t o  i d e n t i f y  o t h e r  of t h e  p l a i n t i f f s '  p rope r ty , i f  any, which was disposed 

of without  producing revenue. This  account ing must conform.to  t h e  s t anda rds  

set down i n  Blackfeet ,  supra ,  a t  82-83. 

C. P l a i n t i f f s  argue t h a t  t h e  disbursement schedules ,  Rep. pp. 13-59, do 

not  show the  da t e s  funds were withdrawn from t h e  accounts ,  t h e  o b l i g a t i o n s  

they were used t o  pay, o r  t h e  d a t e s  on which payments were a c t u a l l y  made, and 

t h a t  t he  r e p o r t  completely f a i l s  t o  p rov ide  t h e  informat ion necessary  t o  

determine whether t h e  defendant adminis te red  t h e  funds i n  a t imely  manner and 

whether i t  expende.: them f o r  au tho r i zed  and pe rmi s s ib l e  purposes.  Defendant 

den ies  t h a t  i t  is  ob l iga t e r  to r e p o r t  t he  d a t e s  t h a t  funds were withdrawn 
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from these  accounts t o  pay ob l iga t ions  of t h e  p l a i n t i f f s  and t h e  da t e s  

t he se  payments were made. 

We see two problems a r i s i n g  from t h e  sketchy disbursement account ing 

provided by defendant.  The f i r s t  of t he se  goes t o  t h e  v a l i d i t y  of t h e  

disbursements themselves. A s  w e  s t a t e d  i n  Blackfeet ,  supra ,  a t  85-86: 

. . . The disbursement accounts  a r e  no t  s o  
d e t a i l e d  nor  r evea l ing  a s  good p r a c t i c e  r e q u i r e s ,  
bu t  they a r e  adequate t o  s t a r t  b r ing ing  t h e  i s s u e s  
i n t o  focus.  Accounting r e p o r t s  are, a f t e r  a l l ,  
pleadings.  I f  a p l a i n t i f f  ques t ions  a p a r t i c u l a r  
disbursement,  h i s  remedy is t o  except ,  not  t o  ask  
t h a t  t h e  defendant be compelled t o  plead again.  
The p l a i n t i f f  c e r t a i n l y  has  no r i g h t  t o  demand 
that t h e  defendant po in t  ou t  t o  him which of t he  
l i s t e d  disbursements was i l l e g a l .  Sioux Tribe 
United S t a t e s ,  Dockets 114, et a l . ,  1 2  Ind. C1 
Comm. 541 (1963); Southern U t e ,  supra ,  17  Ind. 

The burden is  on the  defendant t o  make a 
proper  accounting. Sioux Tr ibe  v. United States, 
105 C t .  C l .  725, 802 (1946). Thus f o r  a pa r t i cu -  
lar  item t o  be except ionable ,  t h e  test is not  
whether t h e  r e p o r t  shows i t  t o  be improper; i t  
is enough i f  t h e  r e p o r t  f a i l s  a f f i r m a t i v e l y  t o  
show t h a t  i t  w a s  proper.  When t h e  p l a i n t i f f  
makes h i s  except ion,  i t  then becomes incumbent 
upon t h e  Government t o  s a t i s f y  t h e  Commission a s  
t o  t h e  l e g a l i t y  of t h e  challenged i t e m .  Southern 
Ute, supra ,  17 Ind. C 1 .  Comm. a t  60; Bogert, supra ,  
0970 a t  203. 

In  Blackfeet  we found t h a t  t h e  account ing was not  so incomplete as 

t o  r e q u i r e  a new accounting. The same a p p l i e s  here .  P l a i n t i f f s  are, of 

course,  e n t i t l e d  t o  use t h e  discovery means a t  t h e i r  d i sposa l  t o  ob t a in  

d e t a i l e d  information of t he se  disbursements.  

The second disbursement problem is t h a t  p l a i n t i f f s  may have been 

deprived of i n t e r e s t  on c e r t a i n  of t h e i r  accounts because defendant with- 

drew funds from h t e r e s t - b e a r i n g  accounts  and he ld  them f o r  an unreasonabz-y 

long t i m e  be fo re  they were disbursed.  
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I n  Blackfeet ,  supra ,  a t  88, w e  he ld  t h a t  " [u]n less  t h e  amounts and 

per iods a r e  d i s c lo sed  dur ing  which t h e  Government he ld  p l a i n t i f f s  ' l e g a l l y  

i n t e r e s t -bea r ing  funds out  of t he  t r ea su ry ,  i t  w i l l  be impossible  t o  de t e r -  

mine whether defendant f u l f i l l e d  i ts  f i d u c i a r y  ob l iga t ion .  " P l a i n t i f f  s 

a r e  e n t i t l e d  t o  such information i n  t h e  i n s t a n t  case.  We w i l l  meet wi th  

a t t o rneys  and accountants  f o r  t h e  p a r t i e s  t o  determine the  form i n  which 

t h i s  a d d i t i o n a l  information is  t o  be suppl ied .  

D. This except ion concerns defendant ' s  a l l e g e d l y  improper Z a i l u r e  t o  

c r e d i t  i n t e r e s t  on the  Proceeds of Townsites account u n t i l  t h e  e f f e c t i v e  

d a t e  of t h e  Act of February 1 2 ,  1929, 45 S t a t .  1164 (as amended by t h e  A c t  

of June 13, 1930, 46 S t a t .  584); and on t h e  IMPL account u n t i l  Ju ly  1, 1930. 

We have he ld  t h a t  t h e  defendant has  t h e  duty t o  make t r u s t  funds pro- 

duc t ive .  Te-Moak, supra .  IMPL accounts ,  i n  p a r t i c u l a r ,  a r e  funds h e l d  i n  

t r u s t  by the United S t a t e s ,  and should be  inves ted  i n  federal  s e c u r i t i e s  

pursuant t o  t he  Act of September 11, 1841, 5 S t a t ,  465, except  dur ing  

per iods when a l t e r n a t i v e  means, au thor ized  by l a t e r  l e g i s l a t i o n ,  were used 

t o  make such monies product ive.  a t  508. We d i s c u s s  t h e  IMPL account 

f u r t h e r  under Sect ion I1 of t h i s  opinion.  

The i s s u e ,  then,  is whether t h e  funds i n  t h e  Proceeds o f  Townsites 

account were funds held i n  t r u s t ,  which t he  defendant had t h e  duty t o  

makc product ive.  Fur ther  account ing,  inc lud ing  res ta tement  of p l a i n t i f f s '  

accounts ,  is unnecessary f o r  r e s o l u t i o n  of t h i s  i s s u e .  Therefore ,  t h e  

motion f o r  supplemental account ing w i l l  be denied as t o  except ion  2D. If 

defendant is  adjudged t o  be l i a b l e  as t o  t h i s  except ion ,  w e  w i l l  then 

determine whether the e x i s t i n g  account ing is adequate t o  determine damages, 

if any. W e  d i s c u s  t h e  Proceeds of Townsites account f u r t h e r  under 

Sec t ion  XI of t h i s  o p i n i o - .  
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E. P l a i n t i f f s  s t a t e  t h a t  t h e  terms and ca t ego r i e s  used by defendant 

i n  the Report are s o  ambiguous, nonspec i f ic  and i l l - de f ined  t h a t  the 

r e p o r t  f a i l s  t o  provide t h e  rudimentary d a t a  necessary t o  judge t h e  

f i d e l i t y  and p rop r i e ty  of defendant 's  conduct. Defendant denies  t h a t  

t he se  c a t e g o r i e s  r ep re sen t  any improper exyendi tures .  

As i n  except ion 2C, supra ,  concerning disbursements,  w e  f e e l  t h a t  

defendant 's  accounting, a l though no t  as complete o r  d e t a i l e d  as i t  could 

be,  is adequate.  P l a i n t i f f s  may use discovery t o  o b t a i n  t he  vouchers, 

r e c e i p t s ,  r e p o r t s  and o t h e r  such d a t a  as may be a v a i l a b l e  t o  expla in  the  

var ious  ca t ego r i e s  of expendi tures .  

Exception Nos. 3 and 4 

Exception 3 and 4 do not  conta in  a reques t  f o r  supplemental account- 

ing. They involve determinat ions of l e g a l  i s s u e s  which we d i scus s  under 

Sec t ion  I1 of t h i s  opinion.  

Exception No. 5 

This except ion is s u b s t a n t i a l l y  t he  same a s  except ion 2E, supra.  

We need not  d i s cus s  i t  f u r t h e r .  

11. Motion f o r  Determination of Matters  of Law 

P l a i n t i f f s  ask t h a t  w e  determine as matters of law t h a t :  

1. A l l  expendi tures  of p e t i t i o n e r s '  funds 

r ep re sen t ing  proceeds of sales of townsites and 

i n t e r e s t  thereon were i l l e g a l  f o r  t h e  reason that 

they were no t  au thor ized  by Congress; 

2. After t he  e f f e c t i v e  d a t e  of t he  Act 

of May 18, 1916, 39 Stat. 123, 158, a l l  expendi tures  
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of  funds from t h e  accounts designated "Proceeds of  

Labor" and " I n t e r e s t  on Proceeds of ~ a b o r "  were 

i l l e g a l  f o r  t h e  reason t h a t  they were no t  au thor ized  

by Congress; 

3. U n t i l  t h e  e f f e c t i v e  d a t e  of t he  A c t  of February 

12 ,  1929, 45 S t a t .  1164, funds i n  t h e  account des igna ted  

"Proceeds of ~ o w n s i t e s "  were requi red  t o  be c r e d i t e d  wi th  

i n t e r e s t  o r  otherwise s o  managed a s  t o  earn  no t  l e s s  

than f i v e  percent  p e r  annum compounded annual ly;  and 

4. U n t i l  t he  e f f e c t i v e  d a t e  of t h e  Act of June 13, 

1930, 46 S t a t .  584, funds i n  t h e  account designated 

"Proceeds of ~ a b o r i ' w e r e  requi red  t o  be c r e d i t e d  wi th  

i n t e r e s t  o r  otherwise s o  managed as t o  ea rn  no t  less than 

f i v e  percent  per  annum compounded annual ly .  

1 and 2. The p l a i n t i f f s  contend t h a t  a l l  of t h e  expendi tures  of 

funds r ep re sen t ing  t h e  proceeds of s a l e s  of townsi tes  o r  i n t e r e s t  thereon,  

and, a f t e r  t h e  e f f e c t i v e  d a t e  of Sec t ion  27 of t h e  Act of May 18,  1916, 

39 S t a t .  123, 158, a l l  expendi tures  of funds from the  accounts  des igna ted  

"Proceeds of ~ a b o r "  and " ~ n t e r e s t  on Proceeds of ~ a b o r "  were unauthorized 

by law. P l a i n t i f f s  argue t h a t  t r i b a l  t r u s t  funds may be expended only  

upon appropr ia t ion  and f o r  purposes au thor ized  by Congress. Sec t ion  27  

of t he  Act of May 18,  1916, provided t h a t :  

No money s h a l l  be expended from Indian  t r i b a l  
funds without  s p e c i f i c  app rop r i a t i on  by Congress 
except  a s  fol lows:  Equal iza t ion  of a l l o tmen t s ,  
educat ion of Indian c h i l d r e n  i n  accordance wi th  
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e x i s t i n g  law, p e r  c a p i t a  and o t h e r  payments, a l l  
o f  which a r e  hereby continued i n  f u l l  f o r c e  and 
e f f e c t :  Provided, That this s h a l l  no t  change 
e x i s t i n g  law wi th  r e f e r ence  t o  t h e  Five C iv i l i z ed  
Tr ibes .  

Defendant argues  t h a t  any expendi tu res  from t h e s e  funds were made 

for t h e  b e n e f i t  of  t h e  p l a i n t i f f s ,  and are n o t  recoverab le  by p l a i n t i f f s  

even i f  made without  s p e c i f i c  congress iona l  appropr ia t ion .  

Expenditures for educa t ion  of Indian c h i l d r e n  and "per cap i t a "  

payments d id  not  r e q u i r e  congress iona l  app rop r i a t i on .  In  a d d i t i o n  t h e  

1916 s t a t u t e  exempts "other  payments." Since t h e  p a r t i e s  have n o t  addressed 

themselves t o  t h e  s i g n i f i c a n c e  of the term "other  payments", w e  w i l l  d e f e r  

a  d e c i s i o n  on the i s s u e s  r a i s e d  by ques t i ons  1 and 2 u n t i l  we  have considered 

t h e  b r i e f s  of the p a r t i e s .  

3. P l a i n t i f f s  ask  us t o  r u l e  as a ma t t e r  of law t h a t  t h e  account 

e n t i t l e d  "Proceeds of Townsites" r e p r e s e n t s  t h e  proceeds of s a l e s  of 

"Indian t r u s t  lands"  w i t h i n  t h e  meaning of the Act of Apr i l  1, 1880, 21 

S t a t .  70, and should t h e r e f o r e  have been inves ted  o r  o therwise  c r ed i t ed  

wi th  i n t e r e s t  a t  the r a t e  of no t  less than f i v e  percen t  pe r  annurn 

compounded annual ly .  

In two r ecen t  c a se s  w e  have had the oppor tun i ty  t o  examine t he  meaning 

and t h e  l e g a l  e f f e c t  of t h e  1880 Act .  In  Te-Moak, supra ,  a t  478-486, 

w e  found t h a t  a l though t h e  1880 A c t  does no t  set a  rate of i n t e r e s t  t o  be 

paid on Indian t r u s t  monies, t h e  l e g i s l a t i v e  h i s t o r y  is c l e a r  t h a t  t h e  r a t e  

of i n t e r e s t  in tended  was 5 percen t .  I n  Fo r t  Peck Ind ians  v. United S t a t e s ,  

Docket 184, 34 Ind. C1. Comm. 31-36 (1974), we examined the meaning 

of the  phrase " 1 n d l a  t r u s t  lands,"  as used i n  t h e  1880 A c t .  S ince t h e  

1880 A c t  au thor ized  t h e  Sec re t a ry  of  t h e  I n t e r i o r  t o  depos i t  i n  t h e  U n i t e d  
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S t a t e s ,  Treasury, a t  i n t e r e s t ,  " a l l  sums recieved by him on account of 

sales  of Indian t r u s t  lands,"  t h a t  phrase is  c r i t i c a l .  W e  concluded 

t h a t  "Indian t r u s t  lands" r e f e r r e d  t o  lands  ceded t o  t h e  United S t a t e s  and 

s o l d  t o  t h i r d  par  ties. 

The ques t ion  remains, then, whether t he  funds i n  t he  account e n t i t l e d  

"Proceeds of ~ o w n s i t e s "  a r e  t he  proceeds from t h e  s a l e  of l ands  ceded t o  

the  United S t a t e s  f o r  t he  purpose of s a l e  t o  t h i r d  p a r t i e s ?  Nei ther  side 

has b r i e f ed  t h i s  i s s u e ,  and the  account ing r e p o r t  is no t  s u f f i c i e n t l y  

c l e a r  a s  t o  t he  na ture  of t he se  s a l e s .  The r e p o r t  i n d i c a t e s  t h a t  t he  

s a l e s  were made pursuant t o  two Acts of Congress, 35 Stat. 70, 77 (1908), 

and 36 S t a t .  879, 880 (1910). These Acts appropr ia ted  f i v e  thousand 

do l l a r s  t o  r e se rve ,  se t  a p a r t  and survey lands on the Yuma Indian 

Reservat ion and the  Colorado River Indian Reservat ion and t o  sell t h e  

t r a c t s  s o  set  a p a r t ,  t he  n e t  proceeds t o  be c r ed i t ed  t o  the Indians of 

t h e  r e spec t ive  r e se rva t ions .  

Although i t  appears from t he se  Acts t h a t  the  lands  were not  ceded 

t o  t h e  United S t a t e s  p r i o r  t o  t h e i r  sale, w e  f e e l  t h a t  t h i s  evidence i s  

i n s u f f i c i e n t  f o r  us t o  dec ide  a t  t h i s  time whether t he se  funds r ep re sen t  

the  proceeds of s a l e s  of Indian t r u s t  lands.  We w i l l  d e f e r  a r u l i n g  on 

t h i s  i s s u e  u n t i l  we have rece ived  the  b r i e f s  of t h e  p a r t i e s .  

4. P l a i n t i f f s  ask us t o  rule as a matter of law t h a t  defendant w a s  

under an o b l i g a t i o n  t o  c r e d i t  funds depos i ted  i n  the IMPL account with 

i n t e r e s t ,  o r  otherwise t o  manage these  funds t o  ea rn  n o t  less than 5 

percent  per annum, compounded annual ly .  Defendant pa id  no i n t e r e s t  on IMPL 

funds u n t i l  an i n t e r e s t  account was es t ab l i ehed  pursuant  t o  t he  Act of  

June 13, 1930, 46 S t a t .  585. The IMPL fund was c r ea t ed  by Congress by 
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t h e  app rop r i a t i on  act of March 3, 1883, c. 141, 22 S t a t .  582, 

590. 

I n  Te-Moak, supra ,  w e  concluded t h a t  t h e  United S t a t e s  had a duty t o  

make a l l  i t s  Ind ian  t r u s t  funds produc t ive ,  f i nd ing ,  a t  p. 449, t h a t  

Congress intended t r u s t  funds t o  be  i nves t ed  " i f  they were on hand long 

enough t o  make investment p r ac t i c ab l e . "  

We determined t h a t ,  a s  t o  IMPL funds,  t h e  damages w i l l  be measured by 

t h e  l o s s  of growth of  t h e  Ind ians '  r e s p e c t i v e  sha re s  t h e r e i n  due t o  t he  

f a i l u r e  of t he  government t o  i n v e s t ,  and t h a t  t he  c o r r e c t  measure is 5 

percent  i n t e r e s t ,  compounded annual ly .  Id. a t  481. Accordingly, t he  

defendant is l i a b l e  t o  t h e  p l a i n t i f h f o r  i t s  f a i l u r e  t o  make these  funds 

product ive dur ing  t h e  per iod  p r i o r  t o  J u l y  1, 1930, t h e  e f f e c t i v e  da t e  of 

t h e  Act of June 13, 1930. 

An informal  conference w i l l  be scheduled wi th  Commissioner Vance 

with in  twenty days t o  determine t h e  form of t he  supplemental  account ing 

f o r  those  except ions  f o r  which we have found the  account ing r e p o r t  t o  be 

inadequate and t o  determine a procedure f o r  t he  b r i e f i n g  of o t h e r  i s s u e s  

which must be decided. A t  t h a t  conference we w i l l  a l s o  fix a time c e r t a i n  

f o r  t h e  supplemental  account ing,  a p r e t r i a l  conference,  and the t r i a l  of 

t h i s  case .  

+&-- 7.- 
&iM T. Vance, Commissioner 

W e  concur: 
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Kuykendall, Chairman, and Yarborwgh, Commissioner, concurring: 

We concur, s ince  we a r e  bound by the  author i ty  of Te-Moak Bands 

of Western Shoshone Indians v. United Sta tes ,  Dockets 326-A, e t  a l . ,  

31 Ind. C1. Comm. 427, (1973), i n  which we dissented from the  views of 

the majority of the Coomiasion concerning the proper measure of damages 

f o r  defendant's f a i l u r e  t o  make the p l a i n t i f f s '  IMPL funds productive. 

We a ta ted  tha t  the proper measure of such damages ia simple i n t e r e s t  on 

the unproductive balances which were i n ,  o r  should have been in ,  these 

accounts. 

In each case s ince  Te-Moak we have f i l e d  a concurring opinion i n  

which we  s t a t e d  our view of the proper measure of damages. It is  obvious 

that in  the fu ture  the same pr inciples  w i l l  be followed by the majority 

i n  cases involving the f a i l u r e  of the defendant t o  make IMPL funds 

productive. Since our posi t ion has been made c l e a r  and s ince  we a re  

bound t o  follow the author i ty  of Te-Moak, supra, w e  w i l l  not he rea f te r  

f i l e  separate concurring opinions in  cases which involve t h i s  issue. 


