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BEFORE THE 1 M ) I A N  CLAIMS COt@iISSION 

RED LAKE BAND and PETER GRAVES, ) 
JOSEPH CRAVES and AUGUST KING, ) 
e x  rel. RED LAKE BAND, 1 

1 
P l a i n t i f f s ,  1 

v. 
1 
1 Docket No. 189 
1 

THE UNITED STATES OF AMERICA, 1 
1 

Defendant. 1 

Decided: ~ u g u s t  2 8 ,  1375 

FINDINGS OF FACT ON ALLOWANCE OF REIMBURSABLE EXPENSES 

Upon cons idera t ion-of  t h e  app l i ca t i on  f o r  t h e  reimbursement of 

a t t o r n e y s '  expenses f i l e d  he re in  on May 20, 1974, by Rodney J. Edwards, 

a t t o rney  of record i n  t h i s  docket,  f o r  himself and a l l  a t t o r n e y s  

e n t i t l e d  t o  p a r t i c i p a t e  i n  t h e  sha r ing  of t h e  reimbursement; the 

response of  t h e  defendant t o  s a i d  app l i ca t i on  f i l e d  on July 29, 1974; 

t h e  c o n t r a c t s  under which couneel served t h e  p l a i n t i f f s ;  and t h e  

suppor t ing  record he re in ;  t h e  Commission makes t he  fol lowing f i nd ings  

of f a c t :  

1. Award and Attorneys'  Fees. On August 9, 1973, t h e  Commission 

ordered t h a t  t h e  p l a i n t i f f s  have and recover from the defendant the 

sum of $1,843,038.50, p lus  simple i n t e r e s t  a t  t h e  r a t e  of 5 percent  

per  annum upon t h e  p r i n c i p a l  sum of $410,931.12 from March 31, 1973, 

u n t i l  pa id  (31 Ind. C1. Comm. 87) .  Payment of t h e  judgment, i n  

t h e  a m u n t  of $1,859,306.87, was made pursuant t o  Publ ic  Law 93-245, 

adopted January 3, 1974. The payment of a t t o rneys '  fees i n  Docket 189 
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was approved by o r d e r  of  t h e  Commission d a t e d  A p r i l  19, 1974 (34 Ind. 

C1. Corn. 3 ) .  

2. Expense Appl ica t ion .  The a p p l i c a t i o n  f o r  t h e  reimbursement of 

expenses was f i l e d  on May 20,  1974, by Rodney J. Edwards, a t t o r n e y  of 

record ,  Docket 189, on beha l f  of himself  and a l l  a t t o r n e y s  having a n  

i n t e r e s t  i n  t h i s  a p p l i c a t i o n .  The a p p l i c a t i o n  r e q u e s t s  t h e  al lowance 

o f  expenses i n  t h e  t o t a l  amount of $8,899.49 incur red  i n  t h e  p r e p a r a t i o n  

and p rosecu t ion  of Dockets 189, 189-A, 189-B, and 189-C. The schedule  

o f  expenses accompanying t h e  a p p l i c a t i o n  d i s c l o s e s  t h a t  of t h e  t o t a l  

amount claimed, $574.18 was incur red  i n  Docket 189, and $8,325.31 was 

i n c u r r e d  i n  t h e  combined Dockets 189-A, 189-B, and 189-C, up t o  January 

1974. 

3. S t a t u s  of t h e  C l a i m s .  The s e v e r a l  c l a i m s  a s s e r t e d  i n  Docket 189 

were included i n  t h e  o r i g i n a l  complaint  f i l e d  on August 2 ,  1951. A 

motion was f i l e d  by t h e  p l a i n t i f f s  on December 1 5 ,  1955, t o  s e v e r  from 

Docket 189 t h e  account ing c la ims  a s s e r t e d  t h e r e i n .  0x1 December 29,  1955, 

a n  o r d e r  t o  s e v e r  t h e  cause  of a c t i o n  was i s sued  by t h e  Commission. That 

o r d e r  c r e a t e d  Docket 189-A, a n  account ing  a c t i o n  r e l a t i n g  t o  c e r t a i n  

proceeds  from the s a l e  of land and t imber  under t h e  Act of January  14,  

1889. The p l a i n t i f f s  were a l s o  o rdered  t o  f i l e  a s e p a r a t e  complaint  f o r  

Docket 189-A, and t o  s e p a r a t e  any c a u s e s  of a c t i o n  remaining a f t e r  t h e  

severance.  Severed p e t i t i o n s  were then f i l e d  i n  Docket 189-A on  January 12,  

1956, and i n  Dockets 189-B and 189-C on February 2 ,  1956. 
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As i nd i ca t ed  i n  f i nd ing  1, supra,  Docket 189 was concluded with 

entry of a  f ina l  judgment on August 9,  1973. Dockets 189-A, 1 8 9 4 ,  and 

189-C,which have no d i r e c t  bear ing on t he  c la im concluded i n  Docket 189, 

are pending before  t h e  Commission and s t i l l  being prosecuted. 

4. ~ t t o r n e y s '  Contracts .  

a. The general  claims of t he  p l a i n t i f f s ,  including those 

o r i g i n a l l y  a s s e r t e d  i n  Docket 189, were f i r s t  i n i t i a t e d  and prosecuted 

before  t h e  Commission pursuant t o  con t r ac t  No. I-1- ind.  42012,made 

between t h e  General Council of t h e  Red Lake Band and a t t o r n e y s  Austin I, .  

Lather ,  Jay H. Hoag, and Clarence G .  Lindquis t .  That c o n t r a c t ,  dated 

February 13,  1948, was approved by the  Commissioner of Indian A f f a i r s  on 

Apr i l  7 ,  1948, f o r  a period of f i v e  years  beginning February 13,  1948. 

An ex tens ion  f o r  an add i t i ona l  f i v e  years  commencing February 13 ,  1953, 

was approved on August 11, 1954. 

The terms of con t r ac t  No. 42012 r e l a t i n g  t o  expenses provided 

reimbursement t o  t h e  a t t o rneys  f o r  a l l  reasonable expenses incurred i n  

t h e  prosecu t ion  of t h e  claims from any recover ies  had .  The con t r ac t  

a l s o  permit ted counsel t o  employ such t echn i ca l  o r  s tenographic  a s s i s -  

tance as they deemed necessary,  wi th  t he  expenses thereof  t o  be 

i n c i d e n t a l  t o  employment under t he  con t r ac t .  

b. Contract 14-20-650, No. 599, dated June 12,  1958, between 

t h e  Red Lake Sand and a t t o rneys  Lather,  Hoag, and 1,indquist was approved 

on December 30, 1958, f o r  a per iod of t e n  years  commencing on February 13, 

1958. T h i s  con t r ac t  was specifically l im i t ed  t o  claims represen ted  by 

Dockets 189 and 189-A. 
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The terms of t h i s  agreement r e s p e c t i n g  expenses  provided 

reimbursement, from the amount of any recovery ,  of such a c t u a l  expenses 

incurred by counse l  "as are necessa ry  and proper" i n  connec t ion  w i t h  

t h e  performance of t h e i r  d u t i e s  under the c o n t r a c t  and t h o s e  i n c u r r e d  

under the preceeding c o n t r a c t .  Reimbursement of expenses  was made wholly 

con t ingen t  upon recovery f o r  t h e  t r i b e  "save t h a t  i n  t h e  even t  t h e  band 

s o  e l e c t s ,  and funds are a v a i l a b l e "  reimbursement may be  made o u t  of 

such tribal funds.  

c .  The fo l lowing  numbered c o n t r a c t s ,  a l l  da ted  Hay 8 ,  1968, 

between the  p l a i n t i f f s  and a t t o r n e y s  Jay I ? .  Hoag and Rodney .T. Edwards, 

were approved on June 20, 1968,  f o r  a pe r iod  of t e n  y e a r s  commencing on 

February 13,  1968: 

No. F50C14200-378: Docket No. 189 
No. F50C14200-379 : Docket No. 189-A 
No. F50C14200-380: Docket No. 189-B 
No. FSOC14200-381: Docket No. 189-C 

Clauses  6 and 7 of t h e  above c o n t r a c t s  a r e  i d e n t i c a l  i n  terms 

r e s p e c t i n g  expenses.  Reimbursement o f  expenses  was made wholly con t ingen t  

upon recovery o r ,  upon e l e c t i o n  of t h e  band, from t r i b a l  funds ,  if 

available. I n  a d d i t i o n  t o  reimbursement of reasonab le  expenses ,  inc lud-  

i ng  t ravel ,  t h e  c o n t r a c t s  al lowed t h e  a t t o r n e y s  t h e  o p t i o n  t o  t r a v e l  by 

persona l  automobile a t  a re imbursab le  r a t e  of  $ . l o  p e r  m i l e ,  w i t h  c o s t s  not 

t o  exceed those  of a v a i l a b l e  p lane  o r  t r a i n  travel.  In l i e u  of meals and 

lodging,  counse l  were a l s o  allowed a s u b s i s t e n c e  r a t e  of $14.00 per  day 

w i t h i n  the v i c i n i t y  of t h e  Red Lake Reserva t ion  and a d j a c e n t  a r e a s ,  o r  

$25.00 elsewhere. 
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dm Since 1949 numerous assignments of v a r i o u s  i n t e r e s t s  i n  t h e  

f o r e g o i n g  c o n t r a c t s  have been approved. The d e t a i l s  of t h e s e  ass ignments  

were p r e v i o u s l y  set o u t  on A p r i l  19 ,  1974, i n  f i n d i n g  6 on award o f  

a t t o r n e y s '  fees i n  Docket 189 (34 Ind. C 1 .  Comm. 36). That f i n d i n g  is 

i n c o r p o r a t e d  by r e f e r e n c e  h e r e i n .  

5. Not ice  t o  p a r t i e s .  

a. Pursuant  t o  Rule 34 b (c) of our  General  Rules of Procedure ,  

n o t i c e s  of t h e  f i l i n g  of t h i s  a p p l i c a t i o n  were s e n t  t o  t h e  Department of 

J u s t i c e ,  t h e  Commissioner of  Ind ian  A f f a i r s ,  and t h e  p l a i n t i f f s '  r e p r e s e n t a -  
, 

t i v e .  No response  t o  t h e  n o t i c e s  has  been rece ived  from t h e  t r i b a l  

r e p r e s e n t a t i v e .  

b .  On July 29, 1974, t h e  Department of J u s t i c e  f i l e d  a r e s p o n s e  

i n  o p p o s i t i o n  t o  t h e  p e t i t i o n  fo r  t h e  reimbursement of expenses.  The 

grounds f o r  t h e  o b j e c t i o n  were s p e c i f i c a l l y  set f o r t h  i h  a memorandum 

d a t e d  J u l y  3, 1974, from Raymond V. B u t l e r ,  Act ing Deputy Commissioner of 

Ind ian  A f f a i r s  and t r a n s m i t t e d  wi th  a l e t t e r ,  d a t e d  July  1 8 ,  1974, from 

Reid Peyton Chambers, Assoc ia te  S o l i c i t o r  f o r  Ind ian  A f f a i r s ,  United S t a t e s  

Department of I n t e r i o r .  The o b j e c t i o n s  r e l a t e  t o  t h e  i n c l u s i o n  of expenses  

i n c u r r e d  i n  o t h e r  c a s e s  (Dockets 189-A, 189-B, and 189-C) than  t h e  one a t  

b a r  (Docket l89) ,  on t h e  grounds t h a t  (1) t h e  a p p l i c a t i o n  h e r e i n  as i t  

relates t o  Dockets 189-A, 189-B, and 189-C is premature i n  t h a t  the c l a i m s  

t h e r e i n  are s t i l l  a c t i v e  and pending,  and t h e  t o t a l  expenses t o  be  i n c u r r e d  

cannot  y e t  be  determined,  and (2)  t h e  a t t o r n e y s ,  o p e r a t i n g  under  

s e p a r a t e  c o n t r a c t s  i n  each docke t ,  with expenses governed by t h e  c o n t r a c t  
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a p p l i c a b l e  t o  each, have  no  p r e s e n t l y  p e r f e c t e d  c o n t r a c t  r i g h t  unde r  

which t o  claim expenses  i n  t h e  t h r e e  pend ing  d o c k e t s .  P l a i n t i f f s '  

c o u n s e l  have  no t  r e p l i e d  t o  the o b j e c t i o n s .  

6 .  D e t e r m i n a t i o n  o f  Expenses. 

a .  Dockets  189-A, 189-B, and 189-C. On t h e  basis o f  o u r  o p i n i o n  

i n  Miami Tribe of Oklahoma v.  Un i t ed  S t a t e s ,  Docket 76,  e t  a l . ,  26 Ind .  

C1.. Cornrn. 303 (1971) ,  a f f ' d  on  o t h e r  g rounds ,  200 C t .  Cl. 64 (1972) ,  t h e  

a t t o r n e y s  a re  n o t  e n t i t l e d  t o  r e c o v e r  a t  this t i m e  expenses in the amount 

o f  $8,325.31 i n c u r r e d  by them i n  t h e  p r e p a r a t i o n  and p r o s e c u t i o n  of  t h e  

claims i n  t h e  above-named d o c k e t s .  A w a r d s  may w e l l  r e s u l t  i n  s a i d  d o c k e t s  

from which c o u n s e l  may p r o p e r l y  recover r e i m b u r s a b l e  expcnses,  and i t  is 

t h e r e f o r e  p rema tu re  t o  award such  re imbursement  unde r  t h i s  a p p l i c a t i o n .  

S e c t i o n  15 of our a c t  (60 S t a t .  1049,  1053, 25 U.S.C. 5 ?On), moreover ,  

p r o v i d e s  j u r i s d i c t i o n  t o  t h e  Commission t o  a l l o w  " r e a s o n a b l e  expenses"  

i n c u r r e d  i n  the prosecut ion of t h e  c l a i m .  A d e t e r m i n a t i o n  of r e a s o n a b l e -  

n e s s  canno t  p r o p e r l y  b e  made on  a p i ecemea l  b a s i s  and w i t h o u t  t h e  t o t a l  

of t h e  e x p e n s e s  of l i t i g a t i o n  b e f o r e  us .  

b. Docket 189.  P u r s u a n t  t o  s e c t i o n  15 o f  t h e  a c t ,  Ru le  34b 

of t h e  Commission's Rules  of  P r o c e d u r e  ( 2 5  C.F.R. 5 503.34 ( b ) ) ,  as amended, 

39 Fed. Reg. 41173 (1974) ,  t h e  ~ o m r n i s s i o n ' s  P o l i c y  S t a t e m e n t  5 102  i s s u e d  

J u l y  15, 1968,  and  upon e x a m i n a t i o n  of t h e  a p p l i c a t i o n ,  t h e  s u p p o r t i n g  

documen ta t ion ,  and t h e  r e c o r d  of e x p e n d i t u r e s  i n c u r r e d  i n  t h e  p r o s e c u t i o n  

o f  the claim i n  Docket 189,  t h e  Commission c o n c l u d e s  t h a t  the  c l a imed  
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expenses in this application relating to Docket 189 and totalling $574 .la, 

are reasonable and proper expenses of litigation and should be allowed. 

ce, Commissioner 

Richard W. Yarborough, Commissioner 

(3 . 
P 

Commissioner 

  rant ley Blue, ~o@is&ioner 


