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OPINION OF THE COMMISSION 

Kuykendall,  Chairman, d e l i v e r e d  t h e  op in ion  of t h e  Commission. 

T h i s  is a n  account ing case i n  which t h e  customary p rocedura l  s t e p s  

have been t aken ,  i n c l u d i n g  t h e  f i l i n g  of t h e  account ing r e p o r t  by t h e  

defendant  and t h e  f i l i n g  of excep t ions ,  amended excep t ions ,  and a  motion 

f o r  partial summary judgment by the p l a f n t i f f .  

By a n  o r d e r  i s sued  on J u l y  25, 1973,  t h e  Commission determined t h a t  

the  amount of $10,584.76 had been improperly expended b y  t h e  defendant  

from i la in tiff'^ t r i b a l  funds f o r  "miscellaneous agency expenses , "  w h i c h  

expenses were t h e  o b l i g a t i o n  of defendant and no t  t h e  p l a i n t i f f ,  and 

g ran ted  p a r t i a l  summary judgment t o  p l a i n t i f f  and a g a i n s t  de fendan t  for 
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$10,584.76. 31 Ind.  C 1 .  Coxmn. 40,50. ~ e f e n d a n t ' s  subsequent  motion 

for r e h e a r i n g  of t h i s  i s s u e  was den ied .  34 Ind.  C 1 .  Comm. 432, 434 

(1974).  

On June  1 2 ,  1975,  de fendan t  moved f o r  an  o r d e r  v a c a t i n g  a portio~ of  

the summary judgment--the sum of  $1,557.42, which was a l l e g e d  t o  c o n s i s t  

of s i x  disbursements  made by de fendan t  a f t e r  August 1 3 ,  1946,  t h e  d a t e  

of approval  of t h e  Indian Claims Commission Act .  Defendant a s s e r t e d  t h a t  

t h e  Commission had no j u r i s d i c t i o n  by v i r t u e  of s e c t i o n  2 of  o u r  act, 

25 U.S.C. 5 70a, and t h e   omission's Rule 11 (h) ,  25 C . F . R .  5 503.11 ( h ) ,  

which r e q u i r e s  t h e  Commission t o  d i s m i s s  a n  a c t i o n  o v e r  which i t  h a s  no 

j u r i s d i c t i o n .  

P l a i n t i f f  has f i l e d  a response  to d e f e n d a n t ' s  motion w h e r e i n  i t  h a s  

alleged t h a t  t h e  de fendan t  launched a  c o u r s e  of wrongdoing i n  expending 

t r i b a l  funds  f o r  misce l l aneous  agency expenses  p r i o r  t o  August 13, 1946, 

and con t inued  t o  do s o  t h e r e a f t e r ,  and t h a t  a l l  such d i sbursements ,  

whether made b e f o r e  o r  a f te r  August 13, 1946,  were an  i n t e g r a l  p a r t  of 

the total c o n t i n u i n g  wrong. 

Defendan t ' s  r e p l y  p o i n t e d  o u t  t h a t  t h e  Commission h a s  n o t  made any 

d e t e r m i n a t i o n  concern ing  d i sbursements  made a f t e r  August 1 3 ,  1946,  and 

t h a t  t h e  p o r t i o n  of the judgment awarding t h e  $1,557.42 o b v i o u s l y  was 

i n a d v e r t e n t .  

The law is w e l l  s e t t l e d  t h a t  t h e  Commission has  j u r i s d i c t i o n  t o  

award a l l  damages which have accrued i n  c a s e s  where t h e  i n i t i a l  wrongdoing 
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occurred p r i o r  to August 13, 1946, and continued t h e r e a f t e r .  G i l a  River. 

Pima-Maricopa I n d i a n s  v. United S t a t e s ,  135 C t .  C 1 .  180, 186 (1956), 157 

C t .  C1.  941 (1962), F o r t  Peck I n d i a n s  v .  United S t a t e s ,  34 Ind.  C1. C O ~ .  

24, 2 9  (1974). W e  t h e r e f o r e  d i s a g r e e  wi th  d e f e n d a n t ' s  argument t h a t  we 

have no j u r i s d i c t i o n  over  post-August 13,  1946,  expend i tu res .  

Never the less ,  w e  a g r e e  wi th  defendant  t h a t  t h e  i n c l u s i o n  o f  t h e  

$1,557.42 d i sbursed  a f t e r  the  cut -off  d a t e  i n  t h e  t o t a l  Judgment was 

i n a d v e r t e n t  and improper. C f .  Three A f f i l i a t e d  T r i b e s  v .  United S t a t e s ,  - 
36 Ind.  C 1 .  Comm. 116,  151  (1975). 

The proper  procedure  i n  account ing c a s e s  where a c o n t i n u i n g  wrong 

is  d i s c l o s e d ,  i s  f o r  t h e  p l a i n t i f f  t o  a l l e g e  s p e c i f i c a l l y  t h e  c o n t i n u i n g  

c o u r s e  of wrongful  a c t i o n  by the defendant  by r e f e r e n c e  t o  t h e  e x c e p t i o n s  

t o  t h e  accoun t ing  r e p o r t ,  and t o  move f o r  a n  up-to-date accoun t ing .  Hopi 

T r i b e  v. United S t a t e s ,  33 Ind.  C 1 .  Comm. 74 ( 1 9 7 4 ) .  

P l a i n t i f f ' s  response  t o  de fendan t ' s  m o t i o n ,  coupled w i t h  i t s  ea r l i e r  

excep t ion  (h ) ,  r e q u e s t i n g  an up-to-date accoun t ing ,  c o n t a i n  a l l  t h e  

e l ements  of such a r eques t  as  t o  "miscellaneous agency expenses t '  i n  

e x c e p t i o n  (g), a l though  p l a i n t i f f  has  no t  formal ly  moved t h e r e f o r .  

Under t h e s e  c i rcumstances ,  we w i l l  g r a n t  defendant  ' s  mot i o n  f o r  a n  

order v a c a t i n g  a p o r t i o n  of t h e  summary judgment, will e x c i s e  t h e  s u m  

of $1,557.42 therefrom and w i l l  deem p l a i n t i f f ' s  response  
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to defendant's motion of June 12, 1975, and its previous exception (h) 

requesting an up-to-date accounting, to be a motion for an up-to-date 

accounting as t o  "miscellaneous agency expenses" in exception (g), and 

will allow defendant a reasonable time to respond to such motion. 

We concur: 

ca$!!--'>ca*U( 
b* T. Vance, Commissioner 

a r g a r e t k .  Pierce, Commissioner 

Brantley Blue, , *issioner 


