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OPINION OF THE COMMISSION 

Pierce, Commissioner, del ivered the  opinion of t h e  Cmndssion. 

This mat te r  i s  now before the  C m i s s i o n  on the  app l i ca t ion  of the 

a t torneys  of record i n  Dockets 217, 1 5 - K  and 29-5, t o  have t h e  Cam~lission 

award an a t to rneys '  f e e  and t o  apport ion t h a t  f e e  among t h e  a t torneys  for 

t h e  three  dockets,  
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&ril 25, 1973, t h e  C ~ i s s i o n  entered a judgment i n  the  mount 

of $4,104,818.98 ibr the p l a i n t i f f s  i n  Dockets 217, 15-K and 29-3 j o i n t l y ,  

on behalf of the  Potawatomi Tribe o r  Nation a s  i t  existed between 1795 

and 1833, 30 Ind. C1. Cacm. 144. There was no appeal from this judgment 

and funds t o  satisfy it were appropriated by Public Law 93-245, approved 

January 3, 1974, 87 S ta t .  1071, 1085. 

In a dec i s ion  d a t e d  March 28, 1972 (Dockets 71 --- e t  a l . ) ,  2 7  

Ind. C1. Comm. 187, i s s u e d  pursuant to a n  order of remand o f  

the Court of C l a i m s  in Hannahville Indian Community v .  U n i t e d  

S t a t e s ,  180 C t .  C1. 477 (1967). the Commission concluded 

t h a t  t h e  par ty  with whom t h e  United S ta tes  dea l t  i n  the  treaties under 

considerat ion i n  the  remanded dockets, including the  Treaty of July 2 9 ,  

1829, 7 Stat. 320, involved i n  the three consolidated dockets herein, 

was the  Potawatomi Tribe or  Nation as it existed between 1795 and 1833, 

and t h a t  t he  Potawatmi Tribe during tha t  period was a s ing le  land owning 

e n t i t y  having overa l l  ownership of the  Potawatmi lands ceded under 

such t r e a t i e s .  Accordingly, although each of the p l a i n t i f f s  herein are 

present ly  an iden t i f i ab le  t r i b e  o r  group of Potawatomf Indians e n t i t l e d  

t o  br ing  s u i t  and r e t a i n  separate  counsel under the Indian Claims C m -  

mission A c t ,  and has i n  f a c t  done so, none i s  the full successor t o  the  

original 1795-1833 Potawatomi Tribe, and the award i s  a s ing le  jo in t  

award t o  the th ree  p l a i n t i f f s .  In view of these circumstances, there  

can be only one at torney fee t o  be paid from the jo in t  award. The 



a t to rneys  of record i n  Docket 217 and Wcket 15-K have come t o  an agree- 

ment as t o  the  proper d i v i s i o n  of t h e i r  share  of t h e  t o t a l  f ee  which 

may be awarded, but have been unable t o  agree with t h e  a t to rney  of record 

for  Docket 29-5 as  t o  the  d iv i s ion  of t h a t  fee between them and t h e  

l a t t e r  a t torney.  

On September 13, 1973, Louis L. Roches  and Robert Stone Johnson, 

a t torneys  of record f o r  p l a i n t i f f s  i n  Docket 217 and Docket 15-K, respectively, 

f i l e d  a j o i n t  p e t i t i o n  f o r  t he  award of a t torneys  fees ,  and requested 

t h e  Cormnission t o  schedule  a hearing a t  which they might present  evidence 

i n  support of t h e i r  content ion  t h a t  95% of t h e  t o t a l  a t to rney  f e e  should 

be awarded t o  them as compensation f o r  t h e i r  e f f o r t s  i n  br inging about 

t h e  f i n a l  judgment i n  the  three dockets.  On December 10, 1973, Robert 

C. Bel l ,  a t torney  of record f o r  p l a i n t i f f s  i n  Docket 29-5, f i l e d  a s i m i l a r  

p e t i t i o n  on behalf of himself and t h e  e s t a t e  of Walter H. Maloney, Sr., 

contending t h a t  50X of the attorney fee should be apportioned t o  him 

and the  Maloney e s t a t e .  

On July 31, 1974, t h e  Conunission consol idated for t r i a l  t h e  f e e  

apportionment p e t i t i o n s  in  these  t h r e e  dockets with t h r e e  o t h e r  Potawatomi 

dockets,  L e . ,  Dockets 146, 15-M and 29-K, i n  which l a t t e r  t h r e e  dockets 

a s i m i l a r  f ee  dispute ex is t s  between the  same a t torneys .  A t r i a l  was 

held on September 23,  1974, and o r a l  argument was heard on Apr i l  4, 

1975. The f ee  problem i n  the  l a t t e r  t h r e e  dockets w i l l  be deal t  with 

i n  a separa te  decis ion.  



A de ta i l ed  account of the lega l  representat ion of a l l  three dockets 

is set f o r t h  i n  our f indings of f ac t  numbered 2 , $ 4 , 5 , 7  and 8. These findings 

a l s o  include i d e n t i f i c a t i o n  of deceased counsel, not ice t o  the  p a r t i e s  of 

t h e  fee  appl ica t ions ,  and the response of the  pa r t i e s  t o  such applicat ions.  

The f i n a l  award i n  the  three dockets represented addi t ional  canpen- 

sation for lands iden t i f i ed  as Royce Area 147, lying pa r t ly  i n  I l l i n o i s  and 

p a r t l y  i n  Wisconsin, and Royce Area 148, lying i n  I l l i n o i s ,  ceded t o  the United 

S t a t e s  under the  Treaty of July 29,  1829, supra, f o r  a considerat ion which the  

Commission held t o  be unconscionable w i t h i n  the meaning of the  Indian Claims 

Commission Act (40 S t a t .  1049, 1050). Under Section 15 of t h e  k t  the  C m -  

mission i s  required t o  fix the fees of claims at torneys i n  such amounts as t h e  

Commission, i n  accordance with standards obtaining fo r  prosecuting s imi l a r  con- 

t i ngen t  claims i n  cour ts  of law, finds t o  be adequate compensation fo r  serv ices  

rendered and r e s u l t s  obtained, unless the amount of such fees is s t ipu la t ed  

i n  t h e  approved contract  between the attorneys and t h e  claimants. Pert inent  

por t ions  of t h i s  sec t ion  are set fo r th  i n  o u r  Finding of Fact No. 6. 

The at torney cont rac ts  i n  Docket 2 1 7  provide f o r  a fee t o  the  attorneys 

equivalent  t o  10% of the f i n a l  award. In  Docket 1 5 - K  and Docket 2 9 - 5 ,  t h e  

contracts provide t h a t  the fee for  attorney services s h e l l  be determined by 

t h e  Commission i n  an amount not i n  excess of 10% of the f i n a l  award. I)n the  

basis of t h e  e n t i r e  record of the proceedings i n  a l l  of these dockets and i n  

the  l i g h t  of t h e  r e spons ib i l i t i e s  undertaken by counsel, the  d i f f i c u l t  problems 

of f a c t  and law, the  appeals, the  t r i a l s  on ranand and the  extensive brie f ings  

and o r a l  arguments, and based on the  findings of f a c t  made herein,  t h e  Canmission 

is of the opinion t h a t  the at torney fee  in these three dockets 
be 

10% of the  f i n a l  award, o r  $410 ,481 -90 -  
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In S i s s e t o n  a n d  Wahpeton Bands or  T r i b e s  v. United S ta t e s ,  191 Ct, Cl. --- 

459, 4 2 3 ,  F. 2d 13116 (19701, t h e  Court of Claims determined t h a t  t h e  Comissior, 

has jurisdiction to apportion fees  between attorneys operat ing under separate 

contingenvy fcc cmployment contracts. 

The c r i t e r i o n  f o r  apportioning the  allowable a t torney  fee i s  b a s i c a l l y  

s e t  out i n  the  Indian Claims Conmission Act, 25  U . S . C .  7011, but has been 

fu r the r  explained by the  Court of Claims. The Act, supra, s t a t e s  t h a t  

a t torneys  arc t o  be compensated f o r  ". . . a l l  s e rv ices  rendered i n  prosecuting 

t h e  claim i n  quest ion . . ." It is  c l e a r  t h a t  t o  p a r t i c i p a t e  i n  any f e e  award 

an at torney must have par t i c ipa ted  i n  "promoting the  p a r t i c u l a r  claim f o r  which 

recovery has been allowed. " Red 1,riks and PC-mbina Bands v. T u r t l e  Mountain B?G 

o f  Chi11p_cwn I n d i a n s ,  2 7 3  C t .  C 1 .  928, 9 3 3 ,  355 F. 2d 936 (1965) .  
-"-_I-- -I- I--^__ 

Further ,  when the claim i n  quest ion i s  j o i n t ,  " the services f o r  which an 

a t torney  is t o  be compensated . . . cons i s t  of e f f o r t s  t o  c r e a t e  and preserve 

t h a t  f u n d ,  not of  unsuccessful attempts t o  capture it f o r  one ent i ty ."  

Red Lake, supra,  937-938. 

The c r i t e r i o n  t o  be used  i n  any apportionment dec is ion  was further def ined 

i n  Godfroy v. United S t a t e s ,  199 C t .  C1. 487 (1972), aff'g an rehearing,  

Docket 124-D, e t  a l . ,  24 Ind. C1. Comn. 450 (1971), rehearing denied, 200 C t *  

C l .  728 ,  473 F. 2d 892 (1973),  - c e r t .  denied, 414 U.S. 825 (1973). There the 

court  made t h e  following statement which is  pe r t inen t  herein: 

Where two l a w  firms represent ing  two descendant branches 
of an Indian t r i be  succeed i n  obtaining awards from t h e  Indian 
C l a i m s  Comission,  the  m a x i m u m  a t torney  fees allowed are t o  be 
apportioned between the  two firms. . . i n  proport ion to  t h e  
r e l a t i v e  cont r ibut ion  of each f i r m  i n  rendering services f o r  
t he  bene f i t  of t h e  c m o n  cause of the two descendant groups. 
Supra, a t  488. 

In  support of t h e i r  content ion t h a t  95% of t h e  attorneys' fee should 
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be awarded t o  counsel f o r  Dockets 217 and 15-K,these attorneys asse r t  tha t  

very l i t t l e  of the work of counsel f o r  Lhcket 29-5 was devoted t o  advancing 

the  common concern of the three dockets, i.e., t i t l e ,  value and other 

substantive issues,  but ra ther  was directed t o  advancing the  cause of 

only a port ion of those Indians who part icipated i n  the 1829 t r ea ty  

t o  the  exclusion of the Pra i r i e  and Citizen Bands of Potawatomi Indians. 

In support of t h i s  argument counsel rely on  the  decision of the 

Cour t  of Claims i n  Red Lake and Pembina Bands, supra. I n  t h a t  

case the  court held tha t  where one of the attorneys t o  whom the  Cammission 

had awarded a fee had done none of the work on the "claim i n  question," 

although he was one of the attorneys of record, he was not e n t i t l e d  t o  

a fee. In  the Red Lake case the e f f o r t s  of the attorney i n  question were 

not i n  support of the jo in t  or mutual i n t e r e s t s  of a l l  of the involved 

groups but ra ther  were directed a t  furthering the i n t e r e s t s  of only one 

party a t  the expense of the other claimants. Counsel fo r  p l a i n t i f f s  i n  

Dockets 217 and 1 5 - K  appear t o  fee l  t h a t  the e f f o r t s  of counsel in  

Docket 29-5 i n  establishing the  so-called s ingle  land owning e n t i t y  

theory, i.e., t ha t  is,  tha t  a t  the time of the t r e a t y  i n  s u i t  the  United 

Sta tes  was dealing with the Potawatomi Tribe o r  Nation and not with 

several  autonomous bands of Potawatmi Indians as the owner of the  land 

being ceded, was an attempt t o  benefi t  the p l a i n t i f f s  i n  Docket 29-5 

a t  the expense of the  p l a i n t i f f s  i n  the other dockets. It appears t h a t  

the  ul t imate adoption by the Comnission of the s ingle  land owning e n t i t y  

theory as  distinguished from the "Bandf' theory espoused by Dockets 217 

and 15-K, 27 Ind. C1.  Canna. 187 (1972). had the e f f e c t  of allawing a l l  
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p e t i t i o n i n g  Potawatomi I n d i a n s  t o  p a r t i c i p a t e  i n  t h e  award ,  whereas  t h e  

 and" t h e o r y ,  i f  i t  had p r e v a i l e d  would have r e q u i r e d  t h e  d i s m i s s a l  of 

some o f  t h e  p l a i n t i f f s  i n  Docket 29-5. 

The d e t e r m i n a t i o n  o f  t h e  p rope r  I n d i a n  p a r t i e s  t o  t h e  t r e a t y  o r  

t r e a t i e s  under c o n s i d e r a t i o n  is a  l e g i t i m a t e  a s p e c t  o f  t h e  t i t l e  phase  

of  a  c l a i m s  c a s e  i n  c o n s i d e r i n g  whe the r  t h e  a t t o r n e y s '  s e r v i c e s  f o r  t h i s  

work are compensable. When t h e  Court  of Claims remanded t h i s  case for 

p r e c i s e l y  such  a d e t e r m i n a t i o n ,  H a n n a h v i l l e  I n d i a n  Community v. Un i t ed  

S t a t e s ,  180 C t .  C1. 477  (1967), we s t a t e d  i n  o u r  subsequen t  d e c i s i o n  on 

remand a s  f o l l o w s :  

. . . t h e  n a t u r e  o f  t h e  p o l i t i c a l  s t r u c t u r e  o f  t h e  Potawatomis 
must b e m s w e r e d i n  o r d e r  t o  de te rmine  who t h e  Uni ted  S t a t e s  
c o n s i d e r e d  t h e  owner of  t h e  Potawatomi l a n d s  d u r i n g  t h e  times 
under c o n s i d e r a t i o n ,  f o r  t h e  pu rposes  of  t r a n s f e r r i n g  t o  t h e  
Uni ted  S t a t e s  t h e  e n t i r e  I n d i a n  i n t e r e s t  i n  t h e s e  l a n d s .  The 
answer t o  t h a t  q u e s t i o n  w i l l  a l s o  de te rmine  what group o r  
g roups  a r e  e n t i t l e d  t o  s h a r e  i n  an award b e i n g  sough t  a s  a d d i -  
t i o n a l  compensat ion  for l a n d s  ceded t o  t h e  Un i t ed  S t a t e s  by 
t h e  Potawatomi I n d i a n s  d u r i n g  t h e  t r e a t y  p e r i o d  under  con- 
s i d e r a t i o n .  [ 2 7  Lnd. C1. Corn. 187,  191-192.1 

There  was no a p p e a l  from o u r  s o - c a l l e d  " e n t i t y  d e c i s i o n " ,  but s e v e r a l  

of t h e  d o c k e t s  c o n s o l i d a t e d  f o r  t h e  pu rpose  o f  d e t e r m i n i n g  t h e  e n t i t y  

q u e s t i o n  d i d  f i l e  a p p e a l s .  I n  Po t t awa tomie  N a t i o n  of I n d i a n s  v. 

Un i t ed  S t a t e s ,  205 C t .  C1. 765, 502 F. Zd, 852 (1974) ,  i n v o l v i n g  o u r  

Dockets  29-N, 15-P and 306, t h e  C o m i s s i o n ' s  s i n g l e  entity h o l d i n g  

was a f f i r m e d  as t o  t h e  t reat ies  i n v o l v e d  i n  t h o s e  d o c k e t s .  By o r d e r  o f  
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M r c h  7, 1975, s imi lar  ac t ion was taken on t h e  appeals of severa l  of 

the  o ther  dockets consolidated i n  the  e n t i t y  proceeding (Dockets 128, 

309, 310, 15-N, 15-0, 15-Q, 15-R, 29-L, 29-M, 29-0 and 29-P). No appeal 

was taken i n  the  three dockets here under consideration. 

Since it is c l e a r  t h a t  determining who was the  Indian owner of the  

land i n  s u i t  is as much a par t  of the t i t l e  phase of these proceedings 

as what land is involved i n  the  pa r t i cu la r  t ransaction,  it appears t h a t  

t h e  couneel f o r  p l a i n t i f f s  i n  a l l  three  dockets a r e  e n t i t l e d  t o  compen- 

s a t i o n  f o r  t h e i r  e f f o r t s  i n  t h i s  regard. 

Another general contention made by counsel f o r  a l l  dockets is t h a t  

the  fee  should be apportioned i n  proportion t o  t h e  s i z e  of the  present 

day p l a i n t i f f  groups. T h i s  theory was expressly rejected by the  Court 

of Claims i n  Godf roy v. United S ta tes  supra. The court again 

s ta ted  t h a t  the fee should be apportioned i n  proportion t o  the  r e l a t i v e  

contributions of each set of at torneys i n  rendering services  f o r  the 

cunnnon concern of a l l  sharing i n  the  award. Accordingly, we s h a l l  now 

t u r n  our a t t e n t i o n  t o  the  services  so  rendered by t h e  three  s e t s  of 

counsel, 

On September 30, 1953, these three  dockets along with re la ted  claims 

of three other dockets (See Finding 9) were consolidated fo r  t r i a l  

on t i t l e .  On December 12, 1955, a hearing was held on the  i s sue  of 

t i t l e  t o  Royce Area 147 and Royce Area 148, mentioned above, Defendant 

conceded t h a t  p l a i n t i f f s  i n  t h e  th ree  dockets here in  had recognized 
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t i t l e  t o  a l l  of Royce Area 147a1d t o  t h a t  pa r t  of Royce Area 148 lying 

west of the Fox River. As t o  the land lying eas t  of the Fox River i n  

Royce Area 148, the p a r t i e s  were not i n  agreement as t o  whether the  

t i t l e  i n  the Indians was recognized o r  aboriginal .  

A t  the t r i a l  of the case counsel f o r  Dockets 217 and 15-K acted 

jo in t ly  and introduced same 63 exhibits .  Counsel f o r  Docket 29-5 in t ro-  

duced 34 exhibits .  None of the counsel f o r  the th ree  dockets presented 

the testimony of an expert witness, as the matter of t i t l e  was not i n  

serious controversy. A l l  counsel par i tc ipated  i n  the  cross-examination 

of D r .  Barreis ,  the  Government's witness on the  i ssue  of t i t l e .  Some 

of the exh ib i t s  introduced by counsel f o r  Docket 29-5 dea l t  with the  

p o l i t i c a l  s t ruc tu re  of the  Potawatomi Indians a t  the  t h e  of the  t r e a t y  

i n  s u i t .  He a l s o  introduced evidence bearing on the  nature of the  t i t l e  

t o  the land lying eas t  of the  Fox River i n  Royce Area 148. By agreement 

of a l l  pa r t i e s ,  the  C m i s s i o n  did not i ssue  a separate decision on t h e  

i ssue  of t i t l e ,  but deferred such decision u n t i l  the  completion of the  

t r i a l  on value and consideration. This was a r e l a t i v e l y  uncontroversial 

phase of the case and on the bas is  of the  record we have found t h a t  a l l  

counsel contributed equally. 

The h e a r i n e o n  the  value of the  lands i n  s u i t  were held from 

January 12 through January 15, on March 18, 1959, and on January 26, 1962. 

Counsel f o r  Dockets 217 and 15-K introduced the testimony of four  expert 

witnesses: M r .  Fred J. Hurtman, a cartographer, who had fo res t ry  t r a in ing  



36 Ind. C1. Comn. 498 

and experience, and who prepared maps showing t h e  timbered areas,  p r a i r i e  

areas,  the  acreage, etc.  of the  land t o  be valued; D r .  Thanas L e h c ,  a 

professor of h is tory  who had done research i n  land sciences,  agronmy 

and other relevant areas,  and the  h i s to ry  of public lands; D r .  Charles 

H. Behre, a professor of geology a t  Columbia University and chief  geologist  

of Behre, Dolbear & Co. ( D r .  Behre was the  co-author of s tudies  of lead 

and zinc deposits  i n  the  Upper Mississippi Valley which included the  

Illinois-Wisconsin-Iowa lead r e g i o d  Professor Rolarid D. Parks, an 

associa te  professor of mineral industry a t  the  Massachusetts I n s t i t u t e  

of Technology, and an associa te  of Behre, Dolbear & Co., and co-author 

of the  appraisal  with D r .  Behre. Counsel f o r  Docket 29-5 offered the  

testimony of M r .  Francis J. G i l l i e s ,  Supervisory Claims Examiner, Indian 

Tribal  Section, Claims Division, General Accounting Office, not f o r  the  

purpose of es tabl ishing the  value of the  lands i n  s u i t ,  but t o  iden t i fy  

payrol ls  evidencing the  payment of annuit ies - t o  Potawatmi Indians beginning 

i n  1822. M r .  ~ i l l i e s '  testimony and supporting exh ib i t s  were offered 

i n  connection with the  theory advanced by p l a i n t i f f s  i n  Docket 29-5 t h a t  

from 1795 t o  1833 the land owning e n t i t y  with whan the  United S ta tes  

had t r e a t y  re la t ions  i n  the  cessions of Potmatomi lands, was a s i n g l e  

t r i b e  o r  nat ion and not separate autonomous bands of Potswatmi Indians, 

The evidence and testimony introduced by counsel f o r  Dockets 217 and 15-K 

were concerned with the  surface and mineral value of the  land ceded t o  the  

United Sta tes .  Counsel f o r  Dockets 217 and 15-K cross-examined Dr. Walter R. 

Kuehnle, defendant's expert w i t n e s s  on value, whose appra isa l  completely 
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excluded any value f o r  minerals present i n  the  lands. Counsel f o r  

Docket 29-3 did not crosa-examine D r ,  Kuehnle. A l l  of the  exh ib i t s  

offered i n  evidence by counsel f o r  Docket 29-5 bore on the  e n t i t y  question, 

Counsel fo r  Dockets 217 and 15-K submitted proposed f indings of lac; 

and briefs on the  issue of both the surface and mineral value of the  land 

i n  s u i t .  Counsel f o r  Docket 29-5 offered only one finding re la ted  t o  

value (Finding 38) and a l l  o ther  findings d e a l t  with the  land owning 

entity issue. A t  the o r a l  argument i n  January of 1962, counsel f o r  

Docket 29-5 confined h i s  remarks t o  the  p o l i t i c a l  s t r u c t u r e  of the  Potawatomi 

Indians a t  the  time of the  t rea ty .  Counsel for t h e  o ther  two dockets 

argued the e n t i t y  point and a l s o  the  i ssues  of t i t l e  and the  surface  and 

mineral values of the  lands. 

On November 29,  1962, the Camnission issued findings of f a c t ,  opinion 

and an interlocutory order (11 Ind. C1. Comn. 641) determining, among other 

things,  t h a t  the three  p l a i n t i f f s  had recognized t i t l e  t o  t h a t  port ion of 

Royce Area 148 lying west of the  Fox River and a l l  of Royce Area 147, and 

t h a t  they had aboriginal  t i t l e  t o  t h a t  port ion of Royce Area 148 lying 

eas t  of the  Fox River. In accordance with t h e  contentions of counsel f o r  

Dockets 217 and 1 5 - K ,  the  Cannission determined t h a t  p l a i n t i f f s  i n  Dockets 

13-L, 18-1 and 40-5, consolidated f o r  t r i a l  i n  the  title phase of t h e  case, 

were not proper p a r t i e s  and dismissed t h e i r  pe t i t ions .  The Cannission 

found t h a t  the 3,528,949 acres of land ceded had a f a i r  market value of  

$2,470,264.30 on July 29, 1829; t h a t  plaintiffs were not e n t i t l e d  to 



recover anything because of t h e  presence of minerals on the  land; t h a t  

the  consideration of $364,901.00 given f o r  the  lands should be credi ted  

t o  defendant and tha t  p l a i n t i f f s  should receive the  d i f ference  l e s s  

allowable o f f s e t s  t o  be determined l a t e r .  The Coamission also determined 

t h a t  pe t i t ioners  i n  Docket 29-5 (amendment issued April 15, 1965, 15 Ind. 

C1. Coma. 232, 233) had a r igh t  t o  i n s t i t u t e  and maintain an ac t ion i n  

a representat ive capacity on behalf of t h e  United Nation of Chippewa, 

Ottawa and Potawatani, f o r  any i n t e r e s t  i n  claims a r i s ing  out of the  

Treaty of July  29, 1829, but rejected the  s ing le  e n t i t y  theory advanced 

by Docket 29-5 p l a i n t i f f s .  

On the  bas is  of an examination of the  record of t h e  value phase of 

this proceeding p r io r  t o  remand, we have found t h a t  a l l  of the  s ign i f i can t  

services  contributing t o  the 1964 judgment, were performed by counsel f o r  

Dockets 217 and 15-K. Up t o  t h i s  point i n  the  l i t i g a t i o n ,  M r .  Walter He 

Maloney, Sr.  represented p l a i n t i f f s  i n  Docket 29-5. M r .  Robert Bell d id  

not  become associated as counsel for Docket 29-5 p l a i n t i f f s  u n t i l  

l a t e r .  

On November 14, 1963, a hearing was held on the  matter  of the  

$10,790,28 which defendant was claiming as  allowable off  sets f o r  

gra tu i tous  expenditures f o r  the  benef i t  of the p l a i n t i f f s  from 1830 t o  

1845. In view of the  smallness of the  amount and the  expense t o  the  

p l a i n t i f f s  t h a t  would be imrolved i n  a prolonged contes t ,  the  hearing was 

brief. All counsel for p l a i n t i f f s  urged the Comnission t o  disal low the 
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o f f s e t s ,  but a l l  were allowed and a judgment i n  the  net amount of 

$2,094,572.02 was entered on April 15, 1965, 15 Ind. C1. Comn. 232. 

Under the circumstances, it seems f a i r  t o  conclude that at torneys f o r  

a l l  p l a i n t i f f s  contributed equally t o  the  o f f s e t  phase of t h i s  case. 

On March 1, 1965, counsel f o r  p l a i n t i f f s  i n  Docket 29-5 filed a 

notice of appeal t o  the Court of Claims i n  several  dockets, including, 

among the  o thers ,  Docket 29-5. Since the  basic i ssue  i n  t h i s  appeal 

was the C m i s s i o n ' s  r e jec t ion  of the  s ing le  land owning e n t i t y  theory, 

the  Cit izen Band and the Pra i r i e  Band of Potawatomi Indians along with 

the  United States,  were named as appellees, The Court designated t h i s  

appeal No. 5-65. 

On June 30, 1965, counsel f o r  p l a i n t i f f s  i n  Docket 217 and 15-K 

appealed from the  Conrmission's value decision, s trongly urging t h a t  the  

Commission erred i n  eliminating a l l  mineral value from i t s  f i n a l  value 

determinat ion. A1 1 appropriate papers and b r i e f s  were filed i n  connection 

with t h i s  appeal ,  Counsel for p l a i n t i f f s  i n  Docket 29-5 moved the  court  

t o  consolidate its e n t i t y  appeal, No. 5-65, with the value appeal of 

Dockets 217 and 15-K, No. 6-65, but t h i s  motion was denied by the  court ,  

Subsequently, t h e  court  treated p l a i n t i f f s  i n  Docket 29-5  as  intervenors in 

t h e  value appeal (No. 6-65), and counsel for p l a i n t i f f s  i n  Docket 29-5 

f i l e d  a b r i e f  and par t ic ipated  i n  the  o r a l  argument before the  court  on 

the value issue. While a large  portion of the Docket 29-5 b r i e f  was 

devoted t o  the  land owning e n t i t y  question, several  pages d i d  d e a l  with 
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the  i ssue  of the  propriety of including the  mineral value i n  the award, 

and defendant found it necessary t o  respond to these  arguments i n  a 

separate b r i e f ,  In a reply b r i e f ,  counsel f o r  Docket 29-5 devoted pa r t  

of the  b r i e f  t o  the  e n t i t y  question and pa r t  t o  a further discussion of 

the  mineral value of the  land and the reasons why it should have been 

included i n  the judgment, Counsel f o r  Dockets 217 and 15-K f i l e d  

extensive jo in t  b r i e f s  on the  subject  of the  surface  and mineral value 

of the  land, and i n  opposition t o  the s ing le  e n t i t y  theory advanced by 

counsel f o r  Docket 29-5, 

On April 14, 1967, 179 C t .  C l ,  372, the  Court of Claims, having 

severed the  e n t i t y  i ssue  from the  value appeal, issued its opinion i n  

Appeal No. 6-65,confined t o  the  correctness of the  value determination 

of t h e  Comnission. The court held t h a t  the  Comnission had erred i n  

excluding the  mineral value of the  ceded lands, and remanded the  case f o r  

rehearing on t h a t  matter. The court affinned the   omm mission's determination 

t h a t  the  United Sta tes  had acted properly i n  excluding the  value of c e r t a i n  

lands granted t o  individuals, 

Counsel i n  Dockets 217 and 1 5 4  jo in t ly ,  and counsel i n  Docket 29-5 

separately,  pet i t ioned f o r  c e r t i o r a r i ,  both of which pe t i t ions  were dented, 

389 U S ,  1046 (1968), and 390 U,S, 958 (1968), respectively,  

In  connection with the  value appeal, counsel f o r  p l a i n t i f f s  i n  

Docket 217 and 15-K bore the  major par t  of the  burden of persuading the  

Court of Claims t h a t  the  Cornmission had erred i n  refusing t o  include i n  
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i t s  judgment the  mineral value of the  ceded land. The contr ibut ion t o  

t h i s  issue by counsel f o r  Docket 29-5 was minor by comparison. 

On June 9, 1967, 180 C t .  C1. 477,  the  Court of Claims rendered its 

decision i n  Appeal No. 5-65. Consolidated i n  t h i s  appeal were Dockets 2+2, 

E,  J and K, and Dockets 217 and 15-K. The p l a i n t i f f s  i n  Docket 29-5, 

e t  al., urged tha t  the Cammission had erred i n  dismissing Potawatomi -- 

claims i n  those dockets on the ground t h a t  the ancestors of the  p l a i n t i f f s  

were not s ignator ies  t o  the t r e a t i e s  i n  s u i t  and t h a t  the  United S ta tes  

had dea l t  with separate autonomous Potawatomi bands ra the r  than a s ing le  

Potawatomi land owning e n t i t y  when it negotiated the t r e a t i e s  involved, 

and had erroneously held that t h f s  i ssue  had already been decided in  

previws l i t i g a t i o n  involving the  Potawatomi western lands. The court 

held tha t  the decision i n  the  western lands case was not a b a r  t o  a 

decision on the e n t i t y  question i n  connection with t r e a t i e s  ceding eas tern  

lands p r io r  t o  1833, and remanded the dockets t o  the  Comnission f o r  a 

de novo determination of the p o l i t i c a l  s t ruc tu re  of the  Potawatomis a t  -- 
the times when the United S ta tes  negotiated the  various t r e a t i e s  i n  

quest ion, 

On the bas i s  of the  record before us, we a re  of the  opinion t h a t  

the contribution of counsel f o r  Docket 29-5 was scxrtewhat more than that  

of e i t h e r  of the  other counsel (Dockets 217 and 15-K) i n  connection w i t h  

t h i s  appeal of the  e n t i t y  issue. 



Hearings on t h e  p o l i t i c a l  s t r u c t u r e  of  the  Potawatomis between 

1795 and 1833 were h e l d  by t h e  Commission on January 18, 1968, and 

December 6 ,  1968. Counsel f o r  a l l  p a r t i e s ,  i n c l u d i n g  t h e  Government, 

in t roduced  evidence (some new and some a l r e a d y  p r e s e n t  i n  o t h e r  d o c k e t s ) ,  

p repared  and submit ted proposed f i n d i n g s  of f a c t  and b r i e f s ,  and l a t e r  

p a r t i c i p a t e d  i n  o r a l  argument. On March 28, 1972, t h e  Commission i n  a 

3-2 d e c i s i o n ,  h e l d  t h a t  t h e  p a r t y  w i t h  whom t h e  United S t a t e s  d e a l t  i n  

t h e  t r e a t i e s  i n v o l v i n g  Potawatomis between 1795 and 1833 was a s i n g l e  

l and  owning e n t i t y ,  i . e . ,  t h e  Potawatomi T r i b e  o r  Nation.  C i t i z e n  Band 

of Potawatomi Ind ians  v. United S t a t e s ,  27  Ind.  C 1 .  Comrn. 187.  T h i s  h o l d i n g  

was aff i rmed by t h e  Court of  Claims on December 18,  1974  i n  a  d e c i s i o n  

i s s u e d  i n  connect ion w i t h  an appea l  by Docket 306 ( C i t i z e n  Band of 

Potawatomi Ind ians  of Oklahoma, e t  a l . )  and Docket 15-P (Potawatorni 

Tribe of I n d i a n s ,  The P r a i r i e  Band of Pottawatomie I n d i a n s ,  e t  a l . )  , 

Pottawatomie Nat ion v.  United S t a t e s ,  205 C t .  C 1 .  765, 502 F. 2d 852. 

Although t h e  p o s i t i o n  o f  counsel  i n  Docket 29-3 presuaded t h e  m a j o r i t y  

o f  the Commission, and t h e  Couunission's ho ld ing  was a f f i r m e d  by t h e  

Court  of Claims, i t  appears  t o  u s  t h a t  a l l  of  t h e  a t t o r n e y s  c o n t r i b u t e d  

e q u a l l y  t o  t h i s  phase of t h e  l i t i g a t i o n .  None of t h e  docke t s  b e f o r e  

us i n  t h i s  proceeding took an appea l  t o  t h e  Court  o f  C l a i m s  from t h e  

Commission's 1974 e n t i t y  d e c i s i o n .  
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The second value t r i a l  was held, i n  accordance with the  order of 

remand from the Court of Claims, f r an  March 2 through March 6, 1970. 

Counsel f o r  p l a i n t i f f s  i n  Dockets 217 and 15-K re l i ed  on t h e  repor ts  

on mineral value i n  the  ceded lands, prepared by t h e i r  expert witnesses 

a t  the f i r s t  valuation hearing i n  1959, They a l s o  offered an addi t ional  

appraisal  report on mineral value prepared by D r .  Raleigh Barlowe, 

chainnan of the Department of Resource Development a t  Michigan S t a t e  

University. D r .  Barlowe t e s t i f i e d  a t  length i n  connection with h i s  

report on the subject of h i s  estimates of the  value of the  minerals i n  

the Indians' lands and the  enhancement of value i n  the  non-mineral lands 

by reason of the presence of nearby minerals. 

Counsel f o r  p l a i n t i f f s  i n  Docket 29-5 presented two expert witnesses 

on mineral valuation,  Harris A. Palmer and Marius P. Gronbeck. Using 

somewhat d i f fe ren t  methods than those employed by the  witnesses f o r  

Dockets 217 and 15-K, they t e s t i f i e d  t o  t h e i r  conclusions regarding the  

f a i r  market value of t h e  mineral deposits  and s t a ted  t h a t  they accepted 

the  conclusions of D r .  Barlowe regarding the  enhancement value of the 

mineral deposits .  

Defendant's counsel offered repor ts  and testimony of t h r e e  expert 

witnesses. Professor Wright, a consulting mining engineer and professor 

of mining engineering and geology a t  the  University of Kentucky, appraised 

the minerals in  Royce Area 147 f o r  defendant, presenting h i s  appraisal  

i n  a wr i t t en  report and i n  o ra l  testimony, concluding t h a t  the  lead o re  
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deposits  i n  Area 147 had an 1829 value substant ia l ly  lower than the value 

t e s t i f i e d  t o  by the experts f o r  the three p la in t i f f s .  Dr. Thomas P. Field, 

a professor of geography a t  the University of Kentucky, prepared a report ,  

supported by maps and other documents, t o  show the extent and location 

of lead deposits i n  Royce Areas 147 and 149 (the l a t t e r  area not involved 

i n  the ins tant  dockets). Defendant a lso  offered the testimony of M r .  Walter 

Rb Kuehnle, a r ea l  e s t a t e  appraiser and consultant who had t e s t i f l e d  i n  

the  o r ig ina l  valuation t r i a l ,  and who prepared a supplemental appraisal  

report  f o r  the defendant. Counsel for  p l a i n t i f f s  i n  a l l  three  dockets 

cross-examined defendant's expert witnesses at considerable length. 

Counsel fo r  Dockets 217 and 15-K collaborated i n  f i l i n g  one s e t  

of proposed findings of fac t  and i n  the necessary br iefs .  Counsel for  

Docket 29-3 f i l e d  separate proposed findings of f ac t ,  b r i e f s  and a reply 

brief. A l l  part icipated i n  ora l  argument before the Comaaission, 

On April 25, 1973, the Comnission entered i t s  f i n a l  decision and a 

net  award of $4,104,818.98, o r  nearly double the previous award. 30 Ind. 

C1. Comn. 144. The f i n a l  award was made payable t o  the ~ l a i n t l f  fs on 

behalf of the  Potawatomi Tribe o r  Nation as It existed between 1795 and 

1833. 

After examining the  record on the second value t r i a l  phase of the  

case, and on the bas is  of the findings entered herein, We are of the 

opinion t h a t  counsel f o r  a l l  three dockets contributed equally i n  t h i s  

phase of the  case. 
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Counsel for Docket 29-5 produced c e r t a i n  time records kept by M r .  

Walter H. Maloney, Sr . ,  one of the  o r ig ina l  at torneys of record, now 

deceased. The d e t a i l s  of those records a re  s e t  f o r t h  i n  Finding 22. 

Counsel fo r  Dockets 217 and 15-K did not submit such time records. In 

Indian claims l i t i g a t i o n ,  such records a r e  not of great  ass is tance  t o  the  

Commission i n  determining the amount of an at torney fee  o r  the  a l locat ion of 

such fee between several  par t ic ipat ing at torneys i n  consolidated dockets where 

there has been a s ing le  joint award. T h i s  i s  pa r t i cu la r ly  t r u e  i n  the instant 

case where it is c lea r ,  from the  number of exhibi ts ,  the  length of the  t r i a l s ,  

the  appeals, the  b r i e f s  and o r a l  arguments required, tha t  an enormous amount 

of time has been spent by counsel for  a l l  parties i n  bringing the  case t o  i t s  

f i n a l  conclusion. If  a l l  counsel had kept accurate records of the  time 

actual ly  spent on these dockets from the f i l i n g  of the p e t i t i o n s  t o  f ina l  

judgment, it is  qu i t e  l i k e l y  t h a t  the fee of 10% of the award would not equal 

what those at torneys would have earned had they charged the hourly r a t e s  

prevail ing a t  various times during the course of  t h e  l i t i g a t i o n .  

In  summary, our findings support the following conclusions as  t o  the 

r e l a t i v e  contributions of the  at torneys f o r  the th ree  consolidated dockets 

with respect t o  the amount of work each performed a t  each phase of the i f t i -  

gation. During the t i t l e  phase, the  o f f s e t  phase and t h e  second value t r i a l ,  

the work contribution of the at torneys f o r  each of the  three  dockets was equal 

o r  the same. In connection with the  o r ig ina l  value t r i a l  and the appeal to 

the  Court of Claims (Appeal No. 5-65) from the  Caxxnissionrs f i n a l  award a f t e r  

t h a t  t r i a l ,  the  at torneys f o r  Dockets 217 and 15-K performed nearly a l l  of 

the s ign i f i can t  work done, and only a r e l a t i v e l y  small amount of the work 

can be f a i r l y  a t t r ibu ted  t o  the  counsel fo r  Docket 29-5. In  the  so-called 



e n t i t y  appeal, No. 6-65, counsel f o r  Docket 29-5 d id  more than one ha l f  

of t h e  work, although the  work of counsel f o r  Dockets 217 and 1 5 4  i n  

r e s i s t i n g  the  pos i t ion  asser ted  by 29-5  counsel, was s ign i f i can t .  

The work which contributed most t o  the  u l t imate  r e s u l t  i n  t h i s  case 

took place i n  the o r i g i n a l  value phase of the  case, the  value appeal, and 

t h e  second t r i a l  on valuat ion of mineral resources and enhancement. There 

was l i t t l e  controversy between defendant and p l a i n t i f f s  i n  e i t h e r  the t i t l e  

phase of the  case o r  the  o f f s e t  phase, and i n  both of these  r e l a t i v e l y  insig-  

n i f i c a n t  phases a l l  counsel contributed equally. The o r i g i n a l  value phase 

of the  case was espec ia l ly  s ign i f i can t .  A t  t h a t  t r i a l  counsel f o r  Dockets 217 

and 1 5 4  introduced expert testimony and the  reports of t h e i r  expert witnesses 

on t h e  mineral value of t h e  lands i n  s u i t ,  whereas counsel f o r  Docket 29-5  

offered no such testimony and did not ~ r o s s - e x m i n e  defendant 's witnesses. 

S imi lar ly ,  on t h e  appeal from the  award made by the  Comnission In  1962, 

counsel f o r  Dockets 217  and 15-K bore the  brunt of t he  work of persuading 

t h e  Court of Claims t h a t  the  Cammission had erred i n  excluding any value f o r  

minerals or f o r  enhancement t o  non-mineral lands by v i r t u e  of the  presence of 

minerals  i n  adjacent lands. In the  second value t r i a l  held on the  order  o f  

remand, counsel fo r  Dockets 217  and 1 5 - K  were able t o  r e l y  on the  expert  witness  

r epor t s  on mineral value they had introduced i n  evidence i n  t h e  f i r s t  value 

t r i a l .  I n  addi t ion  they offered an addit ional  expert witness on the  mat te r  of 

enhancement, whose conclusions were accepted by counsel f o r  p l a i n t i f f s  

i n  Docket 29-5 .  While it is t r u e  t h a t  counsel f o r  Docket 29-5  produced 

two excel len t  expert witnesses on the  subject of mineral value a t  t he  

secoad t r i a l  and par t ic ipa ted  i n  the cross  examination of defendant 's 
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expert witnesses on mineral locat  ion and value, it must be sa id  t h a t  

the same award might well  have resulted on the  bas is  of the  evidence 

introduced by counsel f o r  Dockets 217 and 15-K i n  the  o r i g i n a l  value 

t r i a l  and the addi t ional  report  and testimony of t h e i r  expert witness 

i n  the second value t r i a l .  Accordingly, although counsel f o r  Docket 29-5 

did considerable work i n  connection w i t h  the  second value t r i a l ,  it was, 

i n  e f f e c t ,  more cumulative than otherwise. Insofar  as  the  e n t i t y  appeal, 

NO. 6-65,is concerned, t h i s  i ssue  was important i n  connection with the  

proper pa r t i e s  and the question of who had t i t l e  t o  the  lands i n  s u i t  

for t h e  purpose of receiving the award. It w i l l  serve well  Potawatmi 

Indians i n  o ther  dockets whose claims might otherwise be dismissed i f  

the  "Band" theory of land ownership had prevailed. However, i n  these 

three  dockets, the i ssue  is not of the  same importance as  the  i ssue  of 

value and accordingly the  work done by c a m s e l  f o r  Docket 29-5 on t h i s  

i ssue  will not mater ia l ly  increase h i s  share of the fee, despi te  the  

f a c t  tha t  he d i d  t h e  greater share of the work on t h i s  aspect of the  

case. 

the basis of the record i n  these proceedings, our f indings of 

f a c t ,  and f o r  the reasons s t a ted  above, we conclude t h a t  the  at torneys i n  

each of the dockets involved are e n t i t l e d  t o  the  following percentage a l lo -  

ca t ion of the  fee  for the  services  each have rendered i n  prosecuting these 

claims: 

Dockets 217 and 15-K 

Docket 29-5 



Counsel in Dockets 217 and 1 5 4  have requested t h a t  the  

not make any apportionment of the  fees  payable t o  counsel i n  

Coamission 

those dockets. 

The f indings indica te  t h a t  c e r t a i n  agreements may e x i s t  between present 

counsel i n  Docket 1 5 - K  and the  e s t a t e s  of deceased counsel r e l a t i v e  t o  

d i v i s i o n  of any f e e  awarded. We have included t h i s  mater ia l  i n  Finding 

No. 3 because it was made a par t  of t h i s  record. However, t h e  Carmission 

is not required t o  take i n t o  account such agreements i n  awarding the 

a t torney  fees  t o  the  present at torneys of record beyond s t a t i n g  t h a t  the  

awards are made t o  such at torneys f o r  d i s t r i b u t i o n  t o  those e n t i t l e d  t o  

share i n  the  fee  award. 

Accordingly, we  a r e  awarding a fee of $307,861.42 t o  counsel i n  Dockets 

217 and 1 5 - K  and a fee of $102,620.48 t o  counsel i n  Docket 29-5 .  These 

~ u m s  a r e  t o  be paid t o  the at torneys of record i n  the  respect ive cases on 

t h e i r  own behalf and on behalf of a l l  contract  a t torneys having an i n t e r e s t  

i n  the fees  i n  these cases, The at torneys of record are t o  make appropriate  

d i s t r i b u t i o n s  of the  fees t o  a l l  in te res ted  at torneys o r  t h e i r  representat  ivee, 

We concur: 

79!4-7. & 
Johd Z. Vance , Cmiss ioner 

Richard W. Yarbo 


