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Decided: October 23,  1975 

FINDINGS OF FACT ON AWARD AND 
APPORTIONMENT OF ATTORNEYS ' FEES 

On the  bas is  of the e n t i r e  record i n  the proceedings involving 

Dockets 217, 15-K and 29-5, the Conmission makes the following findings 

of fact: 

THE FINAL JUDGMENT: 

1. On April 25, 1973, the  Conmission entered an amended f i n a l  award 

of $4,104,818.98 i n  these three consolidated dockets, 217, 15-K and 29-5, 

jointly, on behalf of the Potawatmi Tribe or Nation a s  it existed 

between 1795 and 1833. 30 Ind. C1. Carm. 144. This award represented 

addit ional  compensation for lands ( iden t i f i ed  as Royce Area 147 lying 

p a r t l y  i n  I l l i n o i s  andapartly in Wisconsin, and Royce Area 148 lying 

i n  I l l i n o i s )  ceded t o  the  United S ta tes  under the Treaty of July  29, 1829, 

7 Stat*  320, for a considerat ion which the Caanission held to be uncon- 

scionable within the meaning of the  Indian Claims ComDis~ion Act. 



2. DDeL.t 217. Ib. p h i n t i t t .  Zn M a t  217 are the Catisen B d  

of Potmatad Mimu of &I&-, tha Potawatml IOltion, and certain naed  

fpUh La IIDCbUa va8 added t o  the contract by m oandment. Q July 

27. 1963, 5-year contract v u  entered into betweua the plaintiffs  

and the Q&ap and New Yoxk lav f iru, L e . ,  Contract 14-20-0200 b. 

Z837. I b l m  contract w u  approved b g u t f  28, 1963, and extended by amend- 

lrsllltr t o  a t  5, 1978. The additim of h i s  L, F~~ oe r party to  

rhfr contract w u  a p p t w d  January 7, 1966, m d  an ammdmamt to Lhe a . u  

cantr-t w u  appmred Fsbruaxy 7, 1973, adding tba 1~ firm of Joneph 

md R i m h n  of Chicago u caunael. A l l  contraeta end ~ ~ t r  themto 
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o r i g i n a l l y  given Docket No. 15 was subsequently severed and r e f i l e d  as 

15-C and l a t e r ,  pursuant t o  Comnission order ,  again severed and designated 

Docket No, 15-K. 

On October 22, 1947, the P r a i r i e  Band entered i n t o  a lo-year  cont rac t ,  

No. I-1-Ind, 18372, with the law firm of Stone, McClure, Webb, Johnson, 

and Oman of  Topeka, Kansas. On November 15, 1947, t h e  firm was dissolved 

and Robert Stone continued to represent t h e  P r a i r i e  Band a s  its claims 

counsel. The cont rac t  was approved by the Bureau of  Indian Af fa i r s  on 

December 19, 1947, On January 19, 1948, the msociation of 0. R. McGuire 

as claims a t torneys  f o r  t he  P r a i r i e  Band on t h e  above con t rac t ,  was 

approved. By assignments dated February 9 ,  1953, approved May 13, 1954, 

James A. McClure, Robert L. Webb and Ralph W, Oman conveyed an interest i n  

the  a t torney  fees  t o  Robert Stone and an &erea t  t o  Beryl R. Johnson. 

Under another agreement approved May 13, 1954, Robert Stone assigned an 

i n t e r e s t  i n  the  fees  t o  Robert Stone Johnson, the  present  a t torney  of 

record f o r  the  P r a i r i e  Band. The assignments of i n t e r e s t  approved 

on May 13, 1954, were as follows: 0. R. Mcguire, 

50%; Robert Stone, 19%; Robert S ,  Johnson, 19%; and Beryl L. Johnson, 12%. 

On June 17, 1960, two 2-year periods o f  extension of Contract No. I-1-Znd. 

18 372 were approved beginning as  of December 19, 1957. On December 12, 

1964, t h e  P r a i r i e  Band entered i n t o  con t rac t  No. 14-20-0200-1856 with 

Robert Stone Johnson and Beryl R. Johnson f o r  a period of  5 years  be- 

ginning on December 29, 1964. On December 24, 1969 a 10-year extension 

of this cont rac t  was approved t o  begin on December 29, 1969. A l l  

con t r ac t s  and extensions had the  r e q u i s i t e  t r i b a l  and Bureau of Indian 

Affairvr approval. 



Jnhrrran, pmddad wch fee i. paid to Ibbcrt Stme Jchrson in ~ccc)r&mce 

d t h  an understandlog between tkc estate of R-Aert Strne u t d  Robert St- 

Jo)ecu~~ & M-l B o  JO~MOIB. 

]irr aa affidavit dated April 30, 1975, mmrn to  by Herbort Pa*ur, 

h r t  Capmy. Virginia, vhgch %at i s  the cracut'Jr of the 

-tat* of A v ~  Ihle IkGuim, deccustd, s t  is otrtcd thct Av. W L r c  W- 

tb. 8 M P i n g  rida, solo heir and arecutrirt of the estate of OO Ro 
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Attorneys' Contract No. 14-20-0200- 1856, dated December 12 ,  1964; 

that  t he  heirs and devisees of 0. R. McGuire, deceased, and Ava Hale 

McGuire, deceased, have agreed t h a t  t he re  s h a l l  be due them a s  t h e i r  

equi tab le  share i n  the  Prairie Band Potawatomi t r e a t y  claims a t torneys '  

f ees ,  payable under judgments rendered i n  proceedings before  t h e  Indian 

Claims Commission, one-half of the f ee  allowed t o  t h e  P r a i r i e  Band 

Potawatomi counsel i n  Docket 1 5 - K  p r i o r  t o  appeal to t h e  United S t a t e s  

Court of Claims and hearing on remand before the Indian Claims Commission 

(Le., judgment i n  the amount of $2,470,264.30), and 15% of the fee 

allowed t o  P r a i r i e  Band Potawatumi counsel under Docket 15-K a f t e r  

t he  appeal t o  t h e  Court of Claims and the  hearing on remand before t h e  

Indian Claims Commission, i . e . ,  judgment i n  the  amount of $4,104,818.98. 

The a f f i d a v i t  a l s o  s t a t e s  t h a t  i n  cons idera t ion  of t he  e f f o r t s  of Robert 

Stone Johnson and o the r s  associated wi th  him i n  Dockets 1 5 4  and 1 5 - M  

during the  twelve years s ince  the death of 0. R. McGuire, t h e  h e i r s  of  

0. R. McGuire waive any i n t e r e s t  i n  the remaining P r a i r i e  Band Potawatmi 

claims a t torneys '  fees i n  a l l  o ther  pending t r e a t y  claims cases.  

The above Prairie Band con t rac t s  provided t h a t  any compensation 

f o r  the a t torneys  would be wholly contingent upon a recovery by t h e  

p l a i n t i f f s ,  t h a t  the  amount of such f e e  should be determined by t h e  

Commission, and t h a t  i n  no event would t h e  fee exceed 10% of t h e  award 

t o  the  p l a i n t i f f s .  

Robert Stone Johnson is the  a t torney  of record i n  Docket 15-K. 
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4. Docket 29-5 .  The p l a i n t i f f s  i n  Docket 29-5 are t h e  Hannahville 

Ind ian  C-nity, t h e  Forest  County Potawatmi  Comrmnity, t he  Potawatomi 

Indians  of Michigan, Inc. ,  and c e r t a i n  ind iv idua ls  suing i n  a repre-  

s e n t a t  i ve  capac i ty  . 
0x1 January 5, 1948, t h e  Hannahville Indian C o m n i t y  entered i n t o  

a 10 Year con t r ac t  wi th  a t to rneys  Dorr E. Warner of Cleveland, Ohio, 

and Walter H. Maloney, S r .  of Washington, D. C.,  designated No. I-1-Ind. 

42007. The con t r ac t  was approved on March 8 ,  1948, by t he  Department 

of  t h e  I n t e r i o r ,  Of f ice  of Indian Affa i r s .  

Af te r  M r .  Warner's death on a da t e  not d i sc losed  by t he  record,  

t h e  Hannahville Indian Community entered i n t o  a new 10 year  con t r ac t  of 

employment wi th  Walter H. Maloney, S r .  e f f e c t i v e  March 8, 1948, designated 

Contract  14-20-0650 No. 983. On March 24, 1964, t h e  Bureau of Indian 

A f f a i r s  approved an assignment by M r .  Maloney, Sr.  of h i s  i n t e r e s t  i n  

t h i s  c la ims con t r ac t  t o  h i s  son, Walter H. Maloney, Jr. In  November, 

1964, M r .  Walter H. Maloney, Jr. made a s i m i l a r  assignment of h i s  

i n t e r e s t s  i n  the same claims cont rac t  t o  M r .  Robert C. Be11, Jr. 

Contract 14-20-0650 No. 983 has been extended twice s i nce  1968 and is 

v a l i d  u n t i l  March 7 ,  1978. A l l  of t he  above ac t i ons  had t he  r e q u i s i t e  

approval of p l a i n t i f f s  and t he  Bureau of Indian Affa i r s .  

On January 7 ,  1948, t h e  Forest  County Potawatomi C m n i t y  entered 

i n t o  a claims employment con t rac t  No. I-1-Ind. 42011, e f f e c t i v e  my 3, 

1948, for a period of 10 years ,  wi th  M r .  Dorr Warner of C l e v e l a d ,  Ohio, 

and M,-. Walter H. mloney ,  Sr .  After  M r .  ~ a r n e r ' s  death on a d a t e  not 
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disclosed by the  record, t he  p l a i n t i f f s  entered i n t o  a new 10 year  

cont rac t  No. 14-20-0650 No. 978, with M r .  Maloney, Sr, This cont rac t  

was approved by the  Bureau on August 13, 1958,and made e f f e c t i v e  as 

of May 3, 1958. In 1963, M r .  Maloney, Sr .  assigned h i s  i n t e r e s t  i n  

t h e  cont rac t  t o  h i s  son Walter H. Maloney, Jr. I n  November, 1964 

M r .  Maloney, Jr., made a s i m i l a r  assignment of h i s  i n t e r e s t  i n  t h e  

employment cont rac t  t o  Robert C. Bel l ,  Jr. This cont rac t  bas been 

extended twice s ince  1968 and i s  v a l i d  u n t i l  May 2 ,  1978. A l l  of t he  

above cont rac ts  and assignments had t h e  r e q u i s i t e  approval by p l a i n t i f f s  

and the  Bureau of Indian Af fa i r s ,  

Each of the  above con t rac t s  provided t h a t  i n  t h e  

event of t h e  death of e i t h e r  o r  both of t he  a t torneys ,  the  e s t a t e  of 

t h e  deceased a t torney  o r  t he  e s t a t e s  of t h e  deceased a t torneys ,  would 

be allowed compensation i n  such sum as  t h e  Conunissioner o r  Indian Affairs 

o r  an appropriate  court  o r  t r i b u n a l  might f ind  equi tab ly  due f o r  t h e  

se rv ices  rendered by the  deceased a t torney  o r  a t torneys ,  and t h a t  the 

death of  one of t h e  a t torneys ,  leaving the  o the r  surviving,  would not  

terminate t h e  cont rac t .  

M r .  Robert C. Bell ,  Jr., a t torney  of record f o r  t h e  Hannahville 

Indian Community and t h e  Forest  County Potawatomi Community, i s  p e t i -  

t ion ing  f o r  a share of the  a t torneys '  f e e  which may be awarded, f o r  

himself and f o r  t he  e s t a t e  of Walter H. Maloney, Sr. 
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On February 20 ,  1965, t h e  Potawatomi Indians of Indiana and Michigan, 

Inc. ,  en te red  i n t o  a t e n  year  con t r ac t ,  No. 14-20-0350 No. 260, with  

Robert C. Be l l ,  Jr. and Walter He Maloney, S r .  No extensions of t h i s  

con t r ac t  a r e  on record with  t he  C ~ i s s i o n .  On J u l y  16, 1965, the  

p l a i n t i f f  corpora t ion  pe t i t ioned  f o r  t he  r i g h t  t o  in te rvene  as  a par ty  

p l a i n t i f f  i n  Docket 29-3 and o the r  dockets and on March 28 ,  1972, t h e  

p e t i t i o n  was approved by t he  C m i s s i o n .  27 Ind. C1. Corn. 187, 326 

and 327. 

The compensation f o r  a t t o rneys  under a l l  of t he  above con t r ac t s  was 

made cont ingent  upon a recovery by t he  p l a i n t i f f s ,  was t o  be f ixed i n  

amount by t h e  Commission, and t he  amount was i n  no event t o  exceed 10% 

of any and a l l  sums recovered by t he  p l a i n t i f f s .  

M r .  Robert C. Be l l ,  J r . ,  i s  t he  a t to rney  of record i n  Docket 29 -5 .  

5. Deceased Counsel. The a t to rneys  who represented p l a i n t i f f  i n  

t h e s e  c la ims,  now deceased, a r e :  

Dkt, 217 - A l l  members of t he  law f i rm of Adams, Moses and Culver. 
A l l  members of  t h e  law firm of Blake, Voorhees and Stewart .  

Dkt. 15-K - Robert Stone 
0. R. McGuire 

Dkt. 29-5 - Dorr E. Warner 
Walter H. Maloney, Sr. 
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6. Statutory Fee Provision. The Indian Claims Conmission Act 

(60 S ta t .  1049), under which the  claims herein were prosecuted, contains 

the following provisions (a t  page 1053) pertaining t o  the  allowance of 
- 

attorneys '  fees: 

Sec. 15 . . . The fees of such at torney o r  at torneys f o r  
a l l  services rendered i n  prosecuting the  claim i n  question 
whether before the Commission o r  otherwise, s h a l l  unless 
the amount of such fees i s  s t ipula ted  i n  the  approved 
contract  between the  at torney o r  at torneys and the claimant, 
be fixed by the Commission a t  such amount as  the  Commission, 
i n  accordance with standards obtaining f o r  prosecuting 
s imi lar  contingent claims i n  courts  of law, f inds  t o  be 
adequate compensation f o r  services  rendered and r e s u l t s  
obtained, considering the contingent nature of the  case, 
plus a l l  reasonable expenses incurred i n  the  prosecuting 
of the  claim; but the amount so fixed by the  Comnission, 
exclusive of reimbursement of ac tual  expenses, s h a l l  not 
exceed 10 per centum of the  amount recovered i n  any case 

7. Notice t o  the Par t ies .  On September 17, 1973, f o r  the  purpose 

of advising the  p l a i n t i f f s  i n  Dockets 217 and 15-K of an appl ica t ion by 

t h e i r  at torneys f o r  an award of fee,  a copy of Messrs. Johnson's and 

Rochmes' p e t i t i o n  was mailed t o  the following persons with a l e t t e r  

invi t ing  them t o  comment within two weeks. 

M r .  Je r ry  Fox M r .  Jack Carson, Supt 
Route 5,  Box 79 C Horton Agency 
Shawnee, Oklahoma 74801 Bureau of Indian Affairs 

Horton, Kansas 66439 

On December 11, 1973, a copy of M r .  Bel l ' s  appl ica t ion f o r  award 

of fee,  with an inv i t a t ion  t o  comment, was sent  to :  

M r .  Jake McCullough, Chairman 
Hannahvil l e  Indian Community 
Route 1 
Wilson, Michigan 49896 



of fee, vfth an imitation to -t, uu 8-t to: 

Q February 14, 1974, a copy of &. b l l ' r  applic4tion for uud 

of fee, w i t h  .a fmtitatioa t o  corcnt .  was acnt to: 

3r. Harvey Tucker, Ttibal Chieftain 
Foreat County Potavataari Camaraity 
Rmto 1 
Wabcao, Wf rcmr  irr 54566 

Foth the !kpartl.jeats of  Jurtice urd Interior were adviaed by 

letters dated Septanher 17, 1973, of kksars. Johfuon'r sad BncM8' 

fee applfcatfon in Dolckets 217 and 15-lt, They were both also advi~ed 

8. bmwtlae .>t' Parties. Noma of the p l a i n t i f f .  or thefr offfceru, 

of application fot attotruya' fee.. 

The defend- ms;poaded by letter fma the Department ~f Jwttce 

dated January 4, S 7 4 ,  t o  th2 petitio~a for fee. in Dlttr. .217, U - K ,  

.sd 29-5. Attrrchcrf wcre letter8 f r a  the Burarur of fndiun Aff.f= .ad 

the Offfee ef the :dicltar, both of the Department of Interior. They 

todr no p.rl  tic-n rr)rarding the fee, except t o  note tht i t  rbould not 

exceed 162 af t.k amd, 



TITLE PHASE 

9. On September 30, 1953, the three dockets under considerat ion 

herein were consolidated f o r  t r i a l  on t i t l e  along with re la ted  claims 

of the Chippewa Tribe, the  Red Lake Band of Chippewas, and the  Ottawa 

Tribe, respectively designated Dockets 13-L, 18-1 and 40-5. 

On December 1 2 ,  1955, a hearing was held on the  i ssue  of t i t l e  

t o  Royce Area 147 and Royce Area 148. Defendant conceded t h a t  p l a i n t i f f s  

i n  the three dockets herein had recognized t i t l e  t o  a l l  of Royce Area 147 

and t o  tha t  part  of Royce Area 148 lying west of the  Fox River. As t o  

the land lying east of the  Fox River i n  Royce Area 148, the  p a r t i e s  were 

not i n  agreement regarding the nature of Potawatomie t i t l e ,  i .e. ,  whether 

recognized o r  aboriginal.  

A t  the t r i a l  of the  case counsel f o r  Dockets 217 and 15-K acted 

cooperatively, and together introduced some 63 exhibi ts .  Counsel f o r  

the Docket 29-5  p l a i n t i f f s  introduced 34 exhibi ts .  Counsel f o r  a l l  

p l a i n t i f f s  par t ic ipated  i n  cross examining D r .  Barrels ,  the  Government's 

expert witness on t i t l e .  Some of the  exhibi ts  introduced by M r .  Maloney 

on behalf of p l a i n t i f f s  i n  Docket 29-5 dea l t  with the p o l i t i c a l  s t ruc tu re  

of the  Potawatomi Indians. He a l s o  introduced evidence bearing on the  

nature of the t i t l e  t o  land lying e a s t  of the  Fox River i n  Royce Area 148. 

By agreement of all p a r t i e s  the Canmission did not i s sue  a separate 

decision regarding t i t l e ,  but deferred such decision u n t i l  the  t r i a l  on 

value and consideration had been completed. 

Attorneys for  each docket contributed equally t o  t h e  t i t l e  phase. 



Cawwet for DDckatu 217 aad 15-Y introduced the tutiaraay of four 

prairie areas, the acreage, etc. of the laad to be valued; Mr. Th-8 

U h c ,  u professor of hbtoxy who had dome rawarch im l a d  rciencen, 

agraacmy MJ other relevant areas, and the histoy o f  public l d a ;  

Dr. Cirarlcs H. Bahra, a profasror of geology at Columbia Uoiveralty .nd 

chief geologimt of Rehrt, Dolbear 6 Co. (Dr. Behrs w u  the co-author 
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advanced by p l a i n t i f f s  i n  Docket 29-J t h a t  from 1795 t o  1833 the  land 

owning e n t i t y  with whom the  United S ta tes  d e a l t  when i t  entered i n t o  

t r e a t i e s  covering Potawatmi Lands, was the  Potawatmi Tribe o r  Nation 

and not separate autonomous bands of Potawatomis, The evidence and 

testimony introduced by counsel f o r  Dockets 217 and 15-K re la ted  t o  

the claim t h a t  the Potawatmi Indians who were p a r t i e s  t o  the  t r e a t y  

of July 29, 1829, supra, were the  exclusive aboriginal  owners of tha t  

par t  of Royce Area 148 lying e a s t  of the Fox River and included i n  the  

1829 cession, and t o  the  value, both surface and mineral of the  land 

ceded under the  t rea ty .  Counsel f o r  Dockets 217 and 15-K cross-examined 

defendant 's expert witness, D r .  Walter R. Kuehnle, on value. Counsel 

f o r  Docket 29-5 did not cross-examine defendant 's expert witness, and 

offered no evidence on value. 

Counsel f o r  Dockets 217 and 15-K submitted proposed f indings of 

f a c t  and b r i e f s  i n  support of t h e i r  contention t h a t  the  land had a 

surface value, and t h a t  such value was enhanced by the  presence of 

known mineral deposits.  The proposed findings of f a c t  and b r ie f  f i l e d  

f o r  Docket 2 9 4  were confined t o  the question of whether o r  not the 

party e n t i t l e d  t o  pa r t i c ipa te  i n  any award was a s ing le  Potawatomi land 

owning e n t i t y  o r  was composed, as contended by defendant and p l a i n t i f f s  

i n  Dockets 217 and 15-K, of several autonanous bands of Potawatmi 
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Indians. Only one proposed finding of f a c t  re la ted  t o  the value I r m a ,  

i.e., number 38. A t  the  o r a l  argument i n  January of 1962, counsel f o r  

Docket 29-5 confined h i s  remarks t o  the  p o l i t i c a l  s t ruc tu re  of the 

Potawatomi Indians. Counsel fo r  the other two dockets argued t h i s  

point  and a l s o  the  matter of t i t l e  and surface and mineral value of 

the  lands. 

On November 29, 1962, the  Conrnission issued findings of f a c t ,  

opinion, and interlocutory order (11 Ind. C1. Caaa. 641) determining, 

among other things, tha t  the three p l a i n t i f f s  had recognized t i t l e  

t o  t h a t  port ion of Royce Area 148 lying west of the  Fox River, and 

Royce Area 147, and aboriginal t i t l e  t o  tha t  portion of byce Area 148 

lying eas t  of the  Fox River. The Camnission a l so  detennined tha t  the 

lands involved contained 3,528,949 acres having a f a i r  market value 

a s  of July 29, 1829, of $2,470,264.30; t h a t  the consideration of 

$364,901.00 given f o r  the lands should be credited to defendmt; that 

p l a i n t i f f s  i n  the  three dockets should recover the  difference from 

defendant l e s s  allowable o f f s e t s  as  might be l a t e r  determtned; d that 

p l a i n t i f f s  i n  Dockets 13-L, 18-1 and 40-5 were not proper part ieo and 

t h a t  t h e i r  pe t i t ions  should be dismissed. The Cormnission a180 determined 

t h a t  the  pet i t ioners  i n  Docket 29-3 (anenbent issued April 15, 1965, 

15 Ind. C1. C a m ,  232, 233) had a r ight  t o  i m t i t u t e  and maintain an 

ac t ion  i n  a representat ive capacity on behalf of the United Nation of Chippewa, 
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Ottawa, and Potawatomi Indians, f o r  any i n t e r e s t  i n  claims a r i s i n g  out of the 

Treaty of July 29, 1829, r e jec t ing  the s ingle  Potawatmi land owning e n t i t y  

theory advanced by Docket 29-5 p l a i n t i f f s .  The Commission a l s o  re jec ted  

the  theory advanced by a l l  p l a i n t i f f s  t h a t  the  value of the  land was 

enhanced by minerals known t o  be present there in ,  and held t h a t  the  

United Sta tes  had retained t i t l e  t o  144,000 acres of lead lands encm- 

passed i n  the  cession. A l l  of the  s ign i f i can t  services  rendered on 

t h e  pre-remand value phase of t h i s  case and which contributed t o  the  

1964 judgment of the  Commission, were performed by counsel f o r  

Dockets 217 and 15-K. 

OFFSETS PHASE 

11. On May 23, 1963, defendant f i l e d  an amended answer claiming 

$10,790.28 f o r  gra tu i tous  o f f s e t s  representing expenditures for the  

benef i t  of p l a i n t i f f s  from 1830 t o  1845. On November 14, 1963, a hearing 

was held on the matter of o f f s e t s  with a l l  counsel arguing against  t h e  

allowance of any o f f se t s .  The Comnission entered a f i n a l  award on April 15, 

1965, allowing a l l  claimed o f f s e t s  and enter ing judgment i n  the  amount of 

$2,094,572.02. 15 Ind. C1. C m .  232. Because the  amount of claimed 

o f f a e t s  was small, they were not contested a t  length by any of 

the  pa r t i e s  p l a i n t i f f .  Attorneys f o r  each docket contributed equally. 

APPEALS 

12. On March 1, 1965, counsel f o r  p l a i n t i f f s  i n  Docket 29-5 f i l e d  

a not ice  of appeal t o  the  Court of Claims f ran  c e r t a i n  orders and opinions 

of the  Camnission i n  severa l  dockets including Ibcket 29-5. The United 

S ta tes  and the  Cit izen Band and the  P r a i r i e  Band of Potawatomi Indians 



were appel lees  i n  t h i s  appeal s ince  t h e  bas ic  i ssue  was whether o r  

not  t h e  proper Potawatmi par ty  i n  claims under t r e a t i e s  f r w  1795 

t o  1833 were severa l  separa te  bands o r  a s ing le  land owning en t i ty .  

This appeal was designated No. 5-65. 

13. On June 30, 1965, counsel f o r  p l a i n t i f f s  i n  Dockets 217 and 

15-K appealed t h e   amm mission's 1962 value dec is ion  a s  mended by order 

of April 15, 1965, 15 Ind. C1. Corn. 232, t o  the  Court of Claims (Appeal 

No. 6-65), f i l i n g  a l l  of t h e  appropriate  papers and b r i e f s .  Counsel f o r  

p l a i n t i f f s  i n  Docket 29-5 moved the  court  t o  consol idate  the  e n t i t y  

appeal, No. 5-65, with the  value appeal, No. 6-65, but t h i s  motion was 

denied by t h e  court.  Subsequently, t he  court t r ea t ed  p l a i n t i f f s  i n  

Docket 29-3 a s  intervenors  i n  t h e  value appeal (No. 6-65) and counsel 

f o r  Docket 29-3 p l a i n t i f f s  f i l e d  a b r i e f  and par t ic ipa ted  i n  the  o r a l  

argument before the  court  not only on the  question of t he  s ing le  vs. 

mul t ip le  e n t i t y  theory of land ownership, but a l s o  on the  matter of the 

value of t h e  land ceded i n  1829. While a la rge  port ion of the  Docket 

29-J  b r i e f  on appeal was devoted t o  the  e n t i t y  question, severa l  pages 

covered t h e  quest ion of mineral value t o  which defendant found it 

necessary t o  respond i n  a separa te  b r i e f .  In  a reply b r i e f ,  counsel 

f o r  Docket 29-5 a l s o  devoted pa r t  of t he  br fef  t o  the  e n t i t y  question 

and part to  a fu r the r  discussion of t he  mineral value of t he  land. 

Counsel for Dockets 217 and 15-K f i l e d  extensive j o i n t  b r i e f s  on the  

subjec t  of sur face  and mineral value of t h e  land i n  s u i t ,  and i n  

opposi t ion t o  t h e  s i n g l e  e n t i t y  theory advanced by counsel f o r  h k e t  29-5. 

14. @ Aprf 1 14, 1967, 179 Ct. C1. 372, ths Court of C l a m ,  having 

severed t h e  e n t i t y  i s sue  from t h e  value appeal, issued its opinion in 
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Appeal No. 6-65 confined t o  the  value determination of the  Comnission. 

The court held t h a t  the  C m i s s i o n  had erred i n  finding t h a t  the  1829 

cession did not contain lead lands not yet  selected by the President,  

and i n  not valuing such lands as mineral lands. The case was remanded 

t o  the  Comnission f o r  rehearing on the matter of the mineral value of 

t h e  lands. The court affirmed the  Commission's determination t h a t  the  

United Sta tes  had acted properly i n  excluding the  value of c e r t a i n  lands 

granted t o  individuals. Counsel i n  Dockets 217 and 15-K and counsel i n  

Docket 29-5 both peti t ioned independently f o r  ce r t io ra r i .  Both peti-  

t ions  were denied, 389 U.S. 1046 (1968), and 390 U.S. 957 (1968), respectively. 

In connection with the  value appeal, counsel f o r  Dockets 217 and 15-K did 

moat of the s ign i f i can t  work which resulted i n  the reversa l  by the  Court 

of the Carmission's r e fusa l  t o  include i n  its f i n a l  judgment the  value 

of the mineral3 i n  the  ceded lands. The contribution t o  t h i s  issue by 

counsel f o r  Docket 29-5 was minor by ccmparison. 

15. Ch June 9 ,  1967, 180 C t .  C1.  477 ,  t he  Court of Claims rendered 

i ts  decision on the  e n t i t y  question appealed i n  No. 5-65. In  t h i s  appeal 

the  following dockets were consolidated: 29-D, E, J and K,  and 271 and 

15-K. The Carmission had dismissed c e r t a i n  c l a h s  on the  ground t h a t  

ancestors of the  p l a i n t i f f s  i n  those dockets were not s ignator ies  t o  

the  t r e a t i e s  i n  s u i t ,  and i t  rejected the  s ing le  land owning contention 

of the appellants  on the  ground of res judicata i .e. ,  t h a t  t h i s  precise  

i ssue  had been f i n a l l y  determined adversely t o  pe t i t ioners  i n  previous 

l i t i g a t i o n  involving t h e i r '  western lands, between the  same p a r t i e s  and 

a f f  inwd by the  Court of Claims. 4 Ind. C1. Comn. 515, a£ f '4  143 C t  . 
C1. 131, 165 F. Supp. 139 (1958), c e r t .  denied, 359 U.S. 908 (1959). 



The court held tha t  the  former decision of the  court i n  the western 

lands case was not a bar t o  the  l i t i g a t i o n  of the p o l i t i c a l  s t ructure  

of the  Potawatomis i n  the eas tern  land cases since the court had not 

ac tua l ly  decided the  question of the p o l i t i c a l  s t ructure  of the Potawatomis 

during the  e a r l i e r  t r e a t y  period. The case was remanded t o  the Carmission 

t o  make a C& novo determination of the p o l i t i c a l  s t ructure  of the Potawatonri 

Indians a t  the times when the United Sta tes  negotiated the various t r e a t i e s  

which gave r i s e  t o  the  claims asserted i n  the  cases on appeal, The 

contribution of counsel for Docket 29-5 was somewhat more than  that  

of e i t h e r  of the  counsel fo r  Dockets 217 and 15-K i n  connection with 

the appeal of the  e n t i t y  issue. 

POLITICAL ENTITY PROCEEDINGS ON REMAND 

16. Hearings upon the p o l i t i c a l  s t ructure  of the Potawatomis between 

1795 and 1833 were held on January 18 and December 6 ,  1968, Counsel fo r  

a l l  pa r t i e s ,  including the Govermnent, introduced evidence, some new and 

some already present i n  previously t r i e d  dockets, prepared and submitted 

proposed findings of f ac t  and b r i e f s  and part icipated i n  o ra l  argument. 

The resul t ing  record was voluminous and the issue was vigorously contested 

by the pa r t i e s  i n  t h e i r  proposed findings, b r i e f s  and o r a l  argument. 

(XI March 28, 1972, the Commission i n  a 3-2 decision held tha t  the 

party with whom the United Sta tes  deal t  i n  the  t r e a t i e s  under consideration 

was a s ing le  land awning en t i ty ,  L e . ,  the  Potawatomi Tribe o r  Nation 

as  i t  existed between 1795 and 1833. Citizen Band of Potavatwi  Indians 

v. United Sta tes ,  27 Ind. C1. Carom. 187. Atthough the posi t ion of counsel 

in Docket 29-5 persuaded the  majority of the  Comnission, attorneys for  

each docket contributed equally t o  t h i s  phase of the l i t iga t ion .  
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VALUE PROCEEDINGS ON REMAM) AND FINAL AWARD 

17. On March 2 through March 6, 1970, i n  accordance with the 

order of remand from the Court of Claims, the  Corr~nission held hearings 

on the  i ssue  of land valuation including the mincral value of the  

lands i n  s u i t .  

18. Counsel f o r  p l a i n t i f f s  i n  Dockets 217 and 1 5 - K  r e l i ed  on 

the  repor ts  on mineral value i n  the  ceded lands, prepared by t h e i r  

expert witnesses a t  the  f i r s t  valuation hearing i n  1959 (Finding 10). 

They a l so  offered an addit ional  appraisal  report  on mineral value 

prepared by D r .  Raleigh Barlowe, chairman of the  Department of Resource 

Development a t  Michigan S ta te  University. D r .  Barlawe t e s t i f i e d  a t  

length i n  connection with h i s  report on the  subject  

the  value of the minerals on the  Indiansf lands and 

of the  value i n  the  nonmineral lands brought about 

presence of the  nearby mineral deposits.  

of h i s  est imates of 

the enhancement 

because of the  

19. Counsel f o r  p l a i n t i f f s  i n  Docket 29-5 presented two expert 

witnesses on mineral valuation, Harris A. Palmer and Yarius P. Gronbeck. 

Using somewhat d i f fe ren t  methods than those employed by the  witnesses i n  



~ o c k e t s  217 and 15-K, they estimated the fair market value of the lead 

deposits  and accepted the valuation of  Dr .  Barlove regarding the  

enhancement value of the lead deposits.  30 Ind. C1. Ccmm. 144, 184. 

Defendant's counsel offered reports  and the testimony of three 

expert witnesses. Professor Fred D. Wright, a consulting mining 

engineer and professor of mining engineering and geology a t  the 

University of Kentucky, appraised the minerals i n  Royce Area 147 fo r  

defendant, concluding tha t  the ore deposits i n  Area 147 had an 1829 

value substant ia l ly  lower than the value contained i n  the appraisals  

of the experts fo r  the  p l a i n t i f f s .  D r .  Thomas P. Field, a professor 

of geography a t  the University of Kentucky, prepared a report ,  supported 

by maps and other documents, t o  show the extent and location of lead 

deposits  i n  Royce Areas 148 and 149 (the l a t t e r  area not involved i n  

the  ins tant  dockets). Defendant a lso  offered the testintony of M r .  

Walter R. Kuehnle, a r ea l  e s t a t e  appraiser and consultant who had 

t e s t i f i e d  i n  the o r ig ina l  valuation t r i a l  and who prepared a supple- 

mental appraisal  report f o r  the defendant. 

20. Counsel for  a l l  p l a i n t i f f s  part icipated i n  cross examining 

defendant's witnesses. Counsel f o r  Dockets 217 and 15-K collaborated 

i n  f i l i n g  one s e t  of findings of fac t  and i n  briefing. counsel fo r  
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Docket 29-5 f i l e d  separate findings of f ac t ,  b r i e f s  and reply b r i e f  

A l l  counsel par t ic ipated  i n  o r a l  argument. 
t 

21. On April 25, 1973, the Commission entered i t s  f i n a l  decision 

and an award of $4,104,818.98, nearly double the previous award. 

30 Ind. C1. Corn. 144. The f i n a l  award was made payable t o  the  p l a i n t i f f s  

on behalf of the Potawatomi Tribe o r  Nation as it existed between 1795 

and 1833. 

Counsel f o r  a l l  three  dockets contributed equally t o  the  outcome 

of t h i s  phase of the case. 

TIME RECORDS 

22. Counsel f o r  Docket 29-5 produced time records of Walter H. 

Maloney, Sr . ,  one of the or ig ina l  at torneys of record, now deceased, 

i n  Docket 29-5. These records indicated t h a t  he and associated counsel 

devoted some 16,475 hours between 1948 and 1964 t o  Dockets 29-5 and 29-K. 

Both dockets are  included i n  t h i s  time compilation because the Conanission 

consolidated these two dockets with Dockets 217, 146, 15-K and 15-M f o r  

proceedings on fee applicat ions and apportionment. The record does not 

indicate the breakdown of hours between Docket 29-5 and 29-K. The 

record does not indicate the  hours of at torney time spent on Docket 29-5 

a f t e r  1964, nor does i t  r e f l e c t  the  hours of time expended by counsel 

i n  Dockets 217 and 15-K. For more than 25 years counsel f o r  p l a i n t i f f s  

i n  a l l  three dockets have performed services  they deemed bes t  su i t ed  

t o  the i n t e r e s t s  of t h e i r  respective c l i e n t s .  
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FEE AWARD 

2 3 .  The at torney cont rac ts  i n  Docket 217 provide f o r  a fee  of 

10% of the  f i n a l  award. In  Docket 15-K and Docket 29-3 ,  t he  contracts  

provide t h a t  t he  fee  f o r  a t torney  serv ices  s h a l l  be determined by the 

Commission i n  an amount not t o  exceed 10% of the  f i n a l  award. On the 

basis of the  e n t i r e  record of the  proceedings i n  a l l  of these dockets 

and i n  the  l i g h t  of t he  r e s p o n s i b i l i t i e s  undertaken by counsel, the  

d i f f i c u l t  problems of f a c t  and law, the  appeals, the  t r i a l s  on remand 

and the  extensive b r i e f ings  and o ra l  arguments, and based on the  

foregoing f indings of f a c t  herein,  t he  Ccmunission f inds  t h a t  the  

a t torney  f ee  should be 10% of the  f i n a l  award, o r  $410,481.90. 

CONCLUSION ON APPORTIONMENT OF FEE 

24. For the  serv ices  rendered i n  prosecuting these claims, the  

Commission finds t h a t  the  gross  at torney fee  of $410,481.90 should be 

apportioned a s  follows: 

To Louis L. Rochmes and Robert S. Johnson, at torneys 
of record i n  Dockets 217 and 15-K,  respect ively,  on 
t h e i r  own behalf and on behalf of a l l  contract  
a t torneys  having an i n t e r e s t  i n  the fee i n  these 
cases (Dockets 217 and 15-K), f o r  d i s t r i b u t i o n  by 
the  at torneys of record t o  such at torneys o r  t h e i r  
representa t ives  i n  accord with t h e i r  respect ive 
i n t e r e s t s  ,........,.........e.,.....,. . . . , . .ee,e..$307,861.42 

To Robert C. Bell, Jr. ,  attorney of record i n  
Docket 29-5, on his own behalf and on behalf of 
a l l  cont rac t  a t torneys having an i n t e r e s t  i n  the  
fee  i n  t h i s  case (Docket 29-J),  f o r  d i s t r i b u t i o n  
by him t o  such at torneys o r  t h e i r  representat ives 
i n  accord with t h e i r  respect ive interests .........$ 102,620.48 
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The payment of these sums are in  full sat is fact ion for legal services 

rendered to  the p l a i n t i f f s  i n  Dockets 2 1 7 ,  15-K and 29-5 .  

~rak t  ley Blue, iss ioner 


