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BEFORE THE INDIAN CLAIM COMMISSION 

THE YANKTON SIOUX TRIBE, 1 
1 

P l a i n t i f f ,  ) 
1 

v.  1 
1 

THE UNITED STATES OF AMERICA, ) 
1 

Defendant. ) 

Docket No. 332-D 

Decided: November 2 9 ,  1975 

Appearances: 

J e r r y  C. S t r aus ,  Attorney for P l a i n t i f f .  
Wilkinson, Cragun & Barker, P a t r i c i a  L. 
Brawn were on t h e  b r i e f s .  

Marvin E. Schneck, with  whom was 
A s s i s t a n t  Attorney General Wallace H. 
Johnson, Attorneys f o r  Defendant. 

OPINION OF THE COMMISSION 

Vance, Commissioner, de l i ve r ed  t he  op in ion  of t he  Colmnission. 

On August 10, 1351, t he  Yankton Sioux T r i b e  f i l e d  a p e t i t i o n  be fo re  

t h i s  Commission which was assigned Docket No. 332. I n  t h a t  p e t i t i o n  

t he r e  were a l l eged  s e v e r a l  claims a g a i n s t  t he  United S t a t e s  inc lud ing ,  

i n  Paragraphs 19,  20 and 21, a c la im f o r  a gene ra l  accounting. By 

Commission order  of February 13, 1958, the claims under Docket 332 were 

severed,  t he  c la im f i r  a gene ra l  account ing being ass igned Docket NO. 

332-B. On the  same date, t he  p l a i n t i f f  filed an amended p e t i t i o n  under 

s a i d  Docket 332-8 i n  which, i n  Paragraphs 6, 7,  8 and 9,  p l a i n t i f f  realleged 

almost verbat im t h e  o r i g i n a l  c la im f o r  a gene ra l  accounting. On 

December 23, 1971, the defendant  f i l e d  its response t o  t h e  amended p e t i t i o n  
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under Docket 332-B i n  t h e  form of an accounting repor t  c e r t i f i e d  by t h e  

General Serv ices  Administration under d a t e  of August 5 ,  1965. On 

February 18, 1972, t he  p l a i n t i f f  f i l e d  exceptions t o  the defendant 's 

accounting; defendant responded t o  these  exceptions on A p r i l  18, 1972; and. 

on Nay 18. 1972, the  p l a i n t i f f  f i l e d  a reply  t o  the  defendant 's response. 

Among seve ra l  exceptions t o  the  defendant 's  accounting, the p l a i n t i f f  

s p e c i f i c a l l y  excepted t o  defendant 's  accounting as incomplete because, 

although d iec los ing  balances i n  various Yankton Sioux funds a8 of 

June 30, 1951, i t  f a i l e d  t o  d i s c l o s e  any information f o r  t h e  period a f t e r  

June 30. 1951 (Pl .  Exception No. 1, Docket 332-B, a t  4). The p l a i n t i f f  

a l s o  sepa ra t e ly  excepted t o  what i t  termed the  defendant 's f a i l u r e  

". . t o  account f u l l y  f o r  the lands purchased by [defendant] from t h e  

p e t i t i o n e r  under t h e  Agreement of December 31, 1892, 28 S t a t .  314" (PI. 

Exception No. 3(b) ,  a t  8),  and t o  the  defendapt 's f a i l u r e  t o  account f o r  

the proceeds of the  1892 Agreement (Pl. Exception No. 4,  a t  12). 

In response t o  p l a i n t i f f ' s  Exception No. 1, defendant a s se r t ed  lack  

of Commission j u r i s d i c t i o n  over claims accruing a f t e r  August 13, 1946. 

Alternat ively,  defendant asser ted  t ha t ,  i f  t he  Comniss ion does have 

j u r i s d i c t i o n  over those post-Augus t 13, 1946, t ransac t ions  cons t i  t u t i n g  

continuations of t ransac t ions  which had commenced p r i o r  t o  t h a t  da te ,  it 

is p l a i n t i f f 1  s burden t o  s e t  f o r t h  s p e c i f i c a l l y  those accounts whf ch 

r e f l e c t  such continuing t ransac t ions  before the  defendant may be compelled 

t o  supplement s a i d  accounts. Defendant responded t o  p l a i n t i f f  '8 

exception No. 3(b) by a s s e r t i n g  that this exception a c t u a l l y  disguised a claim 

fo r  t h e  purchase of p l a i n t i f f ' s  lands for  an unconscionable consider4t ion 
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which c la im,  since i t  had n o t  p r e v i o u s l y  been pleaded,  was b a r r e d  by 

s e c t i o n  12 of t h e  I n d i a n  Claims C o d s s i o n  Act,  60 S t a t .  1049, 1052 

(1946). Defendant ' s  response t o  p l a i n t i f f ' s  Exception No. 4 was t h a t  

de fendan t  had f u l l y  accounted f o r  t h e  proceeds of t h e  Agreement of 

December 31, 1892, s u p r a ,  and defendant  a f f i r m a t i v e l y  asserted t h a t  the 

d i s b u r s e p e n t  of p l a i n t i f f ' s  funds  i n  p e r  c a p i t a  payments had been f u l l y  

a u t h o r i z e d  by t h e  Act of March 2, 1907, 34 S t a t .  1221. 

Subsequent ly ,  a compromise s e t t l e m e n t  was reached under Docket 332-B, 

by t h e  terms of which,  however, c e r t a i n  c la ims were e x p r e s s l y  resenred  

from s e t t l e m e n t .  On September 8, 1972 ,  the  Commission e n t e r e d  f i n d i n g s  

of f a c t  and an accompanying o r d e r  approving t h e  compromise s e t t l e m e n t  and 

g r a n t i n g  t h e  j o i n t  motion f o r  e n t r y  of f i n a l  judgment, subject t o  t h e  

terms and c o n d i t i o n s  s e t  f o r t h  i n  t h e  p a r t i e s '  s t i p u l a t i o n  f o r  e n t r y  of 

f h a 1  judgment. See 2 8  Ind.  C1. Corn. 367. The Commission d i r e c t e d  t h a t  

t h e  c la ims  which, pursuan t  t o  the terms of t h e  s t i p u l a t i o n ,  were r e s e r v e d  

from s e t t l e m e n t ,  i. e .  , t h e  c la ims  f o r  an  account ing  f o r  t h e  pe r iod  from 

J u l y  1, 1951, t o  da t e ,  and t h e  claims a r i s i n g  from t h e  Agreement of 

December 31, 1892, s u p r a ,  be  cont inued b e f o r e  t h e  Commission under a new 

docket number. 

On October  18, 1972 ,  t h e  p l a i n t i f f ,  pursuan t  t o  the Commission's 

d i r e c t i o n ,  filed a motion under Docket 332-B t o  s e v e r  t h o s e  claims which 

had been r e s e r v e d  from s e t t l e m e n t  under t h a t  docket  and to permit  t h e  

f i l i n g  of an  amended p e t i t i o n  (which accompanied t h e  motion) t o  be ass igned 

Docket No. 332-D. This n o t i o n  was gran ted  on Novenber 9 ,  1972. - See 

29 Ind .  C1. Corn. 143. 
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Paragraph 7 of the amended p e t i t i o n  f i l e d  under Docket 332-D (332-D 

pe t i t i on ) rea l l eged  t h a t  t h e  defendant,  a t  a l l  t imes  a a t e r i a l  t o  the  

pleaded claims, was t h e  guardian and t r u s t e e  of t h e  property and a f f a i r s  

of the p l a i n t i f f  and was sub jec t  to the ob l iga t ions  t o  t h e  p l a i n t i f f  

4mpoeed by t h a t  a t a tus .  Paragraph 7 continued as follows: 

Spec i f i ca l ly  included among the prope r t i e s  
managed by defendant- t rustee on behalf of p l a i n t i f f  
were c e r t a i n  of p l a i n t i f f ' s  reserva t ion  lands. Under 
t h e  Agreement of December 31, 1892, 28 S t a t .  314, 
defendant s o l d  p l a i n t i f f ' s  r e se rva t ion  lande to  
itself o r  o the r s ,  purchaeing approximately 167,000 
acre8 f o r  $600,000. P l a i n t i f f  is informed, be l ieves  
and a l l e g e s  t h a t  defendant,  i n  breach of i ts  f iduc ia ry  
duty purchased these  lands f o r  less than t h e i r  f a i r  
avlrket value. Thus, t h e  defendant-trustqe was deal ing  
i n  its ward's proper t ies  f o r  its own b e n e f i t  o r  for 
t h e  b e n e f i t  of o the r s ,  i n  breach of i ts  f iduc ia ry  
duty. Defendant has not accounted f u l l y  f o r  t h e  
proceeds of t h i s  t r ansac t ton  i n  i ts  repor t  of 
August 25, 1965, o r  elsewhere. 

Paragraph 8 of t h e  332-D p e t i t i o n  was captioned "Completion of 

General Accounting." lhis paragraph quoted extens ive ly  from Paragraph 7 

of t h e  amended p e t i t i o n  filed under Docket 332-B on February 13, 1958 

(334-8 pat  i t i o n ) ,  which had been captioned "General ~ c c o u n t i n c  wherein 

p l a i n t i f f  had r e c i t e d  s e v e r a l  a l l ega t ions  r e l a t i n g  t o  defendant 'a ac t ions  

as t r u e t e e  of t h e  manses and proper t ies  of defendant. Said paragraph 8 

4180 quoted verbatim t h e  language of Paragraph 8 of t h e  332-8 p e t i t i o n  

which contained a l ~ e g a t i o n s  t h a t  defendant (1) co l l ec t ed  or should have 

col lec ted  c e r t a i n  monies f o r  o r  oa behalf of t h e  p l a i n t i f f ,  (2) became 

l i a b l e  t o  pay monieo to, f o r ,  o r  on behalf of t h e  p l a i n t i f f ,  and 
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( 3 )  unlawfu l ly  expended monies h e l d  by i t  f o r  o r  on beha l f  of  t h e  

p l a i n t i f f  f o r  which t h e  defendant  had f a i l e d  t o  account .  S a i d  

Paragraph 8 t h e n  cont inued as fo l lows :  

The defendant  con t inues  t o  t h i s  day i n  i ts  r o l e  
as t r u s t e e  and guardian of t h e  p r o p e r t i e s  and t h e  
monies of t h e  p l a i n t i f f ,  and cont inues  t o  r e t a i n  
e x c l u s i v e  p o s s e s s  i o n  and c o n t r o l  of a l l  r e c o r d s  per-  
t a i n i n g  t o  f i n a n c i a l  and o t h e r  p roper ty  on behalf  of 
p l a i n t i f f .  Hawever, d e f e n d a n t ' s  account ing  r e p o r t  
oi August 25, 1965 con ta ined  no in format ion  f o r  t h e  
p e r i o d  a f t e r  June 30, 1951 and defendant  h a s  f a i l e d  
t o  r e n d e r  a n  account ing  f o r  t h i s  pe r iod  a s  r e q u i r e d  
by d e c i s i o n  of t h i s  Commission and t h e  United S t a t e s  
Court  of Claims. 

The r e p o r t  does  show t h a t  t h e r e  a r e  ba lances  i n  
v a r i o u s  accounts  be long ing  t o  t h e  p l a i n t i f f  a s  of  
June 30, 1951. The p l a i n t i f f  has  n o t  been a b l e  t o  
de te rmine  t h e  manner i n  which t h e  def endan t - t rus  t e e  
has  handled i ts  p r o p e r t i e s  and monies f o r  t h e  p e r i o d  
a f t e r  1951 because  of t h e  t o t a l  omission from its 
account ing  r e p o r t  of t h e s e  m a t t e r s .  P l a i n t i f f  
believes t h a t  t h e  defendant  has  f a i l e d  t o  e x e r c i s e  
i ts  f i d u c i a r y  r e s p o n s i b i l i t i e s  i n  t h e  p roper  manner, 
by improperly d i s b u r s i n g  p l a i n t i f f  's funds ,  by f a i l i n g  
t o  c r e d i t  p l a i n t i f f  w i t h  i n t e r e s t  on t h e s e  funds o r  t o  
pay proper  i n t e r e s t  on said funds,  by f a i l i n g  t o  
p roper ly  i n v e s t  such funds o r  by o therwise  mishandl ing 
t h e s e  funds  t o  t h e  d e t r i m e n t  of t h e  p l a i n t i f f .  

P l a i n t i f f ' s  p r a y e r  f o r  r e l i e f  a t  t h e  conc lus ion  of s a i d  amended 

p e t i t i o n  asked t h a t :  

. . . defendan t  be  r e q u i r e d  t o  make a  f u l l ,  j u s t  
and complete account ing  f o r  t h e  s a l e  o f  p l a i n t i f f ' s  
l a n d s  h a n d e d  by t h e  de fendan t  under t h e  Agreement of 
December %, 1892, s u p r a ,  o r  o the rwise ,  and a l l  proceeds  
d e r i v e d  therefrom; and f o r  a l l  p r o p e r t i e s  o r  funds  
rece ived  o r  r e c e i v a b l e  and expended f o r  and on beha l f  
of p l a i n t i f f ,  and f o r  all i n t e r e s t  pa id  o r  due t o  b e  
p a i d  on any and a l l  funds  of p l a i n t i f f  f o r  t h e  p e r i o d  
a f t e r  June  30, 1951,. . . . 

The defendan t  f i l e d  answer t o  p l a i n t i f f ' s  332-D p e t i t i o n  on 

January 8. 1973. a f ( f i rmat ive ly  a l l e g i n g  t h a t  t h e  p l a i n t i f f ' s  
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claim a r i s i n g  from t h e  s a l e  of its reserva t ion  lands pursuant t o  the  

Agreement of December 31, 1892, supra, was not a proper accounting claim 

but  w a s ,  ins tead ,  a claim for t he  payment of unconscionable considerat ion 

f o r  p l a i n t i f f ' s  lands, which claim had not  been asserted i n  the  o r i g i n a l  

p e t i t i o n  f i l e d  under Docket 332 on August 10, 1951, and was therefore 

barred rnder s e c t i o n  1 2  of the  Indian Claims Commission Act, supra. 

Defendant a l s o  denied t h a t  it had not  f u l l y  accounted f o r  any proceeds 

of t h e  Agreement of December 31, 1892, supra. Defendant f u r t h e r  affirm- 

atively alleged t h a t  i t  was under no duty t o  account beyond June 30, 1951, 

since t h e  Commission has no j u r i s d i c t i o n  of c l a i m  accruing a f t e r  

August 13, 1946. 

On Apr i l  1 2 ,  1973, the p l a i n t i f f  filed a motion fo r  a supplemental 

accounting. P l a i n t i f f  requested that defendant be ordered t o  f i l e  what 

amounts t o  a genera l  accounting for t h e  period beginning July  1, 1951, 

and, in addi t ion ,  t o  provide a f u l l  and complete supplemental accounting 

for defendant 's d i s p o s i t i o n  of p l a i n t i f f ' s  lands pursuant t o  t h e  1892 

Agreement and f o r  t he  proceeds of sa id  Agreement. 

On June 7 ,  1973, the  defendant f i l e d  a response t o  p l a i n t i f f ' s  motion 

for a supplemental accounting and joined t o  sa id  response a motion t o  d i s m i s s  

for lack of Commission j u r i s d i c t i o n  p l a i n t i f f ' s  claim f o r  an accounting 

subsequent t o  June 30, 1951, and p l a i n t i f f ' s  claim for an accounting f o r  

the d i spos i t i on  of its lands (but not  f o r  the proceeds of such d i ~ p o s i t i o n )  

under the 1892 Agreement. The grounds upon which defendant based s a i d  

motion were those  same grounds previously r a i sed  under Docket 332-B i n  

defendant ' s response t o  p l a i n t  i f f  ' s exceptions and i n  defendant ' a an-ded 
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answer under Docket 3 3 2 4 ,  both of which are described in detail, supra. 

June 8 ,  1973, the  d e f e n d a n t  filed a motion to strike certain allegedly 

objectionable statements contained in plaintiff's motion for supplemental 

accounting. On .July 5, 1973, the plaintiff responded to both of defendant's 

motions and also replied to  defendant's response to plaintiff's motion for 

supplemenesl accounting. On September 6, 1973, defendant filed i t s  reply 

to p l a i n t i f f ' s  response t o  the motion to dismiss wherein defendant asserted, 

inter a l i a ,  that plaintiff had not shown that defendant's accounting for the 

proceeds of the 1892 Agreement was inadequate. On plaintiff's motion, in 

which defendant concurred, oral argumcnt on defendant's motion to dismiss 

for lack of jurisdiction was held on October 4, 1973. Subsequently, on 

August 13, 1975, plaintiff filed a memorandum supplementing its response 

t o  defendant's motion to dismiss for lack of jurisdiction. 

The Commission now must rule o n  plaintiff's motion of A p r i l  12, 1973, 

fm a supplemental accounting and defendant's motion of June 7, 1973, to 

dismiss certain of p l a i n t  i f f  ':; claims lor l a c k  of jurisdiction. These 

two motions raise  threshold  questions relating to this Commission's 

jurisdiction to adjudicate these claims. Such suggestions of lack of 

suhjt.ct matter jurisdictiot~ m i t v  be raised at any time. Set Rule 11 ( h j ,  

Commission's General Rules of Procedure, 25 CFR 5 501.11(h). We are not, 

as  p l a i n t i f f  h a s  suggested, d ~ * ; ~ l i n g  here with factual issues in a summary 

judgment context. The issues raised by these motions are resolvable as 

matters of law. Since t h e  differences underlying defendant's motion of 

h n e  8, 1973, to strike have been subsequentlv resolved between the parties, 
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t he  i s s u e s  r a i s e d  i n  t h a t  motion have become moot and we need not a c t  

upon t h a t  motion now. We w i l l  now proceed t o  d i s c u s s  s epa ra t e ly  each 

of t h e  i s s u e s  w e  must decide.  

PLAINTIFF'S CLAIM FOR A POST-1951 ACCOUNTING 

Upon reading P l a i n t i f f ' s  Exception No. 1, f i l e d  under Docket 332-B 

on February 18, 1972,  and both Paragraph 8 of P l a i n t i f f ' s  Amended P e t i t i o n  

f i l e d  under Docket 332-D on October 18, 1972, and the  prayer  f o r  r e l i e f  

forming a p a r t  of t h a t  amended p e t i t i o n ,  t h e r e  is no doubt t h a t  what 

p l a i n t i f f  seeks  from t i l l -*  defendant is ,i genera l  acc  dllltting f o r  t he  period 

July 1, 1951, t o  da t e .  However, t h e  Commission has  no j u r i s d i c t i o n  t o  order  

the defendant t o  make a genera l  account ing f o r  t he  period beyond August 13,  

1946. We s e t  f o r t h  f u l l y  our r a t i o n a l e  f o r  t h i s  pos i t i on  i n  the  case  of 

Blackfeet and Gros Ventre Tr ibes  v. United S t a t e s ,  Docket 2 7 9 4 ,  et  a l - ,  

32 Ind. C 1 .  Corn. 65, 71-76 (1973). I n  t he  more recent  case  of Northern 

Paiute  Nation v. United S t a t e s ,  Docket 87-A, 34 Ind. C1. C0m.m. 414, 417 

(1974), our  pos i t i on  was summarized as follows: 

In  Blackfee t ,  supra ,  a t  75-76, w e  held t h a t  w e  
have no j u r i s d i c t i o n  t o  o rde r  defendant t o  simply extend 
i ts  genera l  accounting. Our j u r i s d i c t i o n  t o  order  a post- 
1946 account ing depends upon f ind ing  a course of wrongful 
a c t i o n  which was ongoing a t  t h e  August 13,  1946, cu tof f  
da t e .  P l a i n t i f f ' s  reques t  f o r  a post-1946 accounting w i l l  
be denied without  p re jud ice  t o  p l a i n t i f f ' s  r i g h t s  t o  make a 
f u r t h e r  reques t  f o r  an account ing beyond August 13 ,  1946, 
upon showing a s p e c i f i c  wrongdoing which occurred before  
t h a t  d a t e  and can reasonably-be expected t o  have continued 
t h e r e a f t e r  . Confederated ~ r i b e s  of t he  Goshute Reservation 
v. United S t a t e s ,  Docket 326-B, 33 Ind. C1.  Comm. 130, 132 
(1974). 

It is t r u e  ( a s  p l a i n t i f f  has a s s e r t e d )  t h a t  t h e  Commission had, i n  t h e  

case of Mescalero Apache Tr ibe  v. United S t a t e s ,  Docket 22-G, 23 Ind. Clm 

181 (1970), ordered accounts  c a r r i e d  down t o  d a t e  without r equ i r ing  
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the p l a i n t i f f s  t o  specf fy in advance the  wrongful handl ing of t h e i r  funds 

which they claimed would justify the  extension of the account ing period* 

Ilowever, the C m i s s i o n  h p l i e d l y  overruled t he  ~ e s c a l e r o  case i n  t h e  Blackfeet 

case which was decided after completion of  the  f i l i n g s  on the motions 

he re  under cons idera t ion .  See Blackfeet ,  supra ,  32 Ind. C1. Ccmx.~. a t  73. 

Thus, adhering t o  t h e  p o s i t i o n  s o  e luc ida t ed  i n  t he  Blackfeet  case, 

supra, WQ !;old t h a t  p l a i n t i f f ' s  motion f o r  a supplemental account ing 

must be denied to  t h e  ex ten t  t h a t  i t :  seeks an extension of  a genera l  

account ing f o r  t he  per iod beyond June 30, 1951. There remains, however, 

the ques t ion  of  whether i n d i v i d u a l  accounts may be supplemented and, i f  SO, 

under what circuz~st.mccs. 

The genera l  r u l c  wc have a p p l i e d  is t h a t  t h e  Commission possesses  

a n c i l l a r y  j u r i s d i c t i o n  t o  o r d c ~ r  ind iv idua l  accounts supplemented beyond 

August 13, 1946, where the  p l a i n t i f f  mnkcs a showing of speci f ic  wrong- 

doing which occurred bcforv t l m t  d a t e  ant1 such  wrongdoing can reasonably 

bc  expected t o  have con t inued  t h c r ~ b a f t c r .  See Northern Pa iu t e ,  supra ,  a t  

132. We have applicd this ru lc  to the ordinary s i t u a t i o n  of our  account ing 

cases wherc tht. , # l a i n t i f f  has sought to o b t a i n  e i the r  by motion or  by 

way of exception an up-to-ciati. accounting i n  a pending cla im f o r  a genera l  

acrcwnting. Ncrt-, however, thc claim f o r  a general  account ing fo r  the 

period t h r ~ i l g h  June 30, 1951, 113s hccn rc5;;~)lved by t h e  e n t r y  of f i n a l  

judgment pursuant to t he  comp--- : i sc  s e t t l e m e n t  under Docket 332-B, 

2 3  ind. CL. Ccm. 367. 335, supra .  
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In  these circumstances we must devote same a t t en t ion  t o  the question 

of whether the f i n a l  judgment entered under Docket 332-B pursuant t o  the 

compromise set t lement of the  general accounting claim through June 30, 1951, 

w i l l  operate t o  estop the p l a i n t i f f  now under t h i s  docket frun having the 

opportunity t o  show t h a t  there were continuing wrongs which had begun 

before A c p 3 t  13, 1946, and which continued ( in  t h i s  pa r t i cu la r  case) u n t i l  

a f t e r  June 30, 1951. This question was f i r s t  ra ised  a t  the  settlement 

hearing held under Docker 332-Be See Transcript of Hearing of September 7,  

1972, Docket 332-B, a t  9-10. ~ e f e n d a n t ' s  counsel a l ~ o  obliquely referred 

t o  this question a t  the  October 4, 1973, o r a l  argument on the  motions 

current ly  pending under t h i s  docket. See Transcript of Hearing of October 

4 ,  1973, Docket 332-D, a t  43. Since the question has been epec i f i ca l ly  

raised we must devote some separa te  a t t en t ion  t o  its resolution. 

The c r i t e r i o n  r e l a t i n g  t o  applicat ion of the r u l e  of c o l l a t e r a l  estoppel 

has been c l a s s i c a l l y  s t a t e d  as follaws: 

. the  inquiry must always be a s  t o  the  point o r  
question ac tua l ly  l i t i g a t e d  and determined. Only upon 
such matters  is the  judgment conclusive i n  another 
act ion.  [Cromwell v. County of Sac, 94 U.S. 351, 353 (1876)J 

In the case of consent judgments o r  judgments entered pursuant t o  s e t t l e -  

ment, however, it iq frequently the  case tha t  questions a re  not l i t i g a t e d  nor 

deteminat ions  made. In the federal  courts  the ru le  has been enunciated 
c 

that a judgment entered pursuant t o  settlement which is unaccmpanied by 

findings of fact or  law does not bind the  pa r t i e s  on any issue  which m i g h t  

a r i s e  i n  connection with another cause of act ion.  Lawler v, ~ a t i o n a l  Screen 

Sewice Corp., 349 U.S. 322 (1955); United S ta tes  v. In ternat ional  Building 

a*, 345 U.S. 502 (1953). 
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the  en t ry  of such judgments. 

... I n  order  t o  apply c o l l a t e r a l  estoppel  i n  these  
s i t u a t i o n s ,  i t  is log ica l ly  necessary, then, t h a t  
some s u b s t i t u t e  f o r  l i t i g a t i o n  and j u d i c i a l  determination 
be accepted. As a general proposi t ion the only accept- 
ab le  substitute is the parties' in ten t ion;  and t h i s  
i n t en t ion  must be more than the in t en t ion  t o  conclude 
the i s sue  f o r  purposes of the s u i t  which ends i n  a de fau l t  
judgment, consent judgment  or judgment on s t i p u l a t i o n .  
Normally the re  must, i n  a d d i t i o n  t o  the i n t e n t  t o  con- 
clude issues for  the  case a t  bar ,  be an i n t e n t  t o  conclude 
the  i s sue  or  issues f o r  other situari .ons. [ l  B ~ o o r e ' s  Federal 
P rac t i ce  SO.444[1] . ] 

See Armstrong v. United S ta t e s  1.55 C t .  C1. 177.(1961). - -* 

If we apply these p r inc ip l e s  t o  ~ 1 1 ~ .  case at bar ,  w e  note t h a t  i n  t h e  

f indings of f a c t  entered i n  connectLon with the compromise se t t lement  under 

Docket 332-8 no spec i f i c  f ind ings  of f a c t  (o r  of l a w )  were entered which 

in t e rp re t ed  t h e  s t a t u s  of any i nd iv idua l  accounts up t o  June 30, 1951. 

Furthermore, the s t i p u l a t i o n  entered into by the  p a r t i e s  i n  connection 

with the compromise s e t t l m e n t  expressly reserved c e r t a i n  i ssues  from 

set t lement  as follows: 

S p e c i f i c a l l y  t h i s  sctt l .cment s h a l l  not a f f e c t  
i n  any way the followii~g cl d i m s  i n  Docket 332-B o r  
any procedural o r  subs t m t  i v e  defenses the  defendant 
may have there to :  

A. Any c l a h s  p e t i t i o n e r  may have or assert for 
an accounting fo r  the pt.1-iod ccmancncing Ju ly  1, 1951; and 

Be any c l a i m  p e t i t i o n e r  may have o r  a s s e r t  a r i s i n g  
from the  s a l e  of i t s  reserva t ion  lands  pursuant t o  the  
Agreement of Decembcr 31, 1892, 28 S t a t .  314. 

It l o g i c a l l y  follows, then,tftat p l a i n t i f f  fe not precluded under t h i s  

Docket 332-D from showing t h a t  wrongs which existed p r i o r  t o  August 1, 1946, 
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continued without in ter rupt ion u n t i l  beyond June 30, 1951, despi te  the 

f a c t  t h a t  a f i n a l  award has been made i n  Docket 332-B s e t t l i n g  p l a i n t i f f ' s  

general accounting claim through June 30, 1951. 

Defendant has argued t h a t  the  p l a i n t i f f ' s  continued f a i l u r e  t o  show 

with respect  t o  pa r t i cu la r  accounts s p e c i f i c  wrongdoing which commenced 

p r io r  t o  August 13, 1946, and continued without in ter rupt ion u n t i l  a f t e r  

June 30, 195i, means t h a t  p l a i n t i f f  is unable t o  make such a showing. 

Defendant therefore argues fo r  dismissal of the  claims on t h i s  baais.  

P l a i n t i f f  has responded by arguing tha t  it cannot make such a showing unless 

defendant f i r s t  supplements the  information i t  has already supplied with 

respect t o  post-1951 accounts, 

P l a i n t i f f ' s  pos i t ion  on t h i s  point is  erroneous. In order t o  secure 

a supplemental accounting f o r  the  post-1951 period, p l a i n t i f f  is f i r s t  

required t o  show s p e c i f i c  wrongdoing which occurred before August 13, 1946. 

Having shown such s p e c i f i c  wrongdoing, p l a i n t i f f  must then show tha t  such 

spec i f i c  wrongdoing can be reasonably expected t o  have continued ( i n  t h i s  

par t icular  case, without in ter rupt ion,  u n t i l  a f t e r  June 30, 1951). If  

these can be shown, the supplemental accounting of relevant  pa r t i cu la r  

accounts w i l l  then be ordered. 

A t  the hearing upon the compromise settlement under Docket 332-B, 

counsel f o r  p l a i n t i f f  described h i s  f ami l i a r i ty  with the s t a t u s  of p l a i n t i f f ' s  

accounts through June 30, 1951, i n  the  following terms: 

M r .  Iadarola: ,.. I do want t o  say t h a t  M r .  Schneck 
and I spent about a month behind closed doors t ry ing t o  
come t o  a settlement. -.. we did  hammer i t  out ,  and it was i n  the  i n t e r e s t s  
i n  [ s i c ]  our par t  and the  Government's part  t o  s e t t l e  
the case ... . 
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We took each account, each item, item by 
item, dollar by dollar,  and we went through 
them, and we hanmrred away, why t h i s  one should - 
be t r e a t e d  as mismanaged, and why t h i s  one was not ,  
80 this was really a very tiresome task, and i t  took 
a long t i m e  t o  p u t  these f igures  together.  

There were poin ts  we disagreed on, and on these  
we t r ied  t o  work out a compromise, and the re  were 
point6 tha t  M r .  Schneck convinced me we were wrong, 
and there were poin ts  wrb convinced him w e  were 
r i g h t ,  and he accepted i t ,  so I think we worked 
out a very, very good s e t  t l cment for both s i d e s  
in thia case. [Tr. at 47-48; emphasis added.]  

With such cxtensivc knowledge of tach and every account through June 

30, 1951, p l a i n t i f f  should be r e a d i l y  .qble  to show specific wrongdoing which 

began before  August 13, 1946, a n - !  I i t ! .  i l l  f a c t ,  cont inue without interrup- 

t i o n  u n t i l  June 30, 1951. lf' piaintiif is able to show such wrongdoing 

over t ha t  period, i t  should not be too d i f f i c u l t  f o r  the  plaintiff t o  

convince the Comission t h a t  thcse I T O I I ~ S  can reasonably be expected to 

have continued after  Junc 3 0 ,  l!lr; i . I ) ;  . i  in t i i f  has not, however, o f f e r ed  

such proof,  althou JI thc Cornnissio~~'~ p s i t i o n  on t h e  issue has been 

clear sZnce t h e  black fee^ d(v i s" . e : l .  sly=, i n  October, 1973. Under these 

circumstances, we considcr i t  a ~ p r ~ p r i a ; e  t o  order  the  p l a i n t i f f  t o  show 

cause why the  claim hereunder f ~ r  - 3  post-1951 accounting should not  be 

dismissed.  We w i  11 so ordcr i n  cc)nj~~o;*t  ion with t h i s  d e c i s i o n .  

PLAINTIFF'S CIA'I'PI W R  Ah .lCCOUNrING FOR THE 
DISPOSITION DY DEFENLNUYI' OF I'LAINTIFF' S LANDS 
PURSUANT TO THE AGI;F'I:FIEhT Or I~ECEMl3ER 31, 1892, 

?8 STAT. ,14. --- -- ..- -.---- 

Defendant has consistently ar,q:ed i n  objecting t o  p l a i n t i f f ' s  request 

for a supplemental clccountir~g and i n  moving for d i smissa l  of t h i s  claim 

tha t  t he  above-captioned claim is not n proper accounting claim but is 
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a c t u a l l y  a d i s g u i s e d  c l a i m  f o r  unconscionable  c o n s i d e r a t i o n  a r i s i n g  

o u t  o f  de fendan t ' s  purchase ,  pursuan t  t o  t h e  above-captioned agreement,  

o f  a l l  t h e  u n a l l o t t e d  l a n d s  w i t h i n  t h e  l i m i t s  of  t h e  Yankton Reservat ion.  

Defendant h a s  f u r t h e r  argued t h a t  p l a i n t i f f ' s  unconscionable c o n s i d e r a t i o n  

c l a i m  was n o t  t imely  pleaded and t h a t  p l a i n t i f f ' s  a t t empt  t o  have t h e  

c la im t r e a t e d  as p a r t  o f  t h e  p l a i n t i f f ' s  c l a i m  f o r  a g e n e r a l  account ing 

c o n s t i t u t e s  a n  a t t e m p t  t o  circumvent t h e  f ive -year  l i m i t a t i o n  on t h e  

f i l i n g  of  c la ims  b e f o r e  t h e  Commission, a s  provided i n  s e c t i o n  12  of  the  

Ind ian  Claims Commission Act,  60 S t a t .  1049, 1052 ""66). 

P l a i n t i f f  a r g u e :  list t h e  ori,,.,,, p e t i t i o n  1 i l ed  under  Docket 332 

included a c l a i m  f o r  g e n e r a l  account ing  f o r  money and p r o p e r t y ,  that an 

account ing f o r  p r o p e r t y  is a t r a d i t i o n a l  a s p e c t  o f  an account ing  claim, 

t h a t  t h e  above-captioned c la im f i t s  w i t h i n  t h e  framework of the g e n e r a l  

account ing f o r  money and p r o p e r t y  o r i g i n a l l y  pleaded i n  t h e  p e t i t i o n  under 

Docket 332 and t h a t  t h e  defendant  was,  t h e r e f o r e ,  on n o t i c e  of s a i d  c la im 

yhen t h e  o r i g i n a l  p e t i t i o n  was filed. 

Subsequent t o  t h e  f i l i n g s  he reunder  i n  connect ion w i t h  t h e  motions 

we a r e  c o n s i d e r i n g ,  t h e  Commission decided a s i m i l a r  i s s u e  i n  t h e  c a s e  

of For t  Peck I n d i a n s  v. United S t a t e s ,  Docket 184, 34 Ind.  C1. Comm. 24 

(1974), a p p e a l  on t h i s  ground d i smissed  a s  premature,  App. No. 18-74 

( C t  . C l .  ,Oct. 31, 1975). I n  t h e  For t  Peck case ,  t h e  p l a i n t i f f  sought by 

except ion t o  a g e n e r a l  account ing ,  t o  recover  t h e  d i f f e r e n c e  between f a i r  

market v a l u e  and t h e  $1.25 p e r  a c r e  p r i c e  e s t a b l i s h e d  by Act of Congress 

for t h e  purchase  o f  6,736.71 a c r e s  of p l a i n t i f f ' s  r e s e r v a t f o n  l ands .  In 

a 1972 d e c i s i o n  t h e  CorPmtssion, a t  28 Ind. C1. Corn. 171, had held t h a t  t h i s  

claim cou ld  n o t  be p rosecu ted  because under t h e  p l a i n t i f f ' s  account ing  
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and the agreement upon which that act was in part based. Since the 

defendant had paid the s t ipu la ted  $1.25 an acre, we concluded tha t  the  

p l a i n t i f f  could not obtain r e l i e f .  

t h i s  i ssue)  reversed its p r i o r  decision and permit ted t he  prosecution of 

the claim as a par t  of the general acccmnting. The opinion noted that 

under a p r io r  agreement r a t i f i c d  by Congress, the Government had "..a 

s e t  aside the Fort  Peck Kcservotion as  .I perrr~anent home f o r  the p l a i n t i f f s ,  

thus assuming a f iduciary duty t o  p r o t e c t  the in tegr i ty  of the reservation." 

34 Ind. C1. Comm. a t  48. It was f u r t h e r  stated that :  

. . . Transactions b e ~ r w m  persons i n  f iduciary 
relations are presumptively invalid; equity casts upon 
t h e  party in  the pc: i i t i cw i.f super ior i ty  the burden 
of proving a f f  i m a t  i o u l y  i t s  cot~lpliance with equi t -  
able  requiremrmt~ an,: thereby overcoming the presumption .... Equity's tradi t ional  remedy was t o  decree res tora-  
t ion  i n  kind; bu t  i . r ;~t~r~~,  :is under the Indian Claims 
Comission A c t ,  i t  is  irq-ossible t o  r es to re  property 
disposed of i n  breach of trust, the beneficiary is 
e n t i t l e d  t o  personal j ~ l d g n e n t  for  complete indemnifi- 
cation and compensation .... In such case, of course, 
the  p l a i n t i f f  has the burden of proof of damages. [34 
Ind. C1. Comn. a t  49-50,] 

The Comnission went on t o  note that t h e  p l a i n t i f f ' s  allegations i n  

the or ig ina l  pe t i t ion  of the existence of a guardian-ward or trustee- 

beneficiary re la t ionship  and the arench of f i duc i a ry  obligat ions by the 

defendant i n  mismanaging the trust proper t ies  gave the defendant f a i r  

n o t i c e  of the l a t e r  claim particufnrizcd i n  the form of an exception. 

The Coranias ion' s opinion concluded t h a t  : 
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... t he  p l a i n t i f f ,  without amenbent  of its 
pleadings, may proceed t o  give evidence as t o  the  
f a i r  market value of t he  land a l i ena ted  from the  
r e se rva t ion  under t h e  1908 a c t ,  and argue e i t h e r  
o r  both equ i t ab le  and F i f t h  Amendment claims f o r  
any d i f f e rence  between such va lue  and the  p r i c e  
a c t u a l l y  paid. 134 Ind. C l .  Cannn. a t  60-61.1 

I n  t h e  case present ly  before us, t he  o r i g i n a l  p e t i t i o n  which was 

timely f i l e d  a s  Docket 332 contained a l l e g a t i o n s  s u f f i c i e n t  t o  support a 

claim f o r  zeneral accounting and prayed f o r  r e l i e f  i n  the  form of  a general 

accounting f o r  property and funds. As i n  the  For t  Peck case,  supra. the  

o r i g i n a l  p e t i t i o n  f i l e d  a s  Docket 332 contained a l l e g a t i o n s  which gave 

t he  defendant f a i r  n o t j w  of the  clajm I n t e r  f i r s t  r : . icularized i n  the  

p l a i n t i f f ' s  Exception 3(b) f i l e d  under Docket 332-B and subsequently again 

pa r t i cu la r i zed  i n  the  P e t i t i o n  f i l e d  under Docket 332-D. 
d 

In  paragraph 6 of the  o r i g i n a l  p e t i t i o n ,  p l a i n t i f f  a l leged  as followe: 

6. Defendant Owes Fiduciary Duty. A t  a l l  times 
ma te r i a l  here to ,  defendant was the  guardian and 
t r u s t e e  of the  proper ty  and a f f a i r s  of p e t i t i o n e r  
and a e  such was required t o  dea l  f a i r l y  and honor- 
ab ly  with i t  as t o  Its proper ty  and property r i g h t s .  
[emphasis added.] 

Paragraph 13  of sa id  p e t i t i o n  c i t e s  and quotes from the  Treaty of Apri l  1% 

1858, 11 S t a t .  743, which crea ted  the  Yankton Reservation. Paragraph 

1 In t h e  recent  case  of United S t a t e s  v. Laver Sioux Indian C o m u n i t ~ ,  
Appeal NO. 17-74 (Ct. C l . ,  .July 11, 1975), s l i p  op. a t  8-13, aff  'g, D o c k t  
No. 363, 22 Ind. C1.  Corn. 226 (1969), a p e t i t i o n  ". . . dra f t ed  i n  very 
broad terms.. ." and f i l e d  i n  1951 was permitted t o  be amended i n  1969- 
t o  allege s p e c i f i c a l l y  claims contained i n  ". . .embryonic.. . " form in the  
Original p e t i t i o n .  h e  cour t  t he re  held t h a t  the  language of the o r i g i n a l  
Pet i t ion,  although pr imar i ly  couched i n  terms of a claim f o r  a general  
account lng , was broad enough t o  encompass later par t i cu la r i zed  claim8 f o r  
the taking of lande and t h a t  t he  broad language of the  o r i g i n a l  p e t i t i o n  
gave fair and adequate notice t o  the government of the t r ansac t ions  and 
occurrencee that were l a t e r  more s p e c i f i c a l l y  claimed. The Lower S i ~ u x  
Case is, however, d i s t ingu i shab le  from the  Fort Peck case  and i ~ p p o s i t e  
*th respect  t o  t h e  i n s t a n t  case  because p l a i n t i f f 8  here,  a s  i n  the  For t  Peck 
C a 8 e ~  a s s e r t  t h e i r  claim as a n  exception t o  a general  accounting a d  not ,  

in the  Lower stour -8e, as a sepa ra t e  land c l a in .  See Lower Sioux, supra 
op. at  13. 
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19, e n t i t l e d  "~enera l  Accounting" is a s  fol lows:  

During t h e  e n t i r e  pe r iod  of d e a l i n g s  between 
p e t i t i o n e r  and defendant ,  t h e  books of account  
and a l l  o t h e r  r e c o r d s  p e r t a i n i n g  t o  a l l  moneys 
and f i n a n c i a l  t r a n s a c t i o n s  o f  and f o r  p e t i t i o n e r ,  
and p roper ty  and t r a n s a c t i o n s  t h e r e i n  o t h e r  than  
money, have been i n  t h e  e x c l u s i v e  possess ion  and 
c o n t r o l  of  de fendan t ,  i n c l u d i n g ,  bu t  no t  l i m i t e d  
to ,  t h e  fol lowing:  

(a) From time t o  t ime defendant h a s  been 
under a n  o b l i g a t i o n  t o  p e t i t i o n e r  under v a r i o u s  
t r e a t i e s ,  agreements and a c t s  of Congress t o  pay 
t o ,  o r  t o  expend f o r  t h e  b e n e f i t  o f ,  p e t i t i o n e r  
v a r i o u s  sums of  money. 

(b )  From time t o  t ime proceeds of p roper ty  
of  p e t i t i o n e r ,  o r  o f  r e n t s  o r  o t h e r  income there- 
from, have been payable t o  o r  c o l l e c t e d  by defendant 
and d e a l t  wi th  by i t  and disposed of by i t .  

(c)  A t  all times d u r i n g  i ts  d e a l i n g s  w i t h  
and s u p e r v i s i o n  of p e t i t i o n e r ,  defendant has been 
under a duty t o  pay i n t e r e s t  on funds o f  p e t i t i o n e r  
i n  accordance w i t h  a p p l i c a b l e  p r o v i s i o n s  of law. 

(d)  A t  a l l  t imes  d u r i n g  i ts  d e a l i n g s  w i t h  
p e t i t i o n e r ,  defendant  has been under a  duty  t o  pay 
t o ,  o r  f o r  t h e  account  o r  on behalf  o f ,  p e t i t i o n e r  
i n t e r e s t  on any and all sums o f  p e t i t i o n e r ' s  money 
i n  t h e  hands of defendant which i t  r e t a i n e d  f o r  i ts  

uses and purposes ,  whether by way o f  i n t e r e s t  
o r  p r i n c i p a l .  

(e) A t  a l l  t imes  d u r i n g  its d e a l i n g s  w i t h  
p e t i t i o n e r ,  defendant  has been under a duty ,  i n  
paying o u t  moneys belonging t o  p e t i t i o n e r  and 
h e l d  by I t  o r  i n v e s t e d  by i t ,  t o  pay any sum o r  
sums from t h e  l e a s t  p roduc t ive  funds o r  p roper ty  
o f  p e t i t i o n e r  b e f o r e  proceeding t o  pay money from 
funds o r  p roper ty  o f  g r e a t e r  p r o d u c t i v i t y .  

( f )  A t  a l l  t imes  dur ing  i ts d e a l i n g s  w i t h  p e t i t i o n e r ,  
defendant  h a s  been under a du ty  as guard ian  and trustee 
of  p e t i t i o n e r  and p e t i t i o n e r ' s  p roper ty  t o  i n v e s t  
funds of  p e t i t i o n e r  coming i n t o  i ts  hands promptly 
and p r o v i d e n t l y  and t o  r e i n v e s t  t h e  same, and any 
r e n t s ,  i s s u e s  o r  p r o f i t s  t h e r e o f .  

In paragraph 21, i t  is s t a t e d  t h a t :  

As a  r e s u l t ,  p e t i t i o n e r  h a s  been damaged 
by having been depr ived  o f  t h e  amount o f  money 
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o r  v a l u e  o f  o t h e r  p r o p e r t y ,  t o g e t h e r  w i t h  i n t e r e s t  
t h e r e o n ,  which may b e  shown t o  be  owing t o  p e t i t i o n e r  
upon a p r o p e r  accoun t ing  i n  accordance w i t h  t h e  
f i d u c i a r y  d u t i e s  and l i a b i l i t i e s  h e r e i n  set f o r t h .  

and, f i n a l l y ,  t h e  p r a y e r  for r e l i e f  sta tes  i n  p a r t :  

( 4 )  t h a t  defendant  be  r e q u i r e d  t o  make a f u l l ,  
j u s t  and complete accoun t ing  f o r  a l l  p r o p e r t y  
Or funds r e c e i v e d  o r  r e c e i v a b l e  and expended f o r  
and on b e h a l f  of p e t i t i o n e r ,  and f o r  a l l  i n t e r e s t  
p a i d  o r  due t o  b e  p a i d  on any and a l l  funds o f  
p e t i t i o n e r ,  and t h a t  judgment be  e n t e r e d  f o r  pe t -  
i t i o n e r  i n  t h e  amount shown t o  be  due under such 
a n  accoun t ing .  [Emphasis added. ] 

The Agreement 0 5  December 31, lQ('' 28 S t a t .  314 is n o t  mentioned 

i n  t h e  o r i g i n a l  p e t i t i o n  f i l e d  under Docket 332, a s  t h e  analogous  agree-  

ment was i n  t h e  F o r t  Peck case ,  supra .  However, t h e  1858 T r e a t y ,  s u p r a ,  

whereby t h e  Yankton Rese rva t ion  was c r e a t e d ,  was pleaded i n  t h e  o r i g i n a l  

p e t i t i o n  under Docket 332, and i t  is t h i s  T r e a t y  c r e a t i n g  t h e  r e s e r v a t i o n  

which, fo l lowing  t h e  Commission's r eason ing  i n  t h e  F ~ r t  Peck c a s e ,  imposed 

upon t h e  Government t h e  f i d u c i a r y  du ty  t o  p r o t e c t  t h e  i n t e g r i t y  of  t h e  

p l a i n t i f f ' s  p r o p e r t y ,  i . e . ,  t h e  r e s e r v a t i o n  l a n d s .  Furthermore,  

the 1892 Agreement makes e x p r e s s  r e f e r e n c e  t o  "... t h e  l a n d  set a p a r t  

and r e s e r v e d  t o  s a i d  t r i b e ,  by t h e  f i r s t  a r t i c l e  of t h e  t r e a t y  of A p r i l  

(19th) n i n e t e e n t h ,  e i g h t e e n  hundred and f i f t y - e i g h t  (1858) ." 
The a l l e g a t i o n s  con ta ined  i n  t h e  p l a i n t i f f ' s  o r i g i n a l  p e t i t i o n  under 

Docket 332 i n  connec t ion  w i t h  p l a i n t i f f ' s  c l a i m  t h e r e i n  f o r  a g e n e r a l  

accounting were so pleaded  t h a t  t h e  defendant  was put  on n o t i c e  t h a t  

p l a i n t i f f ' s  c l a i m  for a general a c c o u n t i n g  f o r  money and p r o p e r t y  might 

later b e  p a r t i c u l a r i z e d  t o  i n c l u d e  t h e  c l a i m  f o r  an  accoun t ing  f o r  

p l a i n t i f f ' s  l a n d s  a c q u i r e d  and  d i sposed  o f  by defendant  pursuan t  t o  t h e  
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Our c o n c l u s i o n s  w i t h  r e s p e c t  t o  t h e  motions pending b e f o r e  us, 

i n s o f a r  as they  relate t o  p l a i n t i f f ' s  c l a im f o r  accoun t ing  f o r  t h e  d i s p o s i t i o n  

of c o u r s e  from o u r  c o n c l u s i o n  exp la ined  above t h a t  s a i d  claim is p r o p e r l y  

a p a r t  of  p l a i n t i f f ' s  t imely-pleaded c l a i m  f o r  a  g e n e r a l  acco lmt ing .  

we w i l l ,  a c c o r d i n g l y ,  deny t h e  d e f e n d a n t ' s  motion t o  d i s m i s s  t h i s  claim. 

The p l a i n t i f f ,  w i thou t  amendment of i ts  p lead ings ,  may proceed t o  g i v e  

ev idence  a s  t o  t h e  f a i r  market v a l u e  o f  t h e  l a n d s  a l i e n a t e d  from the  

r e s e r v a t i o n  under t h e  1892 Agreement, and may a rgue  e i t h e r  o r  b o t h  

e q u i t a b l e  and F i f t h  Amendment c l a ims  f o r  any  d i f f e r e n c e  between such 
2 /  

v a l u e  and t h e  p r i c e  a c t u a l l y  pa id .  See Fort  Peck I n d i a n s  v. Uni ted  S t a t e s ,  

s u p r a ,  a t  60-61. In  such c i rcumstances ,  t h a t  p o r t i o n  o f  p l a i n t i f f ' s  motion 

of  A p r i l  12 ,  1973, which s e e k s  a  supplementa l  accoun t ing  f o r  t h e  d i s p o s i t i o n  

by t h e  United S t a t e s  of p l a i n t i f f ' s  l a n d s  pursuan t  t o  t h e  1892 Agreement 

w i l l  be denied.  

PLAINTIFF'S CLAIM FOR AN ACCOUNTING 
FOR THE PROCEEDS OF THE 1892 AGREEMENT 

P l a i n t i f f  has  a l s o  reques ted  a supplementa l  accoun t ing  w i t h  r e s p e c t  

t o  t h e  d e f e n d a n t ' s  hand l ing  of t h e  proceeds o f  t h e  s a l e  of p l a i n t i f f ' s  

u n a l l o t t e d  r e s e r v a t i o n  l a n d s  pursuant  t o  t h e  1892 Agreement, s t a t i n g  i ts  

p o s i t i o n  i n  t h e  fo l lowing  terms: 

. . .  
The 1892 Agreement imposed a  number o f  r e s t r i c t i o n s  

on t h e  d i s b u r s a l  o f  funds  rece ived  from t h e  Yankton 
l a n d  sale. B a s i c a l l y ,  i t  provided f o r  t h e  bulk of  
t h e s e  p roceeds  t o  b e  r e t a i n e d  i n  t r u s t  f o r  t h e  b e n e f i t  
o f  t h e  T r i b e  f o r  a  p e r i o d  of 25 y e a r s  a t  6% i n t e r e s t .  

- 
L/ We n o t e ,  however, t h a t  p l a i n t i f f  is no t  making a claim based upon a - 
F i f t h  Amendment t a k i n g .  See Supplemental  Memorandum t o  P l a i n t i f f ' s  Response 
t o  ~ e f e n d a n t ' s  Motion t o  D i s m i s s  f o r  Lack o f  J u r i s d i c t i o n ,  f i l e d  August 13,  
19 75. 
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The i n t e r e s t  was t o  be used f o r  educa t iona l  and 
o the r  s o c i a l  purposes on the  b a s i s  of matching 
funds from t h e  United S t a t e s ,  wi th  t h e  balance 
t o  be used f o r  per  c a p i t a  payments twice a year.  
The amount of p r i n c i p a l  which could be  used f o r  
per c a p i t a s  was l im i t ed  t o  $20,000 a year ,  i f  
needed. The defendant ' s  accounting r e p o r t  i n d i c a t e s  
t h a t  a l l  t he se  s t a t u t o r y  safeguards were f l a g r a n t l y  
disregarded and t h a t  t h e  Yankton Trus t  Fund was 
d i s s i p a t e d  long p r i o r  t o  t he  d a t e  on which t h e  
Trust w a s  t o  terminate.  V i r t u a l l y  a l l  funds 
acquired under t h e  Agreement were expended f o r  
p e r  c a p i t a s ,  which i n  many years  exceeded t h e  
$20,000 l i m i t a t i o n  on p r i n c i p a l  s e t  by t h e  
s t a t u t e .  There is nothing i n  defendant 's  r e p o r t  
t o  i n d i c a t e  t h a t  any matching funds were advanced 
f o r  educa t iona l  o r  c h a r i t a b l e  s e rv i ce s  i n  accord- 
ance with t h e  1892 Agreement. Rather, i t  appears  
t h a t  the defendant - t rus tee  avoided providing 
matching funds and paying i n t e r e s t  by d i sbu r s ing  
v i r t u a l l y  a l l  of t h e  proceeds of t h e  Yankton 
land s a l e  i n  per  c a p i t a  payments over a r e l a t i v e l y  
s h o r t  per iod.  The defendant should be requested 
t o  make a complete accounting f o r  t h e  proceeds of 
t he  1892 Agreement, inc lud ing  the  exact  na tu re  of 
a l l  expendi tures ,  t he  d a t e s ,  amounts and uses of 
any matching funds advanced by t h e  defendant i n  
accordance wi th  t h e  terms of t h e  Agreement and 
t h e  amount of a l l  p r i n c i p a l  and i n t e r e s t  l o s t  t o  
t h e  p l a i n t i f f  by reason of t he  defendant 's  f a i l u r e  
t o  comply with the s t a t u t o r y  l i m i t a t i o n s  on t h e  
d i s b u r s a l  of funds. [ P l a i n t i f f ' s  Memorandum i n  
Support of Motion f o r  Supplemental Accounting, 
Apr i l  12, 1973, a t  14-15. ] 

Defendant's pos i t i on  i n  response t o  t h i s  argument is  t h a t  p l a i n t i f f  

has f a i l e d  t o  make a showing t h a t  defendant 's  accounting of these  fund8 

is inadequate and t h a t  t h e  accounting r epo r t  shows t h a t  i t  d id  car ry  out 

the provis ions  of t he  1892 Agreement. I n  addi t ion ,  while  admi t t ing  t h a t  

during s e v e r a l  years  disbursements from the  Yankton Sioux l?und i n  t he  form 

of  per capita cash payments were in excess of the $20,000 m a x i m u m  pr0vid.d 

f o r  in Article I V  of t h e  1892 Agreement, t h e  defendant has 
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a f f i rma t ive ly  a s s e r t e d  that s a i d  excess disbursements of pla in t i f f  ' 8  

funds i n  per  capita payments were f u l l y  authorized by the A c t  of March 2, 

1907, 34 S t a t .  1221. 

Statement No. 35, Sec t ion  J (Volume 11, at 291) of defendant 's  

Accounting Report lists t h e  appropr ia t ion  of $500,000, which funds were 

set  up and carried on the  books of the Treasury under the heading "Yankton 

Sioux Fund." Disbursement Schedule No. 41, Sect ion J (Volume 11, a t  297)  

liets the total  of disbursements from s a i d  fund i n  p e r  capita cash payments 

during each f i e c a l  year between 1898 and 1925, and s h w s  t h a t  the  e n t i r e  

p r i n c i p a l  amount of $500,000 wae disbursed by t he  end of t h e  1925 f i s c a l  

year .  The r epo r t  further i nd i ca t e s  t h a t  per capita cash payments f o r  t h e  

f i aca l  years  1909, 1910, 1911, 1916, 1919, 1920 and 1922 were i n  excess  

of the  $20,000 l i m i t a t i o n  s t i p u l a t e d  i n  Article IV of t h e  1892 Agreement, 

and r e c i t e s  the A c t  of March 2,  1907, supra,  as au tho r i t y  f o r  such excess  

disbursements.  The r epo r t  does no t ,  however, expla in  o r  ca t ego r i ze  t h e  

disbursements from t h e  principal fund. 

Statement No. 36, Sect ion J (Volume 11, a t  292) and Statement No. 41, 

Sec t ion  K (Volume 11, a t  305) l i s t  the  t o t a l  c r e d i t s  and disbursements of 

i n t e r e s t  on the p r i n c i p a l  fund ca r r i ed  on t he  books of t he  Treasury under 

heading " I n t e r e s t  on Yankton Sioux Fund." Disbursement Schedule No. 42, 

Sec t ion  J (Volume 11, a t  298) lists disbursements from t h i s  fund t o t a l l i n g  

$537,616.91 i n  per  capita payments broken duwn f o r  each fiscal year between 

1895 and 1925 b u t  s a i d  schedule does not  expla in  or ca tegor ize  t h e  purposes 

for which the disbursements were made. Disbursement Schedule No. 46, 



37 Ind. C1. Corn. 64 

Sec t ion  K (Volume 11, a t  308) lists disbursements t o t a l l i n g  $3000 from 

t h i s  fund during t h e  f i s c a l  yea r s  1929 and 1930 and breaks s a i d  disburse- 

ments down by category of expenditure.  

Articles I V ,  V and VI of t h e  1892 Agreement read as fol laws:  

ARTICLE IV. 

The fund of f i v e  hundred thousand d o l l a r s  
($500,000) of t h e  p r i n c i p a l  sum, placed t o  the 
c r e d i t  of t h e  Yankton t r i b e  of Sioux India-, a s  
provided f o r  i n  A r t i c l e  111, s h a l l  be payable a t  
t he  p l ea su re  of t h e  United S t a t e s  a f t e r  twenty- 
f i v e  years ,  i n  lawful  money of t h e  United S t a t e s .  
But dur ing  t h e  trust pe r iod  of twenty-f i v e  yea r s ,  
if t h e  n e c e s s i t i e s  of t h e  Ind ians  s h a l l  r equ i r e  
i t ,  t he  United S t a t e s  may pay such p a r t  of t h e  
p r i n c i p a l  sum as the  Sec re t a ry  of t h e  I n t e r i o r  
may recommend, no t  exceeding $20,000 i n  any one 
year .  A t  t h e  payment of such sum i t  s h a l l  be 
deducted from the  p r i n c i p a l  sum i n  t h e  Treasury, 
and the United S t a t e s  s h a l l  t h e r e a f t e r  pay i n t e r e s t  
on the  remainder. 

ARTICLE V. 

SECTION 1. Out of t he  i n t e r e s t  due t o  t he  
Yankton t r i b e  of Sioux Ind ians  by t h e  s t i p u l e t i o n s  
of A r t i c l e  111, the United S t a t e s  may set a s i d e  
and use f o r  t h e  b e n e f i t  of t h e  t r i b e ,  i n  such 
manner a s  the Sec re t a ry  of t h e  I n t e r i o r  s h a l l  
determine, as follows: For t h e  ca re  and mainten- 
ance of such orphans, and aged, in f i rm,  o r  o ther  
h e l p l e s s  persons of t he  Yankton t r i b e  of Sioux 
Ind ians ,  as may be unable t o  t ake  c a r e  of them- 
se lves ;  f o r  schools  and educa t iona l  purposes f o r  
t h e  s a i d  t r i b e ;  and f o r  cou r t s  of j u s t i c e  and 
o the r  l o c a l  i n s t i t u t i o n s  f o r  t h e  b e n e f i t  of s a id  
t r i b e ,  such sum of money annual ly  as may be 
necessary f o r  t he se  purposes, with t h e  he lp  of 
Congress he re in  s t i p u l a t e d ,  which sum s h a l l  no t  
exceed s i x  thowand d o l l a r s  ($6,000) in any one 
year: Provided, That Congress s h a l l  appropr ia te ,  
f o r  t h e  same purposes,  and dur ing  t h e  same ti=, 
ou t  of any money no t  belonging t o  t h e  Yankton 
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I n d i a n s ,  a n  amount equal t o  o r  greater than t h e  
sum set a s i d e  from the i n t e r e s t  due t o  the I n d i a n s  
as above provided f o r .  

SECTION 2. When the Yankton t r i b e  of Sioux 
Ind iana  s h a l l  have rece ived  from t h e  United States 
a complete title to  t h e i r  a l l o t t e d  l ands ,  and shall 

, have  assumed a l l  t h e  d u t i e s  and r e s p o n s i b i l i t i w  of 
c i t i z e n s h i p ,  s o  t h a t  t h e  fund provided f o r  in 
s e c t i o n  1 of t h i s  a r t i c l e  is no longer  needed f o r  

. t h e  purposes t h e r e i n  named, any ba lance  on hand 
sha l l  be d i sposed  of f o r  t h e  b e n e f i t  of t h e  t r i b e  
as the  S e c r e t a r y  of t h e  I n t e r i o r  s h a l l  determine.  

ARTICLE VI* 

A f t e r  d i s p o s i n g  of t h e  s u n  provided f o r  i n  
A r t i c l e  V, t h e  remainder of t h e  i n t e r e s t  due on 
t h e  purchase money as  s t i p u l a t e d  i n  A r t i c l e  111 
s h a l l  b e  p a i d  t o  the Yankton t r i b e  of Sioux 
Ind ians  semiannual ly ,  one-half on the t h i r t i e t h  
day of June  and one-half on t h e  t h i r t y - f i r s t  day 
of December of each year, i n  l awfu l  money of t h e  
United States,  and d i v i d e d  among t h e m  per  c a p i t a .  
The f i r s t  i n t e r e s t  payment being made on June 30th ,  
1893, if this agreement sha l l  have been r a t i f i e d .  
(28 S t a t .  a t  315-26.) 

The Act of March 2 ,  1907, 34 S t a t .  1221, r eads ,  i n  p e r t i n e n t  p a r t ,  

as f ollowe: 

... That  the Secretary of t h e  I n t e r i o r  is 
hereby aut l ior ized,  i n  his d i s c r e t i o n ,  from time t o  
t ime,  t o  d e s i g n a t e  any indi.vj.dua1 Indian belonging 
t o  any tribe o r  t r i b e s  whom he may deem t o  be capab le  
of managing his or h e r  a f f a i r s ,  and h e  may cause  t o  
be  appor t ioned  and a l l o t t e d  t o  any such I n d i a n  h i s  
o r  h e r  p r o  r a t a  share of any t r i b a l  o r  t r u s t  funda 
on d e p o s i t  i n  t h e  Treasury of t h e  United States t o  
the  c r e d i t  of t h e  t r i b e  o r  t r i b e s  of which s a i d  
I n d i a n  is a member, and t h e  amount s o  appor t ioned 
and a l l o t t e d  shall be placed t o  the c r e d i t  of such 
Ind ian  upon t h e  books of t h e  Treasury,  and t h e  same 
shall thereupon b e  s u b j e c t  t o  t h e  order of such  
Indian: Provided, That  no apportionment or  a l l o t -  
ment shall be made t o  any Ind ian  until such  I n d i a n  
has f i r s t  made an a p p l i c a t i o n  t h e r e f o r :  Provided 
f u r t h e r ,  That the Secretaries of the  I n t e r i o r  and 
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of t h e  Treasury are hereby d i r ec t ed  t o  withhold 
from such apportionment and a l l o t n e n t  a s u f f i c i e n t  
sum of t h e  s a i d  Indian funds as may be necessary 
or required t o  pay aqy e x i s t i n g  c l a i m  agains t  
said Indians t h a t  may be pending f o r  se t t lement  
by j u d i c i a l  determination i n  the  Court of Claims 
o r  in t h e  Executive Departments of t h e  Government, 
a t  time of such apportionment and al lotment .  

SEC, 2, That t h e  Secretary of t h e  I n t e r i o r  
is hereby authorized t o  pay any Indian who is b l ind ,  
c r ippled ,  dec rep i t ,  o r  he lp l e s s  from old age, d isease ,  
o r  acc ident ,  h i s  o r  he r  share  o r  any por t ion  thereof ,  
of t h e  t r i b a l  t r u s t  funds in  t h e  hi ted S t a t e s  
Treasury belonging t o  t h e  t r i b e  of which such Indian 
i a  a member, and of any other  money which may here- 
a f t e r  be placed i n  t h e  Treasury f o r  t he  c r e d i t  of such 
t r i b e  and suscep t ib l e  of d iv i s ion  among i ts  members, 
under r u l e s ,  regula t ions ,  and condit ions as he may 
prescribe.  [34 S t a t .  1221-22 .] 

The f i r s t  i s s u e  t o  which we w i l l  address ourlselves is the aeeer t ion  

i n  defendant 's  accounting repor t  t h a t  t h e  Act of March 2, 1907, supra,  

25 U.S.C. O 119-20, had the  e f f e c t  of abrogat ing the $20,000 l i m i t a t i o n  

upon disbursements i n  any s i n g l e  f i s c a l  year ,  which l i m i t a t i o n  wse contained 

i n  Article I V  of t h e  1892 Agreement, supra. I f  t h e  subsequent act of 

Congress d i d  abrogate s a i d  l imi t a t iop ,  a s  defendant urges, then the per 

capi ta  disbursements during the  f i s c a l  years  1909, 1910, 1911, 1916, 1919, 

1920 and 1922, t o  t h e  ex ten t  such payments exceeded $20,00O,were Proper 

disbursements. On t he  o ther  hand, i f  t h e  1907 Act d i d  not  have the legal 

e f f e c t  of s o  abrogat ing s a i d  l imi t a t ion ,  s a i d  excess payments Were impr0p.r 

disbursements f o r  the  e f f e c t s  of which defendant w i l l  be  l i a b l e .  

The Act of March 2, 1907, aupra, was enacted f o r  the purpoee of 

extending t o  tribal funds held In t h e  Treasury the general theory of t h e  

eff icacy of al lotment  i n  s e v e r a l t y  of tribal asacts previo-ly applied t o  



t r i b a l  funds Congress possesses authori ty t o  d i r e c t  the  use of t r i b a l  

t r w t  funds f o r  any purpose i t  deem for the  b e s t  i n t e r e s t s  of the t r i b e  

even if such use might not b e  i n  accordance with the  provisions of p r i o r  

treaties, agreements o r  a c t s  of Congress. See Chippewa Indians v. United 

States, 307 U. S. 1 (1939); Choctaw Nation v. United S ta tes ,  91 C t .  C1. - 
320, 396 (1941), cer t .  denied 312 U. S .  695 (1941); Fort Peck Indians v. 

United S ta tes ,  132 C t .  C1. 373 (EM), aff  'g Docket 183, 3 Ind. C1. ( h m .  

78  (1954) 

The Act  of March 2, 1907, supra, represents an instance of t h e  exercise 

of Congress' power t o  administer t r i b a l  funds f o r  the benef i t  of its Indian 

wards as i t  deems benef ic ia l .  Th i s  s t a t u t e  a p p l i e d  t o  a l l  Indian t r u s t  

funds and mandated the implementation of Congress' decision t h a t  a l locat ion 

of tribal funds t o  individual  t r i b a l  members was the  course i t  devised t o  

f o l l o w .  See Cherokee Nation v. Hitchcock, 187 U. S. 294, 307-308 (1902). 

Thua we agree with defendant tha t  the effect of the  Act of March 2, 1907, 

supra, was t o  abrogate the $20,000 l imi ta t ion  on annual disbursements 

contained i n  A r t i c l e  IV of the 1892 Yankton Sioux Agreement; t h a t  such 

abrogation was within the  power of Congress, and that disbursements aub- 

aequent t o  the enactment of t h e  Act of March 2, 1907, supra, i n  excess of 
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$20,000 i n  any s i n g l e  fiscal year  d id  not  c o n s t i t u t e  mimanagement f o r  

which Oefendant must account. 

Both t h e  1892 Agreement and t h e  1907 Act, however, sub jec t  t he  

defendant tp seve ra l  r e s j r i c t i o n s  i n  t h e  handling of t h e  Yankton Sioux 

Fund. A r t i c l e  I V  of the 1892 Agreement provided f o r  diebureemento from 

p r inc ipa l  of the  Yankton Sioux Fund only where 'I. . . t h e  n e c e s s i t i e s  of 

the Indigns s h a l l  r eqq i re  it." (28 S t a t .  a t  315.) The 1907 Act placed 

d e f i n i t e  r e s t r i c t i o n s  upon t h e  disbursement of Indian trust funds t o  

indiv idual  t r i b a l  memberg. Sect ion 1 of the l a t t e r  a c t  provided t h a t  the  

Secretary of the I n t e r i o r  could from t i m e  t o  time i n  h i s  discretion 

designate ". . . any ind iv idua l  Indian . . , whom he  may deem t o  be capable 

of managing h i s  o r  her a f f a i r s , "  t o  r ece ive  h i e  o r  her pro rata ahare of 

trus t  funds of h i s  o r  her  t r i b e  on depos i t  i n  t h e  Treaslury, but  s a i d  

Indians had f irst  t o  make an app l i ca t ion  therefor .  Sect ion 2 of the  Act 

provided t h a t  c e r t a i n  s i c k  and handicapped Indians could be  pa id  t h e i r  pro 

rats shares,  o r  por t ions ,  thereof ,  of Indian t r u s t  funds under such ru l e s ,  

regulat ions and condit ions as t h e  Secre tary  of t h e  I n t e r i o r  might prescribe. 

Whether the  defendant complied with t h e s e r e s t r i c t i o n s  is t h e  subjec t  

of the  p l a i n t i f f ' s  claim f o r  accounting f o r  t h e  proceeds of t h e  1892 

Agreement which were placed i n  the  Yankton Sioux Fund and the defendant has 

the burden of making a proper accounting. Cf. Sioux Tribe V .  Unitad S t a t e s ,  

105 C t .  C1. 725, 802 (1946). 

The Comiss ion ' s  pos i t i on  wi th  reepect  t o  the  suppleaentat ion of 

exis t ing  accounts was s e t  f o r t h  i n  d e t a i l  i n  the Blackfeet cme.  supra,  

32 h d .  01. Comm. a t  84-86. The C o ~ i s s i o n  the re  he ld  t h a t  where defendant 's  
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case 8 new accounting for  diebureements w i l l  be required.  

We bel ieve  t h a t  with respec t  t o  t h e  Yanktun S i o w  F a d  t h e  situation 

with  which we  are presented here cons t i t u t e s  such an extreme case. 

Defendant's accounting f o r  t h e  proceeds of t h e  1892 Agreement which were 

placed i n  t r w r t  merely r e c i t e s  t h e  annual amounts disbursed i n  "per c a p i t a  

caah payments." Sse Disbursement Schedule No. 41, Defendant ' 8  Accounting 

Report, Vol. X I ,  a t  297. Under such circumstances, p l a i n t i f f  pursued t h e  

only opt ions ava i lab le ;  namely, i n  the  f i r s t  ins tance ,  t o  except genera l ly  

t o  t h e  defendant 's accounting f o r  t h e  proceeds of the 1892 Agreefloat ( a s  

p l a i n t i f f  did under Docket 332-B) and, l a t e r ,  t o  move f o r  a aupblemental 

accounting (as p l a i n t i f f  has done under Docket 332-D). 

A t  t h i s  junc ture  we can e i t h e r  permit t h e  accounting r epor t  t o  stand 

and l e t  defendant s a t i s f y  t h e  Commission as t o  t h e  l e g a l i t y  of each die-  

bureewnt,  o r  we can requi re  the defendant t o  f i l e  a supplemental accounting, 

including t h e  i temiza t ion  of disbursements. I f  t h e  former course were t o  

be followed t h e  t r ia l  would be extremely lengthy and defendant would be 

required,  should i t  choose t o  contes t  p l a i n t i f f ' s  general  exception, t o  

produce d e t a i l e d  records of disbursements t o  ahm compliance with its 

f iduc ia ry  d u t i e s .  I n  our opinion, t he  eama result can be reached by 
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order ing  t h e  defendant  t o  supplement i ts account ing w i th  the  added advantage 

t h a t  t h e  number of except ions  l e f t  t o  be t r i e d  should be s u b s t w t i a l l y  

reduced. 

Thus w e  w i l l  o rde r  t h a t  the defendant supplement i t s  account ing under 

t he  Yankton Sioux Fund t o  s e t  f o r t h  t h e  purposes f o r  which all disburee- 

ments were made and t h e  a u t h o r i t y  under which s a i d  disbursements were made 

during t h e  tb7enty-five year  per iod beginning on August 15, 1894, t h e  

effective d a t e  of the  Agreement, and ending August 14, 1919. Beyond t h a t  

d a t e  defendant ,  pursuant  t o  A r t i c l e  I V  of t h e  1892 Agreement, was free t o  

pay ou t  of s a i d  fund a t  i t s  pleasure .  Thus t h e  per  c a p i t a  payments made a f t e r  

August 14, 1919, were no t  i n  v i o l a t i o n  of defendant ' s  f i d u c i a r y  ob l i ga t i ons .  

With r e spec t  t o  defendant ' s  accounting f o r  t he  d i s p o s i t i o n  of t h e  

fund e n t i t l e d  " I n t e r e s t  on Yankton Sioux Fund," we be l i eve  t h g t  defendant 

has p roper ly  accounted and, consequently,  t h a t  no supplemental  accounting 

is necessary.  A r t i c l e  V, Sec t ion  1, and A r t i c l e  VI of t h e  1892 Agreement 

read i n  conjunct ion provide,  in ef fec t ,  t h a t  t h e  Secre ta ry  of t h e  I n t e r i o r  

had d i s c r e t i o n  t o  s e t  aside ou t  of i n t e r e s t  amounts no t  i n  excess  of $6000 

per year f o r  c e r t a i n  enumerated purposes,  and, i n  those  i n s t ances  where s a i d  

funds might be s o  s e t  aside, Congress became obl iga ted  t o  app rop r i a t e  an 

amount equal t o  o r  greater than t h e  amount s o  determined by t h e  Sec re t a ry  

of t h e  I n t e r i o r .  A l l  i n t e r e s t  no t  s o  s e t  a s i d e  a t  t h e  s e c r e t a r y ' s  

d i s c r e t i o n  was t o  be pa id  semi-annually t o  i n d i v i d u a l  Yankton Sioux Indians 

Per cap i t a .  Since disbursements under Article V,  Sec t i on  1 of the Agreemnt 

"ere d i s c r e t i o n a r y  and s i n c e  Congress was requi red  to app rop r i a t e  matching 

funds  only where t h e  Sec re t a ry  chose t o  d i sbu r se  funds pursuant  t o  said 
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proviaion of the Agreement, no liability arose when the Secretary chose 

not t o  dieburse funds under said provfsion. Disbursement Schedule NO. 42, 

Section J (Volume XI, at 298) shows that during each fiscal year betveen 

1895 and 1925 (except 1924 when the principal fund contained a balance of 

only $89.69) all interest was paid out in per capita installments. mi8 

diatributiorr of interest was proper based upon the provisions of the 1892 

Agreement enumerated above. Furthermore, with respect to disbursement of 

interest during the years 1929 and 1930 in the amounts and for the purposes 

enumerated in Disbursement Schedule No. 46, Section K (Volume 11, at 308) 

of defendant's report, exception rather than supplementation is the proper 

procedure. Blackfeet and Gros Ventre Tribes v. United States, supra, 

at 85. 

- 7'dh& 
e, Commissioner 

We concur: 
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Mykendall, Chairman, d issent ing  i n  part: 

In denyhg defendant's motion to dismisr p la int i f f ' .  c1.h for an 

accounting of defendant s diapoait ion of plaint  i f  f '  r land@ purrurnt 

to the Agreement of December 31, 1892, 28 Stat .  314, the majority of the 

Comnieston have r e l i e d  upon their holding in the case of Fort Peek Indim8 
T T- 

v. Unite4 States, Docket 184, 34 Ind. C1. C a m .  24 (1974), p v 8 d  on 

this ground dismissed as premature, App. No. 18-74 (Ct. Cl,, Ocr. 31, 

1975). 1 d i s s e n t e d  in  the Fort Peck case at 34 Iad. Cl. Corn. 67-76, 

where X s e t  out i n  d e t a i l  my reasons for so doing, I adhers to thwe 

view and believe they are applicable here. Accordingly, I would grmL 

defendant's motion to dism$es. 


