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BEFORE THE INDIAN CLAIMS COMMISSION 

THE WINNEBAGO TRIBE AND NATION OF 1 
INDIANS, THE WINNEBAGO TRIBE OF 
NEBRASKA AND FRANK BEAVER, MOSES ) 
WHITEBEAR, JOHN LITTLE WOLF, JAMES ) 
SMOKE, AND JOSHUA SANFORD, EX REL. ) 
WINNEBAGO TRIBE AND NATION AND 
THE WINNFSAGO INDIANS OF WISCONSIN, ) 
MINNESOTA, NEBRASKA AND THE ) 
WINNEBAGO TRIBE OF NEBRASKA, 1 

P l a i n t i f f s ,  

v. 
) 
) Docket Nos. 243, 244 and 245 

THE UNITED STATES OF AMERICA, 1 

Defendant. ) 
1 

Decided: November 19, 1975 

FINDINGS OF FACT AND ORDER ALLOWING ATTORNEYS' EXPENSES 

Having considered t h e  app l i ca t i on  f o r  reimbursement of a t t o rneys '  

expenses f i l e d  on May 20, 1974, by Rodney J. Edwards, a t t o rney  of record  

f o r  t he  p l a i n t i f f s  i n  theme dockets ,  and t h e  record i n  its e n t i r e t y ,  

t he  Commission f i n d s  ae follows: 

1. m. On September 3, 1970, t he  Commission entered a f i n a l  

judgment approving a proposed canpromise se t t l ement  i n  these dockets  

i n  favor  of p l a i n t i f f s  here in  i n  t h e  amount of $4,600,000 (23 Ind. C1.  

Coma 482). Funds t o  s a t i s f y  the judgment were appropriated by Publ ic  

Law 91-665, approved January 8 ,  1971 (84 S t a t .  1981). 

2. Apnlicat ion.  The a p p l i c a t i o n  f o r  reimbursement of a t t o rneys '  

expenaee f i l e d  on May 20, 1974, by Mr. Edwards, a t to rney  of record,  



r eques t s  allowance of  c e r t a i n  expenses,  as i nd i ca t ed  below, i n  t h e  t o t a l  
I/ 

amount of $43 ,765 .60  f o r  d i s t r i b u t i o n  by him t o  each of t h e  attorneys 

and t h e  e s t a t e s  of deceased a t t o r n e y s  e n t i t l e d  t o  p a r t i c i p a t e  i n  t h e  

reimbursement. In  t h i s  regard,  t h e  record i n d i c a t e s  t h a t  attorneys 

Austin La thers ,  Henry J. Grannis,  Denls McGinn, Clarence G. L indquis t ,  

Vern R. Edwards, and J a y  H. Hoag are deceased. 

The claimed expenses as s e t  f o r t h  i n  t h e  a p p l i c a t i o n  a r e  aa follows: 

............... A. Compensation And Expenses Of Experts  $22,929.87 

B. Duplicat ion And P r i n t i n g  O f  Documents, 
B r i e f s  And Exhib i t s .  ............................. 4,471.09 

C. T ransc r ip t s ,  F i l i n g  Fees, Meeting Expenses 
And Balance Of Approved Claim. . . . . . . . . . . . . . . . , . . . .  1,681.86 

D. Research, Stenographic ,  Typing And 
C l e r i c a l  Serv ices . . . . . . . . .  .......=............... 1,604.92 

E. Long Distance Telephone, Telegraph And 
B d k  Postage ................................. 664.84 

F. Travel  And Related Expenses O f  Attorneys ........... 12,413.02 

TOTAL OF EXPENSES: $43,765.60 

By l e t t e r  da ted  October 24, 1975, t h e  a t t o r n e y  of record he re in  with- 

drew c e r t a i n  items of expense t o t a l l i n g  $884.94. The withdrawn item8 are 

as  fol lows:  

(1) Dupl icat ion Expenses: $ 29.00 
(2) Stenographic-Cler ical  Expenses: 77.58 
(3) Trave l  Expenses ( M r .  Edwards) : 160.85 
( 4 )  Trave l  Expenses ( M r .  Hoag): 491.20 
(5) Trave l  Expenses ( M r .  Lind) : .81 
(6) Trave l  Expenses ( M r .  L indquis t )  : 125.50 

To ta l  

11 Amount s t a t e d  i n  t h e  a p p l i c a t i o n  is $43,767.60. E r r o r s  i n  add i t i on  - 
account f o r  t h e  d i f f e r ence .  



37 Ind. C1. Carm. 96 98 

Accordingly, t h e  a p p l i c a t i o n  for reimbursement o f  a t t o r n e y s '  expenses 

f i l e d  he re in  is i n  t h e  t o t a l  amount of $42,880.66 a f t e r  deduct ing t h e  

foregoing withdrawn items. 

3. Attorneys '  Cont rac t s .  

( a )  These c la ims were prosecuted under s e v e r a l  c o n t r a c t s *  

Contract  No. I-1-ind. 42482, dated October 28 ,  1950, w a s  executed 

j o i n t l y  by t h e  r e p r e s e n t a t i v e s  of  t h e  Winnebago Ind ians  of  Wisconsin 

and t h e  Winnebago Tr ibe  o f  Nebraska and between them and Attorneys 

Vern R. Edwards, Rodney J. Edwards, G. Arthur  Johnson, Aust in  La thers ,  

Clarence C. Lindquis t ,  and Jay H. Hoag. The con t r ac t  v a s  f o r  a term 

of 10 yea r s  from Msrch 8, 1951, t h e  d a t e  of its approval  by t h e  

Department of  t h e  I n t e r i o r .  By agreement dated May 22, 1953, and 

approved by t h e  Commissioner of Indian A f f a i r s  on June 28, 1954, t h e  

said con t r ac t  a t t o r n e y s  a s soc i a t ed  with them, a t t o r n e y s  J. Allan  

Lind, Denis McCinn, Jarnes R. F i t z h a r r i s ,  Henry J. Grannia and John Bo 

Halloran.  

With r e spec t  t o  t h e  above con t r ac t ,  r e s o l u t i o n s  au tho r i z ing  t h e  

engagement of  t h e  above-named a t t o r n e y s  for t h e  purpose of p rosecu t ing  

cla ims a g a i n s t  t h e  United S t a t e s  were adopted by t h e  Wisconsin Band 

of Winnebago Indians  a t  a meeting of  i ts General Council on June 15, 

1949, and by t h e  T r i b a l  Council  f o r  t h e  Winnebago T r ibe  of Nebraska 

on October 2, 1950. 

Contract  No. 42482 provided t h a t  counsel may employ such t e c h n i c a l  

and s tenographic  a s s i s t a n c e  i n  respec t  of t h e i r  o b l i g a t i o n s  under t h e  



37 Ind. C1. Ccnm. 96 

c o n t r a c t  as they  deem necessa ry ,  w i t h  t h e  expenses  of  same recoverab le  

a s  expenses  i n c i d e n t  t o  t h e i r  employment under t h e  c o n t r a c t .  As t o  

t h e  g e n e r a l  expenses of  l i t i g a t i o n ,  t h e  c o n t r a c t  provided a s  fol lows:  

P a r t i e s  of t h e  f i r s t  p a r t ,  bu t  n o t  by way of l i m i t a t i o n ,  
a g r e e  t h a t  p a r t i e s  of the second p a r t  s h a l l  b e  compensated 
for expense items reasonab ly  necessa ry ,  f o r  example, s teno-  
g r a p h i c ,  s u p p l i e s ,  p r i n t i n g  and t r a v e l  items, whether by 
p lane ,  t r a i n ,  motor v e h i c l e  o r  o t h e r  conveyance. The p a r t i e s  
of t h e  second p a r t  a r e  a u t h o r i z e d  t o  use automobi les ,  e i t h e r  
p e r s o n a l l y  owned, r e n t e d ,  o r  o t h e r w i s e ,  bu t  when p e r s o n a l l y  
owned automobi les  a r e  used, t h e  r a t e  s h a l l  be  f i x e d  (5) 
c e n t s  p e r  m i l e ;  provided t h a t  when ra i l  t r a n s p o r t a t i o n ,  
p l u s  Pullman ( lower  b e r t h )  and when bus t r a n s p o r t a t i o n  
f a c i l i t i e s  a r e  a v a i l a b l e ,  t h e  mileage claimed s h a l l  no t  
exceed t h e  amount o f  bus  f a r e  u n l e s s  use  of a bus  o r  buses  
would e n t a i l  g r e a t e r  expense f o r  meals ,  lodg ing  o r  o t h e r  
i n c i d e n t a l s .  The choice of t r a v e l  mode s h a l l  b e  determined 
by what is advantageous t o  t h e  p a r t i e s  o f  t h e  f i r s t  p a r t .  
The mileage shall not  i n c l u d e  meals,  lodg ing ,  and o t h e r  
items of expense i n c i d e n t a l  t o  t r a v e l  or s o j o u r n  away from 
home, which i t ems  s h a l l  b e  s e p a r a t e l y  recoverab le .  

(b) C o n t r a c t s  i n c o r p o r a t i n g  by r e f e r e n c e  c o n t r a c t  No. 42482 

were made on June 18, 1960, between t h e  Winnebago Ind ians  of  Wisconsin 

and a t t o r n e y s  Clarence G. L i n d q u i s t ,  Jay H .  Hoag, Edward L. Gruber, 

Rodney J. Edwards, and G.  Ar thur  Johnson. These c o n t r a c t s ,  c a r r y i n g  

Symbol 14-20-0650 and numbered 986, 987,  990, and 991 were approved by 

the  Department of t h e  I n t e r i o r  e f f e c t i v e  March 8, 1961. T r i b a l  r eso lu -  

t i o n s  a c c e p t i n g  s a i d  c o n t r a c t s  were adopted on October 21 ,  1961. 

S i m i l a r  c o n t r a c t s  were made on January 30, 1961, between t h e  

Winnebago T r i b e  o f  Nebraska and t h e  above-named a t t o r n e y s .  'J%ese 

c o n t r a c t s  c a r r y i n g  Symbol 14-20-0650 and numbered 917, 918, 9 2 1 ,  and 

922 were a l s o  approved by t h e  Department of  t h e  I n t e r i o r  and made 

e f f e c t i v e  as o f  h r c h  8 ,  1961. Reso lu t ions  approving said c o n t r a c t s  



were adopted by t h e  Tr iba l  Council of the  Winnebago Tribe of Nebraska 

on October 21, 1961. 

The terms of these  con t rac t s  respect ing t h e  e q l o ~ n t  of t echn ica l  

and stenographic a s s i s t a n c e  a r e  i d e n t i c a l  t o  t h e  terns contained in 

cont rac t  No. 42482, x r s .  The provisions of these con t rac t s  respect- 

ing  general  l i t i g a t i o n  expenses appear i n  each cont rac t  approved on 

March 8, 1961, a s  follows: 

P a r t i e s  of t h e  f i r s t  p a r t ,  but not by way of l imi- 
t a t i o n ,  agree t h a t  t h e  p a r t i e s  of the second p a r t  be 
reimbursed f o r  expenses reasonably necessary which 
have been paid o r  incurred and which may i n  the  fu tu re  
be incurred i n  connection with the  inves t iga t ion ,  
preparat ion fo r  t r i a l  and prosecution of t h e  claims 
of  t h e  p a r t i e s  of t he  f i r s t  p a r t ,  including steno- 
graphic, suppl ies ,  pr in t ing ,  t r a v e l  by plane, t r a i n ,  
automobile o r  o the r  conveyance; i f  by personal  automo- 
b i l e  t h e  r a t e  of reimbursement s h a l l  be t en  (104) cen t s  
per  mile, not  exceeding plane o r  t r a i n  t r a v e l  i f  such 
be ava i l ab le ,  t h e  mode of t r a v e l  t o  be determined by 
second p a r t i e s .  Such reimbursement s h a l l  include meals 
and lodging, o r  $12.00 per  diem i n  l i e u  of subsis tence.  

The d i f f e rence  t o  be noted between the  con t rac t s  approved i n  1961 

and cont rac t  No. 42482 of 1951 is t h a t  t h e  former increases  the mileage 

r a t e  from $0.05 t o  $0.10 and allows per  diem i n  l i e u  of subsis tence.  

4. Contracts  of Experts. By a reso lu t ion  adopted June 30, 1960, 

the Winnebago Tribe of Wisconsin authorized a sum not  t o  exceed $30,000 

f o r  the  engagement of exper ts  for  se rv ices  ( f ees  and expenses) i n  regard 

t o  t h e  va lua t ion  of lands involved i n  these  dockets. On January 30, 1961, 

t h e  Winnebago Tribe of Nebraska adopted a reso lu t ion  author iz ing  a sum 



37 Ind, C1. C a m .  96 101 

n o t  t o  exceed $30,000 f o r  t h e  same purpose.  Pursuan t  t o  t h e s e  reso lu -  

t i o n s ,  t h e  f o l l o w i n g  c o n t r a c t s  were n e g o t i a t e d  j o i n t l y  by s a i d  tribes 

on January  30, 1961: 

( a )  Con t rac t  14-20-0650, No. 1209, w i t h  J. Will iam Trygg. 

Th i s  c o n t r a c t ,  approved by t h e  Department o f  I n t e r i o r  on J u l y  9, 1962, 

was f o r  a p e r i o d  o f  10 y e a r s  commencing on January  30, 1961. 

( b )  Con t rac t  14-20-0650, No. 1210, w i t h  Vernon Cars tensen  

and A l i c e  Smith. Th i s  c o n t r a c t  w a s  approved on October  26, 1962, f o r  

a p e r i o d  of  10 y e a r s  commencing on January  30, 1961. 

( c )  C o n t r a c t  14-20-0650, No. 1211, w i t h  L. Donovan Cla rk .  

T h i s  c o n t r a c t  was approved on J u l y  9 ,  1962, f o r  a p e r i o d  of 10 y e a r s .  

5. Not ice  t o  P a r t i e s .  

( a )  Pursuant  t o  Rule 34b ( c )  o f  t h e   omm mission's General  

Rules of Procedure ,  t h e  Cle rk  of  t h e  Commission t i m e l y  n o t i f i e d  t h e  

a p p r o p r i a t e  p a r t i e s  o f  t h e  f i l i n g  of t h e  a p p l i c a t i o n  i n  these docke t s .  

(b )  On J u l y  25,  1974, t h e  Department of J u s t i c e  f i l e d  a response  

t o  the a p p l i c a t i o n  under c o n s i d e r a t i o n .  That response  included a copy 

o f  comments r e s p e c t i n g  t h e  a p p l i c a t i o n  made on J u l y  1, 1974,  by t h e  

Ac t ing  Deputy Commissioner o f  Ind ian  A f f a i r s ,  Department of t h e  I n t e r i o r .  

The Department of  J u s t i c e  no ted  t h a t  t h e  comments inc luded  two small 

items which were regarded  a s  q u e s t i o n a b l e  by t h e  I n t e r i o r  Department. 

The improper i t ems  have been withdrawn by counse l .  



(d Response t o  t h i s  app l i ca t i on  were a l s o  f i l e d  by repre- 

s e n t a t i v e s  o f  t h e  t r i b a l  c l i e n t s  here in .  

On June 13, 1974, Mr. Arnold R. Gamin, Chairman, Wisconsin 

Winnebago Business  C o w i t t e e  f i l e d  a response s t a t i n g  t h a t  t h e r e  a r e  

8 * queet ion8 regard ing  expe r t  wi tness  con t rac t s"  and t h a t  t h e  t r i b e  

had l i t i g a t i o n  pending f o r  t h e  r e t u r n  of t r i b a l  records .  M r .  Gsrvin 

requeeted an ex tens ion  t o  June 30, 1974, t o  forward comments and more 

informat ion on t h e  Patter. No f u r t h e r  responses have been rece ived  by 

t he  Couunission. 

On June 19, 1974, M r .  Sam Tebo, Sr . ,  Chairman of  t h e  Winnebago 

T r i b a l  Council  (Nebraska), f i l e d  a  response t o  t h e  a p p l i c a t i o n  s t a t i n g  

t h a t  i t  was t h e  t r i b e ' s  understanding t h a t  expenses were t o  be pa id  

by t h e  a t t o r n e y  of record from h i s  fee .  M r .  Tebo f u r t h e r  s t a t e d  t h a t  

t r i b e  can f i n d  "no con t r ac t  which s t a t e s  t h a t  t h e  noted expenses should 

be paid  i n  a d d i t i o n  t o  t h e  s e t t l emen t  fee." Finally, Hr .  Tebo s t a t e d  

t h a t  t h e  t r i b e  "s t renuously ob jec t"  t o  any f u r t h e r  payment t o  t h e  

attorneye in excess of f e e s  a l r eady  received.  

On t h e  b a s i s  of t h e  evidence of record,  inc lud ing  t h e  a t t o r n e y s '  

and expe r t s '  c o n t r a c t s  w i th  p l a i n t i f f  t r i b e s  and t h e  terms t he reo f  as 

set  ou t  i n  f i n d i n g  3, supra, and pursuant t o  s e c t i o n  15  of t h e  Indian 

Claims Commission Act ,  t he  Commission finds t h a t  t h e  a t t o r n e y  of  record 

he re in  is e n t i t l e d  t o  reimbursement f o r  a c t u a l ,  reasonable  expenses 

incur red  i n  t h e  prosecu t ion  of  t he se  claims and i n  the amount i nd i ca t ed .  
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6. Determining of  Expenses. Pursuant  t o  s e c t i o n  1 5  of t h e  Act, 

Rule 34(b) of t h e  Commission's Rules of  Procedure (25 CFR §503.34(b)) ,  

as  amended, 39 Fed. Reg. 41173, ( 1 9 7 4 ) ,  t h e  Commission's P o l i c y  Statement 

$102 i s s u e d  Ju ly  15,  1968, and upon examinat ion of t h e  a p p l i c a t i o n ,  t h e  

s u p p o r t i n g  documentation,  and the e n t i r e  record  of  e x p e n d i t u r e s  i n c u r r e d  

i n  t h e  p r o s e c u t i o n  of t h i s  c la im,  t h e  Commission concludes  t h a t  t h e  

claimed expenses  i n  t h i s  a p p l i c a t i o n  i n  t h e  t o t a l  amount o f  $42,880.66 

are reasonab le  and p roper  expenses  of l i t i g a t i o n  and should be allowed. 

I T  I S  THEREFORE ORDERED t h a t  o u t  o f  t h e  funds a p p r o p r i a t e d  t o  pay 

t h e  f i n a l  award e n t e r e d  h e r e i n  on September 3, 1970, t h e r e  s h a l l  be 

d i sbursed  t o  Rodney J. Edwards, a t t o r n e y  of r e c o r d  i n  t h e s e  dockets ,  

t h e  sum o f  $42,880.66 as reimbursement i n  f u l l  for e x p e n d i t u r e s  

incur red  i n  t h e  p r o s e c u t i o n  o f  t h e s e  c la ims ,  s a i d  sum t o  be d i s t r i b u t e d  

by Rodney J. Edwards t o  a l l  p a r t i e s  having an i n t e r e s t  i n  t h i s  a p p l i c a t i o n .  

t o h d ~ .  Vance , Commissioner 

Margaret A1 P i e r c e ,  Commissioner 


