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BEFORE THE I N D I A N  CLAIMS COMMISSION 

THE SIOUX TRIBE OF INDIANS OF THE ) 
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SOUTH DAKOTA, 1 

1 
P l a i n t i f f ,  1 

v. 
1 
) Docket No. 119 
1 

THE UNITED STATES OF AMERICA, 1 
1 

Defendant. 1 

Decided: December 11, 1975 

Appearances : 

Marvin J .  Sonosky, At to rney  f o r  t h e  
P l a i n t i f f .  

Richard L. Beal, w i t h  whom was 
A s s i s t a n t  At torney General  Wallace 
Johnson, At to rneys  for t h e  Defendant. 

OPINION OF THE COflMISSION 

Vance, Commissioner, de l i ve r ed  t h e  op in ion  of t h e  Commission. 

W e  have b e f o r e  u s  i n  t h i s  account ing  a c t i o n  d e f e n d a n t ' s  motinn f o r  

rehear ing,  da ted  J u l y  30, 1974.  Defendant ' s  motion is d i r e c t e d  toward 

o u r  de te rmina t ion  of  J u l y  11, 1974, 34 Ind.  C l .  Comm. 2 4 1 ,  t h a t  certa in  

expendi tures  made by defendant  f o r  educa t ion  of Ind ians  were improperly 

charged a g a i n s t  tribal funds ,  and shou ld  be d i sa l lowed .  

The General  Accounting Office Report f i l e d  i n  t h i s  docket w a s  d a t e d  

A p r i l  2 6 ,  1957. P l a i n t i f f  o b j e c t e d  t o  t h e  expendi tu res  i n  q u e s t i o n  by 

its exceptions 12 and 20. The  omm mission's r u l i n g  i n  favor  of  p l a i n t i f f  

^ s  to t h e s e  e x p e n d i t u r e s  was based on de te rmina t ions  of  t h e  Court of  
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Claims involving an accounting of  Sioux funds through June 30, 1925. 

Sioux Tribe of Ind ians  v. United S t a t e s ,  105 C t .  C1. 658, 64 S ~ P P *  

303, remanded, 329 U. S. 684 (1966) ,  judgment reentered,  112 C t  . C1. 39 

(1948) .  cert. denied, 337 U.S.  908 (1949); and Sioux Tr ibe  of Indians v. 

United S t a t e s ,  105 C t .  C1.  725, 64 F. ~ u p p .  312, remanded, 329 U.S. 685 

(19461, judgment reen te red ,  112 C t .  C1. 50 (1948), c e r t .  denied, 337 U.S. 

908 (1949). (The cases repor ted  a t  105 C t .  C1 .  658 and 112 C t .  C1. 39 

concern an accounting of t h e  cons idera t ion  s t i p u l a t e d  in t h e  agreement 

of 1889, 25 S t a t .  888, and w i l l  be r e f e r r e d  t o  r e spec t ive ly  h e r e i n a f t e r  

a s  Sioux I and Sioux 111. The cases reported a t  105 C t .  C 1 .  725 and 

112 C t .  C1.  50 concern a genera l  accounting, and w i l l  be  r e f e r r e d  t o  

r eepec t ive ly  a s  Sioux I1 and Sioux IV.) The account ing i n  t h i s  docket 

covers  t h e  per iod from J u l y  1, 1925. 

In p a r t i c u l a r ,  i n  our  dec is ion ,  w e  r e l i e d  on Sioux 11, supra, pp. 

800-05. Both p a r t i e s ,  i n  t h e i r  arguments on t h i s  i s s u e ,  focus on t h e  

following sentence from p. 802: 

However, w e  need not  f u r t h e r  d i scuss  t h e  account- 
i n g  r epo r t  f o r  we are of t h e  opinion,  from t h e  
evidence of record and t h e  way i n  which Congress 
has t r e a t e d  t he se  educa t iona l  expendi tures ,  t h a t  
all t h e  agency and educat ional  items and amounts 
involved i n  t h i s  c la im were f o r  o b l i g a t i o n s  of 
defendant.  

P l a i n t i f f ' s  oppos i t ion  t o  defendant 's  motion, f i l e d  August 5, 1974, 

argued t h a t  this passage e s t a b l i s h e s  t h a t  educa t iona l  expendi tures  from 

t r i b a l  funds were no t  a l lowable.  

Defendant argues i n  i t s  b r i e f ,  f i l e d  January 20, 1975, t h a t  t h e  

foregoing paragraph must be read i n  contex t ,  i -e . ,  as p a r t  o f  a d i scus s ion  



c o n c e r n e d  w i t h  "agency a n d  e d u c a t i o n a l  e x p e n d i t u r e s , "  n o t  e d u c a t i o n a l  ex- 

p e n d i t u r e s  per se. 

The c o u r t ' s  d i s c u s s i o n  is of v a r i o u s  e x p e n s e s  c a r r i e d  i n  t h e  a c c o u n t i n g  

r e p o r t  u n d e r  t h e  d u a l  h e a d i n g  "agency  and e d u c a t i o n a l  expense s "  i n  t w o  

l ists,  as  f o l l o w s :  

P r o v i s  i nns 
Feed f o r  l i v e s t o c k  
F u e l  
T r a v e l i n g  e x p e n s e s  o f  emp loyees  
B u i l d i n g  m a t e r i a l s  
Repairs t o  a g e n c y  a n d  s c h o o l  b u i l d i n g s  
G a s o l i n e  and Kerosene  
S e e d s  f o r  p l a n t i n g  
Au tomot ive  m a i n t e n a n c e  and  r e p a i r s  

R e f r i g e r a t o r s  
F u e l  
T r a n s p o r t a t i o n ,  e t c .  of s u p p l i e s  
Feed f o r  l i v e s t o c k  
H e a t e r s ,  w a t e r - t a n k  
A g r i c u l t u r a l  implements  
Seeds f o r  p l a n t i n g  
Pay  of s u p e r i n t e n d e n t  

The t o t a l  amount i n v o l v e d  was $37 ,085 .15 .  The c o u r t  n o t e d  t h a t  there  was 

no i n d i c a t i o n  o f  ". . . what  p o r t i o n  o f  each o f  t h e  a m o u n t s  shown unde r  

e a c h  item was d i s b u r s e d  f o r  agency  expense  and  what  portion w a s  d i s b u r s e d  

f o r  e d u c a t i o n a l  e x p e n s e  a n d ,  a l s o ,  [ n o  i n d i c a t i o n  o f ]  t h e  n a t u r e  of t h e  

' e d u c a t i o n a l  p u r p o s e s . ' "  I d .  a t  800. - 

The c o u r t  went o n  t o  s a y ,  i n  t h e  p o r t i o n  of - Sioux - -- - - - 1 1 ,  s u p r a ,  at 802, 

which c o n t a i n e d  tlle a f o r e m e n t i o n e d  p a s s a g e  c i t e d  by  t h e  p a r t i e s ,  t h e  

f o l l o w i n g  : 

. . . The t o t a l s  o f  t h e  l i s t e d  i tems shown by t h e  
r e c o r d s  t o  have been  f o r  agency  p u r p o s e s  s h o u l d  have  been  
set up i n  t h e  r e p o r t  unde r  t h a t  c l a s s i f i c a t i o n  a n d  the 
t o t a l s  o f  t h e  v a r i o u s  d i s b u r s e m e n t s  shown by t h e  r e c o r d s  
t o  have  been  items o f  t h e  same c h a r a c t e r  b u t  for elementary 
o r  i n d u s t r i a l  e d u c a t i o n  s h o u l d  have  been set  up  unde r  t h a t  
c l a s s i f i c a t i o n  s o  t h a t  t h e  c o u r t  might  d e c i d e  w h e t h e r ,  
u n d e r  t h e  a g r e e m e n t s  and  u n d e r t a k i n g s  o f  t h e  p a r t  i p s ,  
t h e  amoun t s  unde r  t h o s e  c l a s s i f i c a t i o n s  were, i n  whole 
or i n  pa r t ,  l e g a l  c h a r g e s  a g a i n s t  t h e  t r u s t  f u n d s  o r  f o r  
o b l i g a t i o n s  of t h e  d e f e n d a n t .  The p r i m a r y  d u t y  t o  so 
c l a s s i f y  a n d  repor t  a s  t o  t h e  n a t u r e  a n d  t h e  amount o f  
d i s b u r s e m e n t s  r e s t e d  o n  d e f e n d a n t .  
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S ince  the Government ob l i ga t ed  i t s e l f  i n  t h e  t r e a t y  
and t h e  agreements of 1868, 1877, and 1889 t o  provide 
agenc ies ,  a i d  and a s s i s t a n c e ,  schools ,  and i n s t r u c t i o n ,  
the  burden is on defendant t o  show what po r t i on ,  i f  any, 
o f  such expenses ha s  no t  been assumed by i t  and should 
be charged t o  t h e  Indians .  The Government cannot escape 
i ts  primary o b l i g a t i o n s  by including,  among improper 
charges  a g a i n s t  t h e  Ind ians ,  expendi tures  which i t  now 
Bays, wi thout  p roof ,  may have been t o  some unknown and 
* lnascer ta inab le  e x t e n t  proper  charges  a g a i n s t  t h e  Ind i ans -  
The defendant is t h e  t r u s t e e ;  i t  kept and has a l l  t h e  
records  and evidence,  and i t  has t h e  burden of  making 
a proper  account ing.  However, we need no t  f u r t h e r  d i s c u s s  
t h e  account ing r e p o r t  f o r  we a r e  of op in ion ,  from t h e  
evidence of record  and t h e  way i n  which Congress has  
treated t h e s e  educa t iona l  expenses,  t h a t  a l l  t h e  agency 
and educa t i ona l  i tems and amountshvolved i n  t h i s  
c la im were f o r  o b l i g a t i o n s  of defendant.  J/ 

Defendant concedes t h a t  t h e  l a s t  sen tence  adds a no t e  of ambiguity 

8s t o  educa t iona l  expenses,  bu t  a rgues  t h a t  if t h e  passage is taken as a 

whole, i t  i a  c l e a r  t h a t  t h e  b a s i s  of t h e  c o u r t ' s  conclusion was defendant ' s  

f a i l u r e  t o  c l a s s i f y  expendi tu res  proper ly .  Defendant con t inues  t h a t  t h e  

s ta tement  t h a t  a l l  educa t iona l  expendi tu res  were improper was dictum, 

s i n c e  i t  was not  i n  i s sue .  Defendant a rgues  t h a t  support  f o r  t h i s  view 

ia found i n  t h e  f a i l u r e  of p l a i n t i f f  i n  Sioux I1 t o  t ake  except ion  t o  

$1.5 m i l l i o n  of educa t i ona l  expendi tu res  from t r i b a l  funds,  and t h e  

c o u r t ' s  conclusion t h a t  these expendi tu res  were proper .  

P l a i n t i f f ' s  b r i e f  of February 20, 1975, i n  response t o  defendant ,  

does no t  respond t c  defendant ' s  a n a l y s i s .  Rather,  p l a i n t i f f  r a i s e s  t h e  

po in t  t h a t  t h e  ques t i on  of educa t iona l  expendi tu res  i n  t h e  Docket 119 

1/ The t r e a t y  and agreements r e f e r r e d  t o  by the Court are as follows: - 
The t r e a t y  of Apr i l  29, 1868, 15 S t a t .  635; t h e  a c t  o f  February 28, 1877, 
19 S t a t .  254; and, t h e  agreement of March 2 ,  1889, 25 S t a t .  888. 
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account ing  is also r a i s e d  i n  Docket 74-B, where t h e  issue is  t h e  considera-  

t i o n  rece ived  by t h e  Sioux for t h e  t a k i n g  o f  t h e  Black H i l l s  pu r suan t  t o  

t h e  1877 a c t .  See Sioux Nat ion v. United S t a t e s ,  33 Ind. C l .  Comm. 151 

(1974) ,  a f f ' d  in p a r t ,  rev 'd i n  p a r t ,  App. No. 16-74 C t .  C l . ,  June 25, 

1975. P l a i n t i f f  asks t h a t  a d e c i s i o n  on t h e  q u e s t i o n  be  delayed pending 

r e s o l u t i o n  of t h e  i s s u e  i n  Docket 74-B. 

We have reviewed the Sioux d e c i s i o n s  of  t h e  Court  of Claims i n  l i g h t  

of t h e  v a r i o u s  c o n t e n t i o n s  o f  t h e  p a r t i e s .  

We a r e  i n  agreement w i t h  defendant  t h a t  t h e  c o u r t ' s  r u l i n g  i n  Sioux 11 

is  l i m i t e d  i n  i t s  a p p l i c a t i o n  t o  u n d i f f e r e n t i a t e d  agency and e d u c a t i o n a l  

expenses.  Although the e d u c a t i o n a l  p r o v i s i o n s  o f  t h e  1868 and 1889 

t r e a t i e s ,  and t h e  1877 a c t ,  a r e  c i t e d  and d i s c u s s e d  i n  t h e  Sioux op in ions ,  
I . 1  

t h e r e  is nowhere a r e s o l u t i o n  o f  t h e  q u e s t i o n  of  t h e  l e g a l  e f f e c t  of  t h e  
2 /  - 

promise o f  e d u c a t i o n a l  a s s i s t a n c e  i n  t h e  ' 7 7  a c t .  

That issue has not been briefed i n  t h i s  case .  As the issue is 

involved i n  Docket 74-B, and as Docket 74-B is concerned s p e c i f i c a l l y  

with t h e  1877 a c t ,  w e  w i l l  d e f e r  c o n s i d e r a t i o n  of t h e  i s s u e  i n  Docket 119 

pending a de te rmina t ion  of t h e  m a t t e r  i n  Docket 74-B. We w i l l  t h e r e f o r e  

modify our  1974 order a s  t o  e x c e p t i o n s  1 2  and 20 accord ing ly .  

2 1  The '68 t r e a t y  provided f o r  e d u c a t i o n a l  a s s i s t a n c e  for 20 y e a r s ;  t h e  - 
' 7 7  a c t  promised e d u c a t i o n a l  a s s i s t a n c e  "as provided for by t h e  t r e a t y  
of 1868," withou t  s p e c i f y i n g  t h e  d u r a t i o n  of t h e  commitment; t h e  '89 
t r e a t y  con t inued  t h e  '68 agreement e d u c a t i o n a l  a s s i s t a n c e  commitment for 
20 a d d i t i o n a l  years from 1890. See Sfoux I, s u p r a ,  692-703.) 
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The rame isaue is raised in Dockets 115-118, involving Sioux tribes 

of  other rerervatioos. The parties i n  those dockets have agreed to accept 

the determination in Dacket 119 a8 to t h i s  issue. Appropriate order8 will 

therefore be issued in thoee dockets as w e l l .  

We concur: 


