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BEFORE THE INDIAN CLAIMS COMMISSION 

THE THREE AFFILIATED TRIBES OF ) 
THE FORT BERTHOLD RESERVATION, ) 

1 
P l a i n t i f f ,  ) 

1 
v. 1 Docket No. 3 5 0 4  

1 
THE UNITED STATES OF AMERICA, ) 

1 
Defendant. ) 

Appearances : 

Charles A. Hobbs, Attorney f o r  P l a i n t i f f ;  
Wilkinson, Cragun & Barker, and Frances 
L. Horn were on the b r i e f s .  

James M. Upton, with whom was Assistant 
Attorney General Wallace H. Johnaon, 
Attorneys fo r  the  Defendant. 

OPINION ON RESPONSE TO ORDERS TO SHOW CAUSE 

Yarborough, Commissioner, del ivered the opinion of t h e  Commission. 

The Commission, on May 29, 1975, ordered p l a i n t i f f  t o  show cause 

why exceptions 5 and 8, portions of exception 10, and exceptions 11, 13, 

18 and 36 should not be dismissed from these proceedfnga. 36 Ind. C1. 

Coma. 116, 166. On July 25, 1975, p l a i n t i f f  responded insofar as the 

order af fec ted  exception 8, c e r t a i n  port ions of exception 10, and excep- 

t ion  11. P l a i n t i f f  s t a t e d  i t  had considered but would o f f e r  no response as 

t o  exceptions 5, 13, 18 and 36; and the  4th list of exception 10. The 

defendant repl ied  t o  p l a i n t i f f ' s  response on August 14, 1975, and the  

matter is now ready f o r  our decision. 



Exception 8. In  t h e  e ighth  exception, p l a i n t i f f  a l leged  t h a t  

defendant 's 1966 accounting r epor t  ind ica ted  t h a t  a por t ion  of t h e  f tmds 

appropriated f o r  t h e  bene f i t  of p l a i n t i f f  pursuant t o  the  Act of 

October 29, 1949, 63 S t a t .  1026, w a s  wrongfully d iver ted  f o r  payment of 

miscellaneous agency expenses including pay of superintendent ,  o r  was 

d i s s ipa ted  because of poor judgment o r  poor supervision on t h e  p a r t  

of agents  for defendant. In  our May 1975 opinion, c i t e d  above, a t  

page 159 w e  observed with regard t o  t h i a  exception t h a t  we had no 

J u r i s d i c t i o n  over  the  1949 a c t  and ordered p l a i n t i f f  t o  show cause why 

the  exception should not  be dismissed. 

P l a i n t i f f ,  i n  its response t o  our order ,  says t h a t  its reference  

to  the 1949 a c t  was bu t  an ins tance  showing poor judgmsnt and poor 

eupervision of expenditures ,  and urges t h a t  t he  exception be allowed 

t o  etand for the purpose of permit t ing p l a i n t i f f  t o  prove a t  t r ia l  

ins tances  of l o s s e s  a r i s i n g  from poor judgment and poor supervis ion  

p r i o r  t o  August 13, 1946. In t h i s  way, p l a i n t i f f  argues, the  exception 

would s tand  as no t i ce  t o  t h e  defendant t h a t  p l a i n t i f f  takes t h e  p o s i t i o n  

t h a t  the  exe rc i se  of poor judgment o r  poor supervision i n  t h e  expenditure 

of p l a i n t i f f ' s  funds is a form of mismanagement for  which defendant must 

account i n  damages. 

Defendant, i n  i ts  reply ,  poin ts  out  t h a t  i n  t h e  e igh th  exception 

the  p h i a t i f f  refers s p e c i f i c a l l y  and exclus ive ly  t o  an a l leged  

d i s s i p a t i o n  of funda under the  1949 a c t ,  and t h a t  p l a i n t i f f  conceded 

t h a t  i n s o f a r  as the  exception relates t o  t h a t  a c t  i t  should be dismissed. 
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Defendant a l s o  contends t h a t  the e ighth  exception cannot be allowed t o  

s tand  a s  no t i ce  t o  defendant a s  a claim f o r  funds d i s s ipa ted  p r i o r  t o  

1946 because t h e  exception as o r i g i n a l l y  pleaded d id  not  p e r t a i n  t o  

such funds. 

Defendant is co r rec t .  Moreover, t o  allow p l a i n t i f f  t o  maintain the 

8th except 'x  under i ts  argument would be tantamount t o  allowing p l a i n t i f f  

t o  s tand  on a general  exception concernihg unspecif ied wrongs aga ins t  

which defendant cannot defend i t s e l f .  Had p l a i n t i f f ' s  o r i g i n a l  exception 

8 been worded a s   lai in tiff now argues i t  was meant, w e  would have de ter -  

mined t h a t  t h e  exception was too vague t o  permit the defelidant t o  respond 

t o  It, and would order  p l a i n t i f f  t o  be more s p e c i f i c  o r  s u f f e r  diemiseal.  

Cf. Gila River Pima-Maricopa Indian Colmrmnity v.  United S ta t e s ,  Docket 

236-N, 35 Ind. C1. Corn. 209 (1974). P l a i n t i f f  is  required t o  specify 

p a r t i c u l a r s  i n  chal lenging defendant 's ob l iga t ions  of care and d i l i gence  

i n  administer ing funds o r  o t h e r  property of p l a i n t i f f .  Spec i f i c i ty  i n  

exceptions was an e a r l y  requirement of t h i s  Commission a s  evidenced i n  

Sioux Tribes v. United S ta t e s ,  Dockets 114-119, 12 Ind. C1. Comm. 541, 

547 (1963). W e  have not  relaxed t h i s  requirement a s  can be seen by a 

reading of  recent  dec is ions  such as Lower Sioux Indian Community v.. United 

States.  Docket 363, 36 Ind. C1. Counn. 295, 305 (1975); G i l a  River, supre Port Peck - 
Indians v. Unf ted S t a t e s ,  Docket 184, 34 Ind. C1. Coma. 24, 6 4  (1974) ; and 

Blackfeet and Gros Ventre Tribes v. United S ta t e s ,  Dockete 279-C and 

250-A, 32 Ind. C1. Coamp. 65, 85 (1973). 

P l a i n t i f f ' s  response is the re fo re  r e j ec t ed ,  and w e  w i l l  dismies 

the 8th exception. P l a i n t i f f ,  however, s u f f e r s  nothing from dismissa l  
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s i n c e  i t  h a s  pending s e v e r a l  s p e c i f i c  except ions regard ing  defendant 's  

handl ing of i ts  funds which ca r ry  implicit cha l lenges  t h a t  defendant 

w a s  g u i l t y  of poor judgment o r  poor superv is ion  i n  expending those  

funds,  and t h a t  such was a form of mismanagement. (Examples are 

except ions  2 ,  4, and 10.) 

Exception 10. In  i ts  t en th  except ion t o  the 1966 accountfng 

r e p o r t ,  p l a i n t i f f  a l l eged  t h a t  the  r epo r t  revealed t h a t  the defendant 

wrongfully charged t r i b a l  funds with agency expenses which were o b l i g a t i o n s  

of defendant.  This except ion was i temized i n  p l a i n t i f f  '8  suppor t ing  

b r i e f  i n t o  f i v e  lists, each l is t  represen t ing  expendi tures  made under 

s p e c i f i c  s t a t u t o r y  au tho r i t y .  Since disbursements under the second and 

t h i r d  lists were made a f t e r  our j u r i s d i c t i o n a l  cut-off d a t e  of August 13,  

1946, we ordered p l a i n t i f f  t o  show cause why such po r t i ons  of t h i s  

except ion should no t  be dismissed. 

P l a i n t i f f ' s  response t o  t h e  foregoing is  t h a t  the a l l eged  wrongful 

expendi tures  i n  t h e  second and t h i r d  lists were the r e s u l t  o f  defendant ' s  

po l i cy  of improper disbursement of t r i b a l  funds f o r  admin i s t r a t i ve  

purposes,  a policy o r i g i n a t i n g  p r i o r  t o  1946, and c a r r i e d  on i n t o  post-  

1946 expendi tures ,  thereby g iv ing  us  j u r i s d i c t i o n .  P l a i n t i f f  argues 

f u r t h e r  t h a t  i t  is ia rna te r ia l  t h a t  t h e  disbursements quest ioned i n  lists 

2 and 3 were made e n t i r e l y  a f t e r  our  j u r i s d i c t i o n a l  cut-off d a t e .  p l a i n t i f f  

cites our  d e c i s i o n  i n  G i l a  River Pima-Maricopa v. United S t a t e s ,  Docket 

236-1, 25 Ind. C1. Corn. 305, 308 (1971). 
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Defendant maintains t h a t  p l a i n t i f f  f a i l e d  t o  meet its burden 

regarding the  establ ishment  of a cont inuing wrong, and that  the re fo re  
I 

the  second and t h i r d  lists of exception 10 should be dismissed. 

P l a i n t i f f ' s  argument t h a t  we have j u r i s d i c t i o n  because t h e  

expenditures were t h e  r e s u l t  of defendant 's  continuous wrongful pol icy 

of disbursement of t r i b a l  funds f o r  adminis t ra t ive  purposes, which 

commenced p r i o r  t o  our cut-off da t e ,  cadnot be used t o  s u s t a i n  an 

exception a t  t h i s  s t a g e  of t h e  proceedings. The expenditures i n  

question are not  subjec t  t o  an exception a t  t h i s  s t age  of t h e  proceedings 

simply because the expenditures were a l l  made after our j u r i s d i c t i o n a l  

cut-off date .  

Under our j u r i s d i c t i o n a l  l i m i t a t i o n s  the  only way t h a t  we can 

consider these  expenditures is i f  i t  is shown i n  some l a t e r  s t a g e  of 

these proceedings t h a t  t heywerepa r t  of a continuing wrong t h a t  

or iginated p r i o r  t o  our j u r i s d i c t i o n a l  cut-off da te .  P l a i n t i f f ' s  

lists 2 and 3 i n  exception 10 are not  appropr ia te  i n  t h i s  regrtd. 

See Blackfeet and Gros Ventre Tribes v. United S t a t e s ,  supra a t  75. - 
We will t he re fo re  dismiss p l a i n t i f f ' s  exception 10 as t o  lists 2 and 3. 

Exception 11. In  its eleventh exception, p l a i n t i f f  alleged tha t  

defendant i l l e g a l l y  required p l a i n t i f f  t o  perform labor  as a condit ion 

to receiving money o r  goods due p l a i n t i f f  under treaty obl iga t ions .  

P l a in t i f f  cited t h e  Act of March 3, 1875, 18 S ta t .  449,  and the Court 

of Claims dec is ion  in Rogue River Tribe v. h i t e d  S ta t e s ,  105 C t .  C1. 495,  

6 4  F* Supp. 339 (1946). The 1875 act required Indians t o  perform useful 

a s  a condit ion of  rece iv ing  payments of money or goods which the 
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United S t a t e s  was pledged t o  make. Rogue River concerned t h e  effect 

of t h e  1875 act on p r i o r  t r e a t i e s :  t he  cour t  r u l ed  t h a t  where payments 

were promised by t r e a t y ,  a f u r t h e r  requirement f o r  Indian l abo r  t o  

ea rn  such payments was u n j u s t i f i e d .  

In our  p r i o r  dec i s ion ,  w e  noted t he  a u e  River dec i s ion ,  observed 

t h a t  t h e  account ing h e r e i n  showed t h e r e  were no payments t o  p l a i n t i f f  

made a f t e r  1875 under t r e a t i e s  entered i n t o  p r i o r  t o  the 1875 act, and 

ordered p l a i n t i f f  t o  show cause why the  exception shouldn ' t  be  dismissed. 

P l a i n t i f f  does no t  ques t ion  our  a n a l y s i s ,  i n  its response, b u t  

po in t s  ou t  t h a t  i ts  statement  i n  support  of except ion 11 argues t h a t  

the 1875 act was applied u n f a i r l y  t o  funds r e s u l t i n g  from an agreement 

made a f t e r  t he  1875 a c t ,  namely, t he  agreement of December 14, 1886, 

26 S t a t .  1032. P l a i n t i f f  a l s o  argues t h a t  t he  1875 a c t  l abo r  requirement 

was u n f a i r  t o  t he  ex t en t  t h a t  i t  appl ied  t o  funds earned by p l a i n t i f f  

from s a l e  or  l e a s e  of i ts a s s e t s  a f t e r  1875, o r  funds r e s u l t i n g  from 

judgments a g a i n s t  t he  United S t a t e s .  P l a i n t i f f  c i t e s  an  1891 Report of 

t h e  Commissioner of Indian A f f a i r s  t o  i n d i c a t e  t h a t  t h e  l abo r  requirement 

was exacted from p l a i n t i f f  Indians.  

I n  its r ep ly ,  defendant contends t h a t  p l a i n t i f f  f a i l e d  t o  show t h a t  

t h e  1875 act  was appl ied  t o  p l a i n t i f f ,  and q u e s t i o n s p l a i n t i f f ' s  

i n t e r p r e t a t i o n  of t h e  1886 agreement. 

As defendant ' s  r ep ly  demonstrates,  p l a i n t i f f  has  r a i s ed  ques t ions  

of f a c t  and l a w  as concerns app l i ca t i on  of t h e  labor requirement of the 

1875 a c t .  W e  w i l l  t h e r e f o r e  vacate our o rde r  t o  show cause wi th  regard  

t o  plaintiff's e leventh  exception. 
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CONCLUSION 

The foregoing considered, w e  will d i s m i s s  exceptions 5, 8, 13, 

18, and 36; the second and third l i s t s  of exception 10; and the agency 

building item i n  the 4th list of exception 10. We w i l l  recall and 

vacate our order to show cause w i t h  regard to exception 11. 

We concur: 
n 


