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BEFORE THE INDIAN CLAIMS COMMISSION 

THE MINNESOTA CHIPPEWA TRIBE 1 
e t  a f . ,  1 

1 
P l a i n t i f f s  , 

) 
v.  ) DocketNo. 1 8 4  

1 
THE UNITED STATES OF AMERICA, ) 

1 
Defendant. 

Decided: January 1 4 ,  1976 

ADDITIONAL FINDINGS OF FACT 

The Commission makes the following f indings  of f ac t  which a r e  

supplemental to t h e  f indings  numbered 1 through 12 previously entered 

herein on August 13, 1968, 19 Ind. C1. Comm. 319 (1968). 

13. Descript ion of t h e  Land. 

The land t o  be valued is i d e n t i f i e d  a s  Royce Area 261, a t r a c t  of 

land i n  the  northern por t ion  of Wisconsin and the  Upper Peninsula of 

Michigan. The d a t e  of va lua t ion  is March 28, 1843, The lands were 

ceded,by the  Chippewa Indians of t he  Miss iss ippi  and Lake Superior 

t o  the United States by the  Treaty of October 4, 1842, which was pro- 

claimed on March 28, 1843 (7 S t a t .  591). 

The land c o n s i s t s  of 10,538,000 a c r e s  and is described by metes and 

bounds i n  A r t i c l e  I of t h e  t r e a t y  of October 4, 1842, 7 S t a t .  591, 

incorporated here in  by reference.  Included in this area 

are p a r t s  of 13 count ies  i n  Wiscont~in, a l l  of six and par t s  of four 
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counties i n  Michigan and a portion of &ke Superior and certain of i t8  

islands. 

14. Topography. 

byte Area 261 ha8 h i l l 8  ranging from 600 t o  900 fee t  above lake leve l  

very near the coast of Lake Superior, running i n  a general eas te r ly  a d  

westerly direct ion with intervening valley8 of f l a t  o r  gently ro l l i ng  land, 

and increasing t o  a heist of 1,200 t o  1,300 f ee t  acme 15 t o  20 Piles 

inland from t h e  lake. 

The Porcupine Mountains are  almost on the coast of Lake Superior 

about 37 miles northeast of the mouth of the  Montreal River. They 

a r e  an exception t o  the  east-west direction of the  h i l l  range and 

extend inland aouth and west i n  Gogebic and htonagan Counties. They 

ria. t o  about 900 f ee t  near Lake Superior and t o  1,100 and 1,300 f ee t  

above lake l eve l  a t  aeveral inland knobs, The valleys separating the  

raagea i n  the h i l l y  d i s t r i c t  a re  heavily timbered and the  s o i l  i n  the 

valleys is a dark rich and deep loam. Densely wooded streams wind 

through the bottom lande, The country levels  out south of the h i l l s  

and becomes f l a t ,  

Part  of the  area drains t o  the south i n t o  the  Mississippi River 

v ia  the Wisconsin, S t ,  Croix and Chippewa Rivers. The eastern area  

drains in to  Iake Michisan v i a  tho Menominee River and its t r ibu ta r ies ,  

while the northwest area  drains i n to  Lake Superior. 

The Lake Superior drainage area la loas than the  Lake Michigan 

area, and the  la rges t  r ivers  have t h e i r  eources i n  the Lake Superior- 

Lake Michigan divide and fluw into Lake Michigan, The Mendnee River, 
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a p a r t  of the  Wieconsin-Michigan boundary, is the  l a rges t .  Its sources 

a r e  within 15 miles of Lake Superior and i t  runs 200 miles, with 

numerous t r i b u t a r i e s  feeding from within t h e  ceded area,  

Other important r i v e r s  a r e  the  Chocolate, Death, Yellow Dog, Mtron, 

Portage, F i re  Steel, Ontonagon, Iron, Presque Zele, Black and Montreal. 

The Ontonagon is the  l a r g e s t  of a l l  the r i v e r s  t h a t  flow i n t o  Lake 

Superior, i t  has th ree  p r inc ipa l  branches and drains about 1,300 square 

miles. The Siurgeon River is the next l a r g e s t  and runs f o r  about 65 

miles on the  northern slope,  the  Black and Presque I s l e  Rivers a re  

large  and flow northwesterly i n t o  Lake Superior. 

15. Climate. 

The area  has four season weather and a temperate, continental  

climate, q u i t e  similar t o  t h a t  of New York and New England. Data 

collected a t  45 weather s t a t i o n s  i n  the  a rea  r e f l e c t  an average winter 

(January) temperature range from 8OF. t o  17OF. The average is generally 

higher a t  s t a t i o n s  on Lake Superior than those inland. The summer (July) 

average temperature ranges from 62OF. t o  6 9 * ~ . ,  with an average da i ly  

 xim mum of over 80°F'. The presence of Lake Superior serves t o  moderate 

the temperatures. 

The last k i l l i n g  f r o s t  in  the  area general ly occurs during the 

second o r  t h i r d  week of May, and the  f i r a t  k i l l i n g  f r o s t  of the  f a l l  

during the  second o r  t h i r d  week of September. Land adjacent t o  Lake 

Superior experiences f rost-f r ee  periods th ree  to four weeks longer than 
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inland. The longest growing season i n  the  area  is 158 days a y8r.r i n  

Marquette County, t h e  shortelrt ,  82 daye i n  Ontonagon County. The 

average growing season is 115 days i n  t h e  nichigan port ion of t h e  

subject  area  where 9 of 18 weather s t a t i o n s  record a growing season 

of more than 115 daye. Ihe average growing .emon is 123 days i n  t h e  

Wisconsin port ion of the  a rea  where 14 of 27 weather s t a t i o n s  record 

more than 120 days. The growing season is adequate f o r  wheat, rye, 

potatoes, barley,  and hay. 

The average annual p rec ip i t a t ion  ranges from a low of 22 inches 

t o  about 34 inches. The average i n  the  Michigan port ion is about 29 

inchea and t h e  average i n  the  Wisconsin port ion is about 30 inches. 

Moat of the  p rec ip i t a t ion  f a l l s  during the  warmer half  of the  year, with 

up t o  75% of the t o t a l  f a l l i n g  between May and October. There a r e  50 

t o  100 inches of snowfall during the  winter. Total p rec ip i t a t ion  tends 

t o  be higher along the shores of Lake Superior than inland. 

16. History Pr ior  t o  1843. 

The f i r s t  European settlers i n  the  area  probably were the French 

f u r  t radere  and J e s u i t  missionaries who entered v i a  t h e  Great Lakes, 

b u i l t  eettlementa on the  south shore of Lake Superior i n  the  1660'8, 

t raveled wee t over easy portage8 t o  the  Mieeissippi, and elrtablished 

operat ioas which continued f o r  about 100 years. The Ranch engaged i n  

the  f u r  t r ade  with the  Indiana and cu l t iva ted  gra ins  and vegetables f o r  

t h e i r  own use. The Rench operations i n  the  area  were superseded by the  

B r i t i s h  who came following the  end of t h e  French and Indian Warm ini1763. 



The subject  area  was included i n  the Northwest Terri tory,  created and 

given a const i tu t ion and government by the  Ordinance of J u l y  13, 1787. 

The l im i t s  of the Northweet Terri tory were diminished as t e r r i t o r i e s  

w e r e  carved out. In 1805 the Terri tory of Michigan was established. Its 

boundaries were enlarged i n  1809, 1818 and 1834 t o  include what a r e  now 

the Sta tes  of Michigan, Wisconsin, Iowa, Minnesota and North and South 

Dakota east of the Missouri. Michigan was admitted as a s t a t e  on January 26, 

1837. 

wfacoasin successively became par t  of Indiana  erri it or^ (1802-1809) , 
I l l i n o i s  Terri tory (1809-1818), Michigan Terri tory (1818-1836) and 

Wisconsin Terri tory (1836-1848). In 1848, Wisconsin was admitted as a 

s ta te .  

17 .  Population. 

There was no subs tan t ia l  non-Indian population i n  t h i s  area  pr ior  t o  the 

valuation date. The decade between 1830 and 1840 was a period of westward 

migration of population and i n  this period of time the population of 

Michigan increased from 32,000 to  398,000.  isc cons in' s population grew 

from 42,000 persons i n  1842 t o  155,000 i n  1846 and 305,000 i n  1850. In 

this period the population of I l l i n o i s  grew from 157,000 t o  851,000 and 

that of Indiana grew from 343,000 t o  998,000. Chicago, which did not ex i s t  

as a c i t y  i n  1830, had a population of 43,000 by 1850, and by tha t  gear 

ulwaukee had expanded t o  31,000 people. 

18. Transportation. 

Transportation i n  the area  w a s  accomplished by wane of canoes on 
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the  many stream and lakes ,  with portages from one s t rea  t o  the  mxt, 

or around the  rapids on most of the  streams, During the  winter w a t h a  

dog s l e d s  were used on the  frozen surfaces. 

Access t o  the  area  w m  by water over the  Great Lakes. The 21 foot  

f a l l s  a t  Sault  S t e m  Harie constituted an impediment t o  navigation between 

Lake Superior and Lake Huron, In 1839 the S ta te  of Michigan contracted 

t o  pay $112,000 f o r  the construction of a canal around the  f a l l s  of 

Sault  Ste. Marie. However, t h a t  e f f o r t  was abandoned when the  contractor  

w a s  forc ib ly  removed from t h e  area  by armed United Sta tes  troops i n  May of 

1839, The need fo r ,  and the  advantages of ,  a canal a t  t h a t  point  were 

repeatedly presented t o  the  Congreae. Finally,  i n  1852, Congress 

granted 750,000 acres of land t o  the  State of Michigan t o  a id  i n  

financing a canal. Michigan accepted the  grant and construction was 

begun i n  June 1853, The canal was opened f o r  public use i n  June 1855, 

19, Land Claaslf icat ion.  

One of p l a i n t i f f s '  expert witnesses was John W i l l i a m  Trygg, a 

profcaelonal fo res te r  and appraiaer. Based on publ ic  land eurvey data,  

M r .  lkygg determined acreages of land i n  various c l a s s i f i c a t i o n s ,  and, 

using the  sunreyore' f i e l d  notes, he calculated the  area  t o  be c l a s e i f i e d  

a s  white and Norway pineland. 

A t o t a l  of 8,726,403 acres,  o r  s l i g h t l y  over 80% of Royce Area 261, 

was foreated,while about 14% of the  a rea  was covered by marsh and 

awamps. The remaining acreage was water and small a reas  of tmforested 
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a g r i c u l t u r a l  land and p r a i r i e .  Of  t h e  fo res t ed  a rea  a t o t a l  of 4,264,131 

acres were pr imar i ly  white  and Norway pine,  with white  pine the  main 

stand. 

20. Disposi t ion of Publ ic  Land. 

A t  t h e  time of the cession,  nonmineral pub l i c  land could be acquired 

by p r i v a t e  owners from the  United S t a t e s  by purchase a t  public  o r  p r iva t e  

s a l e  under the A c t  of Apr i l  24, 1820, 3 S ta t .  566. Under this a c t ,  

public  land would i n i t i a l l y  be o f fe red  t o  the highes t  bidder a t  publ ic  

auct ion sale. If not  so ld  a t  t h e  pub l i c  of fer ing ,  t h e  land could be 

purchased a t  p r i v a t e  s a l e  a t  a minimum p r i c e  of $1.25 per  acre .  

The Preemption Act of September 4 ,  1841 (5 Stat. 455) gave a s e t t l e r ,  

a f t e r  s i x  months' se t t lement ,  occupation, and improvement a preference,  

o r  f i r s t  r i g h t ,  t o  purchase 160 ac res  a t  the  minimum p r i c e  a t  t h e  time 

the land was o f fe red  f o r  pub l i c  s a l e .  

Mineral bearing pub l i c  lands were under t h e  j u r i s d i c t i o n  of t h e  

War Department from 1785 u n t i l  t r ans fe r r ed  t o  t h e  General Land Off ice  i n  

1849. In t h e  sp r ing  of 1843, following r a t i f i c a t i o n  of t he  1842 Treaty. 

Royce Area 261 was opened for  mineral explora t ion  by the Secretary of War. 

By June 1, 1843, t h e  War Department i n  Washington had issued permite 

covering 135 square m i l e s ,  and by Ju ly  of 1845, a t o t a l  of 800 permits 

had been issued.  A f i e l d  o f f i c e  was es t ab l i shed  f o r  the issuance 
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of permite. About 1,000 permits were issued by the  War Department and 377 

leases  were issued covering 497 aquare miles before this procedure was 

terminated May 6, 1846, by President J a m s  K. Polk. In March of 1847 

Congress d i rec ted  t h a t  mineral d i s t r i c t s  be organized i n  the Upper 

Peninsula of Michigan and i n  Wisconsin. A geological survey was t o  be 

made of the land i n  each d i s t r i c t  followed by s a l e s  of t h e  mineral land. 

Holders of a War Department l ease  o r  permit were t o  pay $2.50 per acre ,  

and a l l  other u n e r a l  lands were t o  be offered fo r  s a l e  a t  not less than 

$5.00 per acre. Pursuant t o  t h e  1847 Act, 163,360 acres  were c l a s s i f i e d  

as copper-bearing land. In 1848 there  were 2,016.07 acres of t h a t  land 

sold a t  the  minimum of $5.00 an acre,  and 6,464.81 acres under l e a s e  were 

gold a t  t h e  s t ipu la ted  $2.50 an acre  price.  

21. Timber Rerources and Lumberink. 

Royce Area 261 lay  within the f o r e s t  region known as the  northern 

pine be l t .  The foreeted areas  were a mixture of pine and hardwoods. The 

white pine waa the predominant and most valuable tree. It was l i g h t ,  

s trong,  e a s i l y  worked, slow t o  decay, and seasoned well.  It was s u i t a b l e  

f o r  almost any building purpose and was capable of being f loated  down 

the  logging streams. Since it was the  m a t  des i rable ,  i t  was cu t  COIP 

mercially almost t o  t h e  exclusion of the  Norway pine. Norway pine had 

some use f o r  s t r u c t u r a l  purpoees. The hardwoods and jack pine  had no 

comaercial value i n  1843. 

In h i s  1898 repor t  on the  fo res t ry  conditions i n  northern Wlsconain 

M r .  F i l i b e r t  Roth, Special Agent United S ta tes  Department of Agriculture, 
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estimated the  o r ig ina l  s tand of pine i n  27 counties, including the  

Wisconsin port ion of Royce Area 261. He reported tha t :  

. . . . The white pine occurred i n  nearly a l l  pa r t s  of 
t h i s  area; i n  most counties i t  was found I n  every township, 
on almost every sect ion,  and though checked a t  the  "openings," 
apparently by a lack of moieture, i t  followed all the  streams 
( the  ~ i s c o n s i n , B l a c k ,  Chippewa, St .  Croix, e t c . ) ,  f o r  a 
considerable distance beyond the limits of the fo res t .  General- 
l y  i t  seems q u i t e  independent of the qua l i ty  of t h e  s o i l ;  i t  
grew as fast, as s t e a d i l y  and t o  a s  l a r g e  proportions on the 
sandy and gravelly lands along the Flambeau, Chippewa, and 
Wisconsin as on the  heavier s o i l s  of the  divides and the famous 
Wolf r i v e r  basin. [PI. Ex. T-13 pp. 14, 15.1 

M r .  Roth also noted t h a t  Norway pine o r ig ina l ly  'I. . . . formed but a 

very small par t  of the  e n t i r e  stand of pine, but today [I8981 about 13 

per cent  of the remaining supply is red [Noway] pine:' PI. Ex. T-13, pp. 

Lumbering operations had begun i n  the 1830's on the  Menominee River and 

around Green Bay a s  soon as Indian title t o  that area  had been extinguished. 

By the  e a r l y  184OVs,there were severa l  m i l l s  on the r i v e r s  flowing i n t o  Lake 

Michigan i n  northeastern Wisconsin, including three on the  Menominee River. The 

en t i re  cut  from the  Menominee River basin was shipped t o  Chicago v i a  the 

lake u n t i l  1887, when the  ra i l road  began t o  carry lumber from the  area. 

The upper p a r t  of the  Menominee River and the  headwaters of the  Oconto 

River and Wolf River, which flow i n t o  Lake Michigan near Green Bay, l i e  

within the subject  t r a c t .  When the General Land Office surveyors traversed 

this port ion of Royce Area 261 i n  the  18501e,  they found evidence that  

timber had been cut  from the area  before i t  was surveyed. A s a d 1 1  was  
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subject  area ,  a s  e a r l y  aa 1838. A pill was b u i l t  on the  Fort River (a 

few mile8 from Royce Area 261) i n  1845; mills were a l s o  b u i l t  on the 

Sturgeon River and White Fleh River (east  of Royce Area 261) during t h e  

1840'8, ind ica t ing  t h a t  lumbermen were w e l l  aware of the  po ten t i a l  of 

t h i s  portion of Michigan's t iuher  rewources a t  t h i s  time. 

22. Lake Michigan Watershed. 

Then  were 2,085,895 acres  of white and Norway pine i n  the  Lake 

Michigan watershed port ion of Royce Area 261, and M r .  Trygg, p l a i n t i f f s '  

expert ,  estimated t h a t  the  stand contained 10.863 b i l l i o n  board f e e t  of 

lumber, which was an average of 5,208 board f e e t  per  acre.  The timber 

and lumber from tha t  a rea  could be delivered t o  the  routes of vesse l s  

t rading between Chicago, Milwaukee, and other  markets. The development 

of Chicago was accelerat ing,  with lumberyards i n  t h a t  c i t y  processing 

over 19,000,000 board feet i n  1844. Milwaukee w a s  a l s o  developing as an 

important lumber market. In the 1830'6 and 1840's lumbering operatione 

had begun and sawmills were located on r i v e r s  which reached i n t o  Royce 

Area 261. 

23. Wisconsin River Waterrhed. 

The Wieconsin River, feeding i n t o  the  Miaeissippi River, provided 

an o u t l e t  t o  developing lumber markets i n  the  Mississippi  River val ley  

and from there 'to the p r a i r i e  areas  of I l l i n o i s ,  Iwa, Hissouri and o the r  

s t a t e s .  There were 646,968 acres of white and Norway pine I n  t h i s  
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Wisconsin River drainage area.  The average stand of white and Norway 

pine,  as computed by W .  Trygg, was 6076 board f e e t  pe r  acre .  The 

Wisconsin River and its p r i n c i p a l  t r i b u t a r i e s  were l a r g e  enough t o  

f l o a t  l ogs  and lumber. To the  south  of Royce Area 261 comnercial 

lumbering had commenced immediately a f t e r  the land had been ceded by the  

Menominee Indians i n  1836, and by t h e  e a r l y  1840's t he re  were 24 mills 

i n  opera t ion  on t h a t  part of t h e  Wisconsin River. 

24. Lake Superior Watershed. 

The remaining pineland acreage, 1,531,268 ac res ,  was with in  the  

Lake Superior drainage system. That pineland was remnte,and the re  were great 

d i f f i c u l t i e s  i n  t r anspor t ing  the  lumber. There was uo r e a l  market f o r  

timber i n  t h a t  area u n t i l  t h e  St. Mary's canal  was completed i n  1855, 

and i t  became poss ib le  t o  reach t h e  same markets a s  those served by the  

Lake Michigan drainage lands. While the re  was some l o c a l  demand for  t h e  

timber, large-scale  lumbering d id  not  begin u n t i l  t h e  1860's. 

25. P l a i n t i f f s '  Expert - Robert Nathan. 

P l a i n t i f f s '  exper t  appra iser ,  Mr. Robert Nathan, valued t h e  timber 

and a g r i c u l t u r a l  uses of the sub jec t  t r a c t .  He  considered each of t h e  

three  drainage d iv i s ions  i n  h i s  a p p r a i s a l  of t h e  timberland. For t h e  

Lake Michigan and Wisconsin-Mississippi River drainage areas  he used 

the  "derived demand" approach. Since he  found no sales of comparable 

t r a c t s ,  M r .  Nathan's approach was: 

. . . . t o  determine how much stumpage (standing timber) 
would have been worth t o  a prospect ive buyer on the  b a s i s  of 
t h e  probable schedule of lumber s a l e s ,  t h e  known and probable 
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s e l l i n g  p r ice  of the  f i n a l  product ( l d e r ) ,  the cost  of 
logsing, t ransport  lng, sawing, r a f t ing ,  and delivery t o  
=rket ,  plru an allowance f o r  p r o f i t  t h a t  would appear 
reasanable t o  a lumber entrepreneur of tha t  time. This 
procedure i r  the  rtandard method of determining st\rmpagc 
valuation, and i a  nothing other  than a spec i f i c  appl ica t ion 
of the  general  p r inc ip le  t h a t  a fac to r  of production derives 
i ts  value from i ts  a b i l i t y  t o  contribute to  the production 
of a valued product. The standard formula t o  determine 
the value of a tmpage is: 

Stumpage value - s e l l i n g  p r ice  of lumber - (cost 
of production + p r o f i t )  

The allowance fo r  p r o f i t  m u s t  be large enou* t o  cover both 
a re turn  on the c a p i t a l  invested and a su i t ab le  allowance 
fo r  r i sk .  (Nathan Apprl i~al  Report, P1. Er. N-1, p. 31.1 

M r .  Nathan's project ion f o r  the  marketing of the  Lake Michigan-Wisconsin 

River timber was 40 years. He used a lumber p r i ce  of $20 per  thousand board 

feet (Mbf) delivered t o  the  Chicago,Milwaukee,and Mississippi River markets. 

HI8 coats  were $9.50 per Mbf f o r  the  Lake Michigan timber and $10 per  

Mbf f o r  the  timber i n  the Wisconsin River drainage, He arrived at these 

figures from the following itemiced estimates: 

Lngging, Putt ing Logs i n t o  Water, 
Booaxlng and Delivery t o  Mills  $3.10 

Sawing, Scaling, and Inspection 

Allowance f o r  Shrinkage, Losses 
and Incidentals  

Total Shipping Costs t o  Chicago 
Market 3.38 

Total Costs $8.58 

Add Safety Margin (10 percent) .86 

Maximum Eetimated Cost $9.44 

Applying the resulting p r o f i t  f ac to r  t o  the  projected yearly 

production through 1883, Elr. Nathan calculated a "net caah inflow!' He 

discounted each of the yearly income t o t a l e  t o  an 1843 value using both 
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8% and 10% discount  f ac to r s .  The 8% discount  f a c t o r  produced an 

ind ica t ed  va lue  of $7,451,077.00 and t h e  10% discount  f a c t o r  r e su l t ed  

i n  a va lua t ion  of $4,741,338.00. Since the re  were 2,085,895 ac res  of 

pineland i n  t h e  Lake Michigan watershed a rea ,  M r .  Nathan computed t h a t  

1 1 . . . . t he  stumpage value per  a c r e  of  pineland would be $2.27 i f  an 

annual discount  r a t e  of 10 percent  is used, and $3.57 i f  a discount 

r a t e  of 8 percent  is used." Nathan Appraisal  Report, P1. Ex. N-1, p. 43.  

The comparable f igu res  f o r  t h e  Wisconsin River area were $2.50 and 

$3.50 per  acre.  

M r .  Nathan recognized t h a t  t h e  pine timber i n  t h e  Lake Superior 

drainage was less access ib l e  t o  market i n  1843. H e  considered t h a t  even 

when t h a t  timber was logged the re  would be h igher  t r anspor t a t ion  cos ts .  H e  

valued t h e  Lake Superior pinelands a t  $1.00 an acre .  

M r .  Nathan used some 25 "sales" of pineland i n  t h e  nor th  c e n t r a l  

states t o  corroborate  h i s  stumpage va lue  per  a c r e  ca l cu la t ions .  Those 

25 "sales" occurred between 1855 and 1875 but  were discounted t o  an 1843 

value by means of t h e  wholesale p r i c e  index. They indica ted  a value of 

$2.94 per  acre. Seven of t h e  l i s t e d  t r ansac t ions  were o f f e r s  with no 

indica t ion  t h a t  any s a l e s  ever  occurred a t  the  adver t i sed  pr ices .  

In  valuing t h e  remainder of  Royce Area 261 f o r  i ts  a g r i c u l t u r a l  

and o the r  uses (excluding minerals) M r .  Nathan considered t h e  following 

fac tors .  

a. There was a growing demand for a g r i c u l t u r a l  land i n  Michigan 

and Wisconsin, as i nd ica t ed  by t h e  population growth and the  sales of 

land i n  t h e  two states i n  t h e  1830's and 1840's. The presence of minerals 

would has ten  s e t t l e l n n t  and developoent of the area i n v i t i n g  d n e r b  

mechanics, and farmers. 
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b. Front 1835 t o  1842, 2.4 mil l ion acres of land were sold  at land 

of f i c c s  i n  Michigan and Wiaccmsin a t  an average pr ice  of $1.28 per  acre ,  

and 2.2 lrillian acres from 1843 t o  1848 a t  an average p r ice  of $1.27 

per acre. 

c.  The climate and r o i l s  and portione of the  area  w e n  s u i t a b l e  f o r  

a$riculture.  Crops had been grown i n  Royce Area 261 before 1843 and 

ea r ly  surveyors and t r a v e l l e r s  i n  the region had com~ented favorably on 

the  prospacts f o r  agr icul ture ,  

d.  A market f o r  a g r i c u l t u r a l  products would develop I n  the  t r e a t y  

area a8 the  mtnerale and pinelands began t o  be exploited. 

e. Since minerals were known t o  be preeent i n  the t r e a t y  area,  

t h e  hardwoodswould be i n  demand fo r  charcoal f o r  smelting. Hardwoods were 

a l s o  used i n  farm implements and u tens i l s  and a s  s t r u c t u r a l  timbers. 

f .  The swampland had value a s  an adjunct t o  t h e  timber bueinesa i n  

t h a t  i t  f a c i l i t a t e d  logging operations. Swampland of ten  grew hay and had 

ialands of valuable pine and other timber. Some of i t  was s u i t a b l e  f o r  

subsistence farming a f t e r  drainage, 

Combining hie  stumpage value computations and considering a l l  the  

fac to r s  outl ined above, M r .  Nathan concluded t h a t  the  f a i r  market 

value of t h e  area ,  without any mineral enhancement, was $14,500,000.00. 

26. Defendant's Expert - Richard Be Hall. 

Defendant's expert M r .  Richard B. Hall,  a qua l i f i ed  r e a l  scrtate 

appra iser  valued the subject  lands, without any mineral enhanceplent, a t  25 

cents  an acre  f o r  a t o t a l  of $2,634,500.00. Since the re  were no comparable 

s a l e s  upon which t o  base a valuation,  Mr. Hall took i n t o  considerat ion the 
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s i z e ,  physical character is t ics ,  e o i l s ,  climate, access ib i l i ty ,  h i s t o r i c a l  

developments, markets, economic uses, na tu ra l  resources potent ia l ,  coat. 

of handling and prospects of r e sa le ,  and competition from pr ivate ly  

owned and s t a t e  and federally owned land. He conaidered t h a t  the 

highest and bes t  use f o r  the  t r a c t  would have been f o r  speculat ion -- 
to  be held f o r  fu ture  r e s a l e  i n  individual  t r a c t s .  He fel t  tha t  a 10- 

year waiting per iod would be required f o r  the  resa les  and t h a t  any 

prospective purchaser could not have got ten  more than $1.25 an acre 

overal l .  His est imate took i n t o  consideration tha t  public land was s e l l i n g  

a t  the  t i m e  f o r  $1.25 per acre  and i n  comparison with milliormof acres 

of o ther  public land, some of which may have been more des i rable  because 

of locat ion o r  a c c e s s i b i l i t y ,  a prospective purchaser would have concluded 

that  he could not get more overa l l  than $1.25 per acre. From this 

estimated r e s a l e  p r i ce  M r .  Hall assumed cos ts  per ac re  of 50 cen t sofor  

financing, cos t s  and management; 25 cents  f o r  development and ealee;  and 

a p r o f i t  of 25 cents  per  acre  -- leaving a f igure  of 25 cents  p e r  acre  

as the resu l t ing  purchase price o r  value. 

27. Land Value. 

The Commission concludes t h a t  the  March 28, 1843, f a i r  market value of 

Royce Area 261, without i t s  mineral enhancement, was: 
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Acreage 

Lake Michigan 
pineland 

Wisconein River 
pineland 

Lake Superior 
p ineland 

Other timberland, 
a g r i c u l t u r a l  land, 
swamp, and water 6,273,869 .60 

Total 

28. Mineral Resources. 

The f i r s t  discovery of i ron o re  i n  Royce Area 261was made i n  

September 1844. This was  some 18  months a f t e r  the  valuation da te  i n  t h i s  

case, and we f ind tha t  the  iron deposits  i n  the area d id  not contribute 

t o  the  t r a c t ' s  1843 f a i r  market value. 

On t h e  valuation date  i t  was known t h a t  there  were subs tan t i a l  copper 

&posi ts  i n  Royce Area 261. 

Radiocarbon datings of charcoal taken from ear ly  excavations i n  

the  Lake Superior copper region Indicate t h a t  these depoeits and mine 

p i t s  were worked approximarely 3500 years ago. The French explorer 

Chumploin recorded t h a t  Indians trading with French a t  Montreal brought 

l a rge  chunks of copper obtained by them from an a rea  on the  south ahore 

of Lake Superior. The record8 from the second voyage of Cartier i n  the 

years 1535 and 1536 refer red  t o  deposits  of copper i n  t h i s  area, and 

the  accounts of o ther  and later explorers a160 reported on the  copper 

deposits, 
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Probably the  f i r s t  de ta i led  account of t h e  copper deposits  i n  t h i s  

a rea  is contained i n  the  report  of Father Claude Allouez, a J e s u i t  

missionary who i n  1666 wrote about extensive copper deposits  on the  

Ontonagon River, Chequamegon Bay and the  mines on Isle Royale. Subsequent 

annual repor ts  of the Jesuits r e f l e c t  s imi la r  information and the presence 

of copper i n  valuable amounts i n  t h i s  a rea  wae w e l l  known t o  the  French 

au thor i t i e s .  

Louis Denys, Sleur de l a  Ronde, was the  Commandant of the  French 

post a t  Chequamegon, who, with the  support of French o f f i c i a l s  i n  Canada, 

and with the a c t i v e  encouragement of t h e  King and h i s  Minister i n  Paris ,  

agreed t o  bui ld  a twenty-five ton boat on Lake Superior t o  transport  

copper from the  mines t o  Sault  Ste. Marie and a boat of f i f t y  tons t o  

operate on Lake Erie and Lake Huron. 

The cormandant sen t  capper Ingots t o  France and requested aeaietance 

i n  s e t t i n g  up mining operations. In 1738 two miners were sent  t o  him 

t o  make a determination as t o  the  f e a s i b i l i t y  of extensive mining 

operations but these were never implemented. Following the  f a l l  of 

Quebec t o  the Bri t i sh  and the  Treaty of Paris i n  1763 the ares was 

ceded t o  the  Br i t i sh .  The f i r s t  reported mining venture undertaken by 

a European occurred i n  1763 when Alexander Henry established two 

msuccessful operatione on Keweenaw Point. 

Benjamin Franklin, who was i n  Par is  t o  draw up the  treaPy wfth the  

Bri t ish fo l loving the  Revolutionary War, had access t o  the journal8 and 

charts of the French engineers who were f a l i a r  with t h i s  area  and its 
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Pdnerals. In  order t o  make certain t h i s  area would belong t o  the United 

States ,  the  boudary  l i n e  was d r a m  a t  h i s  instance through Lakc 

Superior, 

In 1840 the  Michigan State G e o l ~ g i a t ,  Dr .  Douglaus Boughton, c o w  

-need an inves t igat ion of the copper b e l t  on the  northern slope of the 

Upper Peninsula. H i s  annual repor t  of 

Legislature,  indicated a great  mineral 
, 

defined the  extent  of copper deposits ,  

February 1, 1841, t o  the  Michigan 

po ten t i a l  i n  the  area. Dr. Roughton 

the geological formation8 of the 

area,  and the nat ional  benef i t s  t h a t  could r e s u l t  from economic development 

of the  ragion. He pointed out t h a t  t h e  t rue  source of the maases of 

v i rg in  copper ao frequently reported from the  ear l ie80 times, were the  

t r a p - r o c k ,  and the  masses themselves were not necessari ly indicat ions  

of primary copper-bearing rocks. His report  disclosed t h a t  veins were 

found t o  vary from a few inches t o  15 f e e t  i n  width, and surface exposures 

indicated continuity of the vein f o r  o n e f o u r t h  t o  one-third mile with 

aome extending more than a mile. These veins occurred i n  a be l t  of trap 

rock t h a t  occupied I s l e  Royrrle, and extended i n  a width of one t o  six 

miles f o r  133 miles i n  a great arch from the  t i p  of Keweenaw Point t o  the  

Montreal River. While D r .  Houghton reported t h a t  he waa f u l l y  s a t i s f i e d  

t h a t  the  mineral d i s t r i c t  would eventually becme a source of s t e a d i l y  

increaeing wealth t o  the people of Michigan, he did caution t h a t  i t  

might prove t h e  ru in  of hundred of adventurers who would have expectations 

which could never be real ized.  Exploitation of the copper resources would 

require  the  most judicious and economical expenditure of cap i t a l .  
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29. Copper Production. 

In 1840 copper production in the United Sta tes  was l imited t o  a 

few small mines i n  Connecticut, Vermont, and Maryland, with the  United 

Sta tes  importing copper products valued at  1.5 mi l l ion  do l l a r s .  From 

1850 t o  1877 Michigan copper mines produced from 75% t o  80% of the  

nation's  copper. 

The f i r s t  production of copper from the  subject  t r a c t  was i n  1845. 

Production from Michigan copper mines was 13 tons i n  1845; 29 tone i n  

1846; 236 tons i n  1847; and 516 tons i n  1848. Copper production faom the 

Lake Superior d i s t r i c t  consis tent ly  increased i n  the enuuing yeare. 

The Cl i f f  Mine, on Keweenaw Point,  was the  f i r s t  b ig  copper producer i n  

the area. accounting f o r  732 tons of the  copper production f o r  the  four 

years from 1845 through 1848. Another important producer i n  the  ear ly  

years was the  Minnesota mine, located i n  Ontonagon County. It commenced 

operations i n  1848. Copper pr ices  were subject  t o  wide f luctuat ions ,  with 

the  b a s i c  p r i ce  determined by the market i n  England. The pr ice  per pound 

(converted from England's p r i ce  i n  pounds per long ton) was about 18 cents  

in 1780 and h i t  a high of 43 1 /3  cents  i n  1807. In the  1840's the  p r i ce  

ranged between 17 113 cents and 2 1  2/3 ceats. Over the  next 100 years 

prices ranged up t o  32 cents  per  pound i n  times of i n f l a t i o n  (war) and 

d m  t o  6 cents  per  pound i n  the depression of the  1930's. 

30. P l a i n t i f f s '  Mineral Appraiser - Roy P. Full.  

P l a i n t i f f s '  expert mineral appraiser ,  Roy P. Full ,  valued the  minerals 

in Royce &ea 261 at $12,784,000.00. He prepared a de ta i l ed  report which 

contained voluminous excerpts  from geological surveys and gave-nt 
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reporta pertaining t o  the ~ o l o g y  of the  copper and iron ranges and the 

bearing lands and f i u d  t he  acraagea f o r  each. Relying on the information 

which he conclidered wau available by March 28, 1843, o r  tha t  which could 

have been reasonably obtained a t  t ha t  time, M r .  Full  ~SiwQd per acre 

v a l u o  to the acreages i n  each mineralized area. U s  valuatlcms for t he  

copper bearing land8 were: 
Fair  Market 

Area - Acreage Value/Acre Value 

Keweenaw Point 122,880 $50 . 00 $6,144,000 

Portage Lake t o  
Porcupine Mountains 101,760 25.00 2,544,000 

I s l e  Royal 

& Fullb valuation fo r  the land containing i ron ore was: 

Area 

Marquette Dia t r i c t  

Fair Market 
Acreage Value/Acre Value 

Menominee Dia t r i c t  32,000 20.00 640,000 

Penokee-Gogebic 
D i s t r i c t  

31. Defendant 's Wneral  Appraiser - Ernest Oberbillifi. 

Mr. Ernest Oberbillig made an appraieal of the copper po ten t ia l  of 

the area  f o r  the defendant, baafng his conclusion of I t s  value on a 

calcula t ion of the  royalty on projected copper production from 1843 t o  

1890. He  then diecounted t h i s  royalty t o  the 1843 valuation date. Be 
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confirmed h i s  conclusion by what he  r e f e r r e d  to as hinds ight  check 

methods, one being a cap i t a l i zed  computation of one half  of t h e  dividends 

pa id  by copper mining companies and the o t h e r  was a cap i t a l i zed  royal ty  

on a c t u a l  production of copper. 

Oberb2llig considered the amount of copper imported i n t o  t h e  

United States up t o  1843, and from that he projected what a prospective 

purchaser would have considered t o  be the  annual requirement for copper 

through 1890. Ant ic ipa t ing  that  production could reach 5200 tons per  

annum by 1850, he  pro jec ted  production figures t o  1890 and, valuing t h e  

copper at $500.00 per ton, appl ied  a roya l ty  f igure  of 10% on each 

year's production. Because of the unforseeable f a c t o r s  and hazards 

Involved i n  mining operat ione he discounted the annual r o y a l t i e s  by 25% 

to  compute the 1843 value of the  yea r ly  royal ty  payments a t  $476 ,000. 00, 

as follows : 

COPPER VALUE 

Year 10% Value 25% Factor "Value " 

Tota l  : $ 476,600 
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Mr. Oberbi l l lg  a180 made an analys is  of the  royal ty  value of the  

ac tua l  copper production from 1845 through 1890. Using the  8- 10% 

royal ty  f i g u r e  but discounting the year ly  payments by only a 15% factor, 

Mr. Oberbi l l ig  a r r ived  a t  an 1843 value of $587,992.74. 

A8 another  hindsight  method, M r .  Oberbil l ig computed an 1843 value for 

dl dividend. paid by t h e  copper mining companies fram 1849 through 1890. 

Using a 15% discount f a c t o r  he arr ived a t  an 1843 value of $956,472.00. 

Considering t h a t  d i s t r ibu ted  p r o f i t s  would be s p l i t  between owaer and 

operator ,  he concluded tha t  the  1843 value of the owner's share  of p r o f i t s  

would have been $478,236.00. 

M r .  Oberbil l ig a l s o  cmeidered t h a t  e f l v e r  i n  the  copper veins would 

have added another $50,000.00 value t o  the  mineral value. H e  concluded 

t h a t  the value of the  mineral enhancement of Royce Area 261 on March 28, 

1843, was $550,000.00. 

32. Computation of 1843 Value of Projected Royalty Payments. 

Uaing M r .  Oberbil l ig 'a  projected copper production, gross values, 

and 10% royalty f igure ,  t h e  Coraadseion has recomputed the  1843 value of euch 

royal ty  payments through 1890 using 15% discount fac tors .  The r e s u l t i n g  

1843 value f o r  euch yearly royal ty  payments is $1,591,382.00, as follows: 

10% Royalty 15% Discount 
Year Value Factor 1843 Value 
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33. Mineral Value. 

The Commission concludes tha t  the March 28, 1843, f a i r  market 

value of the mineral deposits i n  Royce Area 261 was $l,600,000.00m 

34. Total Value. 

The fa i r  market value of Royce Area 261, as of March 28, 1843, was: 

Surface value $7,262,818.00 

Minerals 1,600,000.00 

Total $8,862,818.00 

35. Consideration. 

In Article IV of the Treaty of October 4, 1842 (7 Stat. 591, 5 9 2 ) ,  

the  United States agreed t o  make cer ta in  payments t o  the "~hippewa Indians 

of the Mississippi, and Lake Superior," as consideration for the cession 

of Royce Area 261. The promised payments to ta l led  $875,000,00. 

36. Conclusion. 

The promised consideration of $875,000.00 for  lands having a fair  

market value of $8,862,818.00 was so grossly inadequate as t o  render that  

consideration unconscionable within the meaning of Clauee 3,  Section 2 

of the Indian Claims Commiseion Act (60 Stat .  1049, 1050). 

7- 
ce , Commissioner 


