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BEFORE THE INDIAN CLAIMS COMMISSION 

THE LIPAN APACHE TRIBE, THE MESCALER0 1 
APACHE TRIBE, et a l . ,  

1 
P l a i n t i f f s ,  

) 
THE PUEBLO DE SAN ANTONIO DE LA YSLETA 1 

DEL SUR, AND THE PIROS, MANSOS AND THE 1 
SUMAS TRIdES, AND THE PUEBLO OF THE 1 
TIGUA INDIAN COMMUNITY, 

1 
In te rvenors ,  1 

1 
THE TONKAWA TRIBE OF INDIANS OF OKLAHOMA, 

amalgamated with and successors  i n  i n t e r e s t  ) Docket No. 2 2 4  
t o  t he  TEXAS TONKAWA TRIBE and t h e  TEXAS ) 
LIPAN TRIBE, and the  TEXAS KARANKAWA TRIBE, ) 

1 
Second In te rvenors ,  1 

) 
v. ) 

THE UNITED STATES OF AMERICA, ) 

Defendant. 1 

Decided: February 19, 1976 

Appearances: 

Tom Diamond, Attorney f o r  Intervenors .  

Dean K. Dunsmore, wi th  whom was 
Ass i s t an t  Attorney General Wallace 
H. Johnson, Attorneys f o r  Defendant. 

OPINION OF THE COMMISSION 

Blue, Commissioner, de l i ve red  the  opinion of t he  Commission. 

On February 14, 1975, t h e  Pueblo d e  San Antonio de  l a  Ys le ta  del Sur,  

on behalf of t h e  P i r o s ,  Mansos, Sumas and Tigua Indian Community, 

hereaf te r  r e f e r r e d  t o  as the  Tigua, in te rvenors  i n  Docket 22-C, f i l e d  a 

motion t o  mend and supplement t he  order  of t he  Conmission gran t ing  i n  
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par t  the  defendant 's motion t o  dismiss applicat ions t o  intervene. The 

procedural h i s to ry  of t h i s  caae indicate8 tha t  the  movanta filed a 

p e t i t i o n  t o  intervene i n  Docket 2 2 4  on May 20, 1969, which w a s  granted on 

November 5, 1969, Liaan Apache Tribe v. United S ta tes ,  22 Ind. C1. Corn. 1. 

On January 15, 1975, upon defendant's motion, the  ~oumias ion 's  order of 

November 5. 1969, auvra, was i n  pa r t  vacated, and the  p e t i t i o n  t o  in ter -  

vene by the Pueblo de San Antonio de l a  Yeleta d e l  Sur, et a l . ,  wa8 

denied, 35 Ind. C1.  Comm. 302. On February 14, 1975, the  ins tan t  motion 

waa f i l e d  pursuant t o  Sac. 33 of the ~onunission's General Rules of 

Procedures. 25 C.F.R. $ 502.33. 

Movants seek t o  have the  Commission mend its holding of law and 

f indings of f a c t  t o  ind ica te  t h a t  the Tiguas had an absolute r i g h t  t o  

not ice  of the  Indian Claims Commission Act and that they, i n  f a c t ,  had 

not received not ice  of the Act 's  existence. The Courmission is unable t o  

s t a t e  with c e r t a i n t y  that the  Tiguas received no t i ce  a s  required by the  

A c t .  Notwithstanding the  Commisaion'a uncertainty on t h i s  point ,  i t  is 

our opinion t h a t  the ins tan t  motion can be f u l l y  disposed of on other  

grounds. In  order t o  adequately deal  with the movantsl contentions, 

we a h a l l  consider not only the  l ega l  i ssues  expressly raised i n  t h i s  

motion, but those legal i ssues  ra ised  by implication. 

The Tiguas contend t h a t  the  s t a t u t e  crea t ing the Indian Claims 

Commission(25 U.S.C. 8 5  70-70v-2)imposes an absolute duty on the  Com- 

mission t o  give no t i ce  t o  Indians, i n  accordance v i t h  See. 13(a), 
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1/ - 
25 U . S . C .  Sec. 70 1. The Tiguas f u r t h e r  argue t h a t  because they did not 

have n o t i c e  of t h e  Act, t h e  s t a t u t e  of l i m i t a t i o n s  must t o l l .  Movants 

ignore however, t h e  o b l i g a t i o n  imposed on them t o  have knowledge of the 

law. The Supreme Court held i n  North Laramie Land Co. v. Hoffman, 

268 U. S. 276, 45 S. C t .  491, 69 L. Ed. 953 (l924), 

A i l  persons a r e  charged with knowledge of t h e  provis ions  
of s t a t u t e s ,  and must t ake  no t e  of t he  procedure adopted by 
them, and when t h a t  procedure is not  unreasonable o r  a r b i t r a r y ,  
t h e r e  aye no c o n s t i t u t i o n a l  l i m i t a t i o n s  r e l i e v i n g  them from 
conforming t o  i t .  

The burden was on t h e  Tiguas t o  know of the Indian Claims Commissioq Act. 

There waa no showing t h a t  t h e  procedures for f i l i n g  a claim under t he  

Act were e i t h e r  unreasonable or a r b i t r a r y .  

Even i f  w e  assume t h a t  n o t i c e  was lack ing ,  this Commission is  

powerless t o  g ran t  t he  r e l i e f  sought.  f n  Thomas v. United S t a t e s ,  125 
1 

c t .  C1. 76 (1953). t he  Court s t a t e d ,  "Generally, lack of knowledge of 

t h e  ex i s t ence  of a  cause of a c t i o n  o r  of f a c t s  which c o n s t i t u t e  t h e  cause 

will not  postpone fhe  opera t ion  of t he  S t a t u t e  of ~ i m i t a t i o n s . "  In  

support of t h i s ,  see also Dion v. United S t a t e s ,  137 C t .  C1. 166 (1956). 

Movants' conten t ion  is adequately disposed of by Japanese War Notes 

Claimants Assoc ia t ion  v. United S t e t e s ,  178 C t .  C1 .  630 (1967), wherein 

t h e  cour t  s t a t e d :  

11 Sec. 13(a). As goon as prgc t i cab l e  t he  Commission s h a l l  send a 
Written explana t ion  of t h e  provis ions  gf t h i s  Act t o  the recognized 
head of each Indian tribe and band, and t o  any o the r  i d e n t i f i a b l e  groups 
of American Ind ians  e x i s t i n g  a s  d i s t i n c t  e n t i t i e s ,  r e s i d i n g  wi th in  t h e  
t e r r i t o r i a l  l i m i t s  of t h e  United S t a t e s  and Alaska, and t o  the  superin- 
tendents of all Indian agenc ies ,  who e h a l l  promulgate t he  same, and 
'hall r eques t  t h a t  a d e t a i l e d  s ta tement  of all claims be s e n t  t o  t h e  

t oge the r  wi th  t he  names of aged o r  i n v a l i d  Ind ians  from 
deposition8 should be taken immediately and a s u m a r y  of t h e i r  

Proposed testimonies . 
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In  c e r t a i n  ins tances  the  running of t h e  s t a t u t e  w i l l  be 
suspended when an acc rua l  d a t e  has been ascer ta ined ,  but  
p l a i n t i f f  does not know of his claim. Ignorance of r i g h t s  
which should be known is not  enough. (Cases de le ted . )  
P l a i n t i f f  must e i t h e r  show t h a t  defendant concealed its a c t s  
wi th  the  r e s u l t  t h a t  p l a i n t i f f  was unaware of t h e i r  
ex is tence  o r  i t  must show t h a t  i ts  i n j u r y  was "inherent ly 
unknowable" a t  the  acc rua l  date .  

Movants cannot claim t h a t  t h e i r  a l leged  ignorance of the  Act alone is 

enough t o  t o l l  t he  s t a t u t e  of l imi t a t ions .  Movants cannot show t h a t  t h e  

Commission i n t e n t i o n a l l y  concealed the  Act o r  t h a t  i ts exis tence  was 

inherent ly  unknowable. On the  cont rary ,  the  Commission went t o  g r e a t  

lengths  from t h e  d a t e  of its incept ion u n t i l  August 13, 1951, t o  contact  

a l l  t r i b e s  o r  bands whom i t  had reasons t o  know exis ted .  

The quest ion of j u r i s d i c t i o n  with regard t o  a s t a t u t e  of l i m i t a t i o n s  

was diecussed a t  g rea t  length  by the  Supreme Court i n  Soriano v. United 

S t a t e s ,  352 U.S. 270 (1957). The p l a i n t i f f  had supplied Ph i l ipp ine  

g u e r i l l a  forces  from 1942 t o  1945, claiming t h a t  they were i n  t h e  employ 

of the U. S. Army. He f i l e d  a claim with the  U.S. Amy Claims Service i n  

March 1948 which was denied i n  June 1948. He then f i l e d  a claim wi th  

t h e  U.S. Court of Claims more than s i x  years  a f t e r  t he  l a s t  r equ i s i t i on ing  

of suppl ies .  The Court he ld  t h a t  t he  p l a i n t i f f  was under a l e g a l  d i sab i l -  

i t y  by v i r t u e  of the  Japanese occupation of t he  Phi l ippines  and allowed 

the  claim t o  be f i l e d .  The Supreme Court reversed. The Court held: 

It has been s e t t l e d  s i n c e  Kendall v. United S t a t e s ,  107 U.S. 
123 (l883),  t h a t  t he  Congress i n  c rea t ing  t h e  Court of C l a i m s  
r e s t r i c t e d  t h a t  c o u r t ' s  j u r i s d i c t i o n .  I n  Kendall t h i s  Court held 
t h a t  the  Congress i n  t h e  Act c rea t ing  the  Court of C l a i m s  gave t h e  
Government's consent to  be sued t he re in  only i n  c e r t a i n  c l a s s e s  of 
claims and t h a t  no o the r s  might be a s se r t ed  a g a i n s t  i t ,  including 
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"claims which a r e  dec la red  bar red  i f  no t  a s se r t ed  wi th in  t h e  time 
l imi t ed  by t h e  s t a t u t e . "  Id . ,  a t  125. As t o  t he  la t ter  cases ,  
j u r i s d i c t i o n  was given only  over those  f i l e d  ' 'within s i x  yea r s  
a f t e r  such claim f i r s t  accrues , "  un l e s s  t h e  claimant was "under 
l e g a l  d i s a b i l i t y  o r  beyond t h e  seas a t  t h e  t i m e  t h e  claim accrues," 
i n  which event  s u i t  must be  f i l e d  w i t h i n  t h r e e  years  a f t e r  t he  
d i s a b i l i t y  ceases." 62 S t a t .  976, 28 U.S.C. Sec. 2501. As was 
s a i d  i n  Kendall ,  supra ,  "The cou r t  cannot superadd t o  those  
enumerated ...," i t  having "no more a u t h o r i t y  t o  eng ra f t  (another)  
d i s a b i l i t y  a r i s i n g  from s i cknes s ,  s u r p r i s e ,  o r  i n e v i t a b l e  
accide,.?, which might prevent  a claimant  from suing wi th in  
t he  time ?rescr ibed."  Id . ,  a t  125. 

The Court continued: 

. . .Congress was e n t i t l e d  t o  assume t h a t  t he  l imi ta -  
t i o n  per iod i t  prescr ibed  meant j u s t  that per iod and no 
more. . .And this Court has  long decided t h a t  l i m i t a t i o n s  
and condi t ions  upon which the Government consents  t o  be 
sued must be s t r i c t l y  observed and except ions t h e r e t o  
a r e  no t  t o  be implied. . .We a r e  not  unmindful t h a t  t he  
enforcement of t h i s  r u l e  might r e s u l t  i n  hardship i n  
some cases .  . .Such cons ide ra t i ons  are not  f o r  us ,  a s  
t h i s  Court can enforce  r e l i e f  a g a i n s t  t he  sovereign only 
w i th in  t h e  l i m i t s  e s t ab l i shed  by Congress. 

The Indian Claims Comis s ion  is i n  t he  same pos i t i on  as t he  Court of. 

Claims i n  t h a t  i t  has a s t a t u t e  of l i m i t a t i o n s  which ba r s  fo reve r  a l l  

claims which a r e  no t  f i l e d  i n  a t imely manner. 

The Commission has  d e a l t  w i t h  t h e  j u r i s d i c t i o n a l  ques t ion  i n  

Caddo Tr ibe  v. United S t a t e s ,  35 Ind. C1. COUIUI. 321 (1975) in which we 

said : 

Asser t ions  by c e r t a i n  of t he  i n t e rvenor s  t h a t  they 
f a i l e d  t o  r e c e i v e  n o t i c e  of t h e  Indian Claims Commission 
A c t  are no t  proved. . .Even i f  lack of n o t i c e  were proved, 
w e  do  no t  f e e l  t h e  Commission could thereby f i n d  a cure  
f o r  t h e  j u r i s d i c t i o n a l  d e f e c t  determined by t h e  Court of 
Claims. F i n a l l y ,  i n  l i g h t  of t h a t  Court ' s  r u l i n g ,  we 
cannot accept  t he  argument t h a t  t h i s  Commission may adopt 
a procedural  r u l e  and thereby circumvent the express  l imi ta -  
t i o n  on the  ~onnniss ion 'e  j u r i s d i c t i o n  contained i n  Sec. 12 
of our  A c t .  60 S t a t .  1049, 1052. 
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We conclude that the Tiguao muat be presumed to  have known of the 

Indian Claims Commiaaion Act. that the statute of limitationcl is not 

tol led by movantr' alleged failure to  receive notice, and t h i s  ~orhniaaion 

is without authority to change the jurisdictional requirements mandated 

by the A c t .  However, i t  is our be l i e f ,  based on a preliminary examination 

of all aspects of the evidence submitted i n  th i s  docket, that movants' 

aboriginal title claim is not without merit. Unfortunately. we do not 

have the means to  resolve movants' problem as they would like. There- 

fore. for the reasons stated above, movanta' motion must be denied. 

We concur: 


