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BEFORE TEIE INDIAN CLAIMS COMKISSION 

THE LIPAN APACHE TRIBE and bands thereof, 
u re l . ,  Pedro Mender: and Philemon Venego; 

) 
THE MESCALERO APACHE TRIBE and banda thereof, ) 

ex tel., Solon Sombrero, Fred P e l l m ,  
Eric Tor t i l l a  and Victor Dolan; ) 

1 
THE APACHE TRIBE OF THE MESCALERO RESERVATION ) 

on behalf o f ,  o r  as succeesor t o ,  the ) 
Lipan Apache Tribe and bands thereof, and ) 
the  Mescalero Apache Tribe and bands thereof, ) 

1 
Pla in t i f f a ,  ) Docket No. 22-C 

v. 1 

THE UNITED STATES OF AMERICA, 1 
1 

Defendant. 1 

Decided: February 19,  1976 

FINDINGS OF FACT ON COMPROMISE S E T T L E X E ~  

This matter is  now before the Commission on a joint  motion for  

entry of final Judgment under the above-captioned docket i n  the tot81 

amount of $10,000,000. The Lipan Apache Tribe sha l l  recover $5, 000, 000, 

and the Mescalero Apache Tribe ehal l  recover $5,000,000 

The claims i n  Docket 22-C were brought by the Apache Tribe of the 

Mescalera Reservation t o  recover compensation from the United S ta te r ,  on 

behalf of the  Lipan Apache Tribe and the Mescalero A?ache Tribe, fo r  the 

taking of the ancestral  lands wi th in  Texas which beionged reepectfvely 

to  the Lipan Apache Tribe an< t h e  Mescsiera ApaC-e Tribe. 

The Commission heretofore determined on March 14,  1975, In 36 Ind. 

C1. bum. 7, the extent a d  boundaries of the  lands In Texas t o  which 

each, t he  Lipan Apache Tribe and the kbscalero Apache Tribe, held Xndhn 

t i t l e .  The Com~iseion fur ther  determined i n  that decision that the 
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United States, without the payment of any companuation, extingulshcd tha 

t i t le  of the  Lipan Apache Tribe t o  l t n  aboriginal land8 in T~XU on 

November 1, 1856, and extinguirhed the t i t l e  of the  Memcalero Apache 

Tribe to  it. aborigio.1 land. i n  Teus on May 27, 1873. Tbe Coaud~eion 

directed +bt the caoe proceed to  a d e t e r m i ~ t l o n  of the acreage .nd 

value8 of the Lipan and Meacalero award area. a. of t h e i r  rempectl- 

dater of extinguishment. 

On June 13, 1975, the  pla int i f f .  f i l ed  a motion for  rehearing 

raquerting the Coumireion t o  reconrider i t e  finding. r e l a t i ve  t o  the  

boundaria. of the  aboriginal lands i n  Texan of the  Mescalero Apache Tribe 

and the manner and date of the  extinguiehmant of the Indian t i t l e  of the 

Mercelero Apache Tribe t o  auch lands. 

Agreement wae aubrequently reached by the  p l a i n t i f f s  and the  

drfandant on a compromlre settlement of the Lipan and Mercalero clalms 

in t h i r  cam. A hearing having been held before the Commieeion on 

February 10, 1976, on the proposed compromise settlement, the CommircLon 

maker the following findings of fac t  which are supplemeatal t o  the  

previoue findfngs nos. I through 16. 

17. On January 27, 1976, the p l a ~ n t i f f e  and the defendant, pursuant 

t o  a et ipulat ion of rettlement, f i l e d  i n  t h i r  cacle a joint  motion for 

entry of a f i n a l  judgment i n  favor of the p l a i n t i f f ,  Apache Tribe of 

the Meacalero Reservation, o i  which $5,000,000 aha11 be on behalf of the  

Lipan Apache Tribe and $5,000,600 eha l l  be on behalf of the  Meaulero 

Apache Tribe, with no revla.: r o  be sbught o r  appeal t o  be taken by the  

pa r t i e r  t o  the  s t ipulat ion.  
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18. The p a r t i e s  a l s o  f i l e d  12 exh ib i t s ,  iden t i f i ed  a s  S 4  through 

S-12 i n  support of the  proposed settlement. These exh ib i t s  a r e  hereby 

received i n  evidence. 

19. On September 18, 1975, counsel f o r  the  p l a i n t i f f  a i n  Docket 

2 2 4  submitted a l e t t e r  t o  Acting Assistant  Attorney General Walter Kiechel, 

Jr., offer ing t o  compromise and s e t t l e  the claims there in  f o r  a f i n a l  

judgment i n  favor of the  p l a i n t i f f ,  Apache Tribe of the Meacalero 

Reservation, i n  the  ne t  amount of $5,000,000 on behalf of the  Lipan 

Apache Tribe and i n  the  net  amount of $5,000,000 on behalf of the  

Mescalero Apache Tribe, with no review t o  be sought o r  appeal taken by 

the p a r t i e s  (Exhibit S-1). 

20. By l e t t e r  dated October 17, 1975, Acting Assistant  Attorney 

General Walter Kiechel, Jr., on behalf of the Department of Jus t i ce ,  

accepted the  o f f e r  of set t lement,  subject  t o  c e r t a i n  conditione, including 

(a) t h a t  the  proposed set t lement be approved by appropriate t r i b a l  

resolut ions ,  and (b) t h a t  approval of the  set t lement,  a e  well a s  the  

t r i b a l  resolut ions ,  be secured from the Secretary of the I n t e r i o r  o r  h i s  

authorized repreeentat  ive  (Exhibit S-2). 

21. The terms of the  settlement a r e  s e t  f o r t h  i n  the  a t ipu la t lon  

for  ent ry  of f i n a l  judgment entered i n t o  by counsel for  p l a i n t i f f 6  and 

defendant and f i l e d  with the Commissiofi, which reads a s  follows: 

STIPULATIOK FOR ENTRY OF FINAL JUDGkENT 

It i e  hereby s t ipu la ted  by the  ? l a i n t i f f s  and defendant, 
througk t h e i r  a t torneys ,  a s  follows: 
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1. The c1aLoae i n  Docket No. 2 2 4  s h a l l  be ae t t l ed  by 
the  entry of f i n a l  judgment, no reviev t o  be sought o r  appeal 
t o  be taken by the  p u t i e a  t o  t h i s  r t ipulat ion.  

2. Final judgment again~t defendant shall be entered in 
Docket NO. 2 2 4  i n  favor of the  p l a i n t i f f ,  Apache h i b e  of the  
Mercalero Reaervation, of vhich $5,000,000 ahall be on behalf 
of th. Lipan Apache Tribe, and $5,000,000 8hd . l  be on behalf 
of th. Maecalero Apache Tribe. 

3. The f i n a l  j u d p n t  shall dirpoee of a11 claim# or  
demands which the p l a i n t i f f e  and any of them have aeaarted o r  
could have a rmr t ed  a p i n e t  defendant i n  Docket No. 224. The 
f inal  judgment aha l l  a180 dispoee of a11 claims, d d a ,  
payaentr on the claim, counterclaims o r  o f f r e t s  which defendant 
hrs r r re r ted  o r  could have asrerted againr t  p l a in t i f f8  o r  any 
of them ,in Docket No. 2 2 4  for  the period up t o  and Including 
June 30, 1951. 

4 .  It iu agreed that defendant s h a l l  not be barred by 
t h i s  s t ipu la t ion  o r  by the  f i n a l  judgment entered pursuant 
therato  from claim in^ i n  any other action o f f s e t s  accruing 
a f t e r  June 30, 1951, 

5 .  P l a i n t i f f s  hereby withdraw the i r  motion f o r  rehearing 
f i l e d  w i t h  the Cammission i n  Docket NO. 2 2 4  on June 13, 1975, 
ra id  withdrawd t o  be effective coincident with the  entry of 
f i n a l  judgment herein. 

6. The f i n a l  j u d v n t  entered pursuant t o  t h i s  s t ipu la t ion  
r h r l l  be by way of comprmfae and setclement and shall not ba 
conrtruad as an admisrion by any party as t o  any isme for  
purpoaer of any other caee, 

7. The p l a i n t i f f s  and defendant agree t o  execute and f i l e  
with the Comirsion a jo in t  motion for  entry of f i n a l  judgnlent 
purauant t o  t h i s  r t ipu la t ion ,  submitting a proposed form of f i n a l  
judgment for  the approval of the  Coarmisemn. 

22. A general meeting of the member8 of the  Apache Tribe of the 

Mercalrro Reaervation and a11 Indians of Mescalero Apache descent and of 
I 

Lipan Apache descent wacl echeduled for  Saturday, December 6, 1975, a t  

11:00 a.m., a t  the  Community Center on the Meacalaro Rewrvatlou, W.w 

Mexico. The tine, place, and purpoae of the meeting were rat fo r th  in 8 
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n o t i c e  issued by t h e  Pres ident  of the  Apache Tribe of the Mescalero 

Reservation (Exhibit  S-3). The Secre tary  of t h e  Apache Tribe of t h e  

Mescalero Reservation has  c e r t i f i e d  t h a t  a copy of t h a t  no t i ce  was mailed, 

p r i o r  t o  November 20, 1975, t o  t h e  l a s t  known address  of a l l  enro l led  

adult members of t h e  Apache Tr ibe  of t h e  Mescalero Reservation, and t h a t  

t he  n o t i c e  ~f t h e  meeting was also posted a t  var ious  p laces  on t h e  

Mescalero Reservation, inc luding  t h e  Tr iba l  S tore ,  t h e  Post Off ice ,  the 

Triba l  Office,  acd t h e  Off ice  of the  Bureau of Indian Af fa i r s  (Exhibi ts  

S-3 and S - 5 ) .  . Fur ther ,  no t i ce  of t he  meeting was publicized by publica- 

t i o n  of t h e  n o t i c e  i n  the  November 26 and December 3, 1975, i ssuee  of t h e  

following newspapers of genera l  c i r c u l a t i o n :  Albuquerque Tribune, 

Albuquerque Journal ,  Daily Oklahoman, Arizona Republic, and Houston 

Chronicle (Exhibit  S-6). 

23. The general  membership meeting was held,  a s  scheduled, on 

December 6, 1975. Copies of the  proposed se t t lement ,  t h e  r ep ly  of t h e  

Department of J u s t i c e  the re to ,  and a  w r i t t e n  r epor t  prepared by t h e  t r i b a l  

claims a t to rneys  s e t t i n g  out  t h e  h i s t o r y  of the  claims, t h e  l i t i g a t i o n  

before t h e  Co~aulission, and t h e  terms of t h e  se t t lement ,  were made ava i l -  

able  t o  those i n  attendance. The t r i b a l  members were given an oppor tuni ty  

t o  read t h e  se t t lement  and r epor t ,  and the  repor t  w a s  explained i n  English 

and in t e rp re t ed  and explained i n  t h e  Apache language. Following diclcu88*on, 

during which t r i b a l  members were inv i t ed  t o  ask ques t ions  and t o  expr-8 

t h e i r  views on t h e  proposed se t t lement ,  t h r e e  r e so lu t ions  were presented: 
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the  f i r s t  , a rerolut ton approving the settlement which waa ad0pt.d by the 

adul t  enrolled mambera of the Apache Tribe of the Mercalero Reservation 

by 8 vote of for and - 0 againat (Exhibit 5-7) ; the  eecond, 8 r e ~ l u -  

t i on  approving the  tmttlemcnt which WM adopted by the  Indlana of 

M.8calero descent by a vote of 116 for  and 2 agalnr t  (Exhibit S d ) ;  m d  

the  thi rd ,  8 resolution approving the uettlamant vhgch m a  d 0 p t . d  by 

Indim. of Lipm descent by a vote of 61 for a d  againat (Exhibit S-9) . 
24.  On tha t  rane day, December 6, 1975,  af tar approval of the  

propored wttlernent by the  t r i b a l  memberehip, the Tribal  Council of t b  

Apache Tribe of the Mercalero Reeervation unanimously adopted a reeolution 

approving the propoeed rettlement (Exhibit S-10). 

25. On the  baais of the report of the proceedinga of December 6, 

1975, eubnitted by M r .  Wilbur Parker, Acting Superintendent of the  

Meacalero Agency. as well as information on the proposed rettleumnt 

rupplied by the attorney. for the p la in t i f fa .  the Department of the 

In te r io r  approved the proposed settlement by l e t t e r  of January 22, 1976, 

addreoaed t o  Weisebrodt and Wsiasbrodt, counsel t o  p l a i n t i f f s  i n  Docket 

224, r e  followa (Exhibit S-12): 

You requeated our approval of a proposed compromise t o  e e t t l e  
the claims in Docket No. 2 2 4  before the Indian Cla im Cammiselon 
fpr  a net  final judgment of $10,000,000 t o  be entered i n  favor 
of the Apache Tribe of the  Mescalero Reservation, of vhlch 8um 
$5,000,000 s h a l l  be on behalf of the  Mercalero Apache Tribe a d  
$5,000,000 aha l l  be on behalf of the Lipan Apache Tribe. 

Your firm and associate attorneys, Jay 8. Hoag end Rodney J. 
Edwsrda, entered i n to  two contracts on January 17, 1968, with 
the  Apache Tribe of the  Meacalero Retmrvation, f o r  the  
prosecution of the  claims in Docket 224. Theee contract8 are 
current ly  i n  force and e f fec t .  The f l r r t  of r i d  contract6 
(Symbol 8MC1420C0359) perta ins  t o  aervicea r e l a t i ve  t o  c l a i u  



for compensation for the taking of certain lands in Texas 
aboriginally occupied and used by the Mescalero Apache Tribe; 
and the second contract (Symbol 8MC1420C0360) pertains to 
serviceexelative to claims for the taking of certain lands in 
Texas aboriginally occupied and used by the Lipan Apache Tribe. 
Each of these contracts was approved by the Bureau of Indian 
Affairs on January 11, 1968, for a period of 10 years, 
effective from and after January 17, 1968. Each of the contracts 
provides that any compromise or settlement of the matters in 
controversy in Docket 22-C shall be subject to the approval of 
the governing body of the Apache Tribe of the Mescalero Reserva- 
tion and the Secretary of the Interior or his authorized 
representative. 

You submitted a letter dated September 18, 1975, to the 
Assistant Attorney General to settle the claims in Docket 2 2 4  
for a net final judgment of $10,000,000 to be awarded to the 
Apache Tribe of the Mescalero Reservation, of which $5,000,000 
is to be on behalf of the Mescalero Apache Tribe and' 
$5,000,000 on behalf of the Lipan Apache Tribe. No review l a  
to be sought and no appeal is to be taken by the parties. 

Your offer was accepted by the Department of Justice by letter 
of October 17, 1975, with conditions. Among the conditions were 
that the proposed settlement be approved by appropriate resolu- 
tions of the governing bodies of the plaintiff tribes and that 
approval of the settlement, as well as the resolutions of the 
tribes, be obtained from the Secretary of the Interior or his 
authorized representative. 

Entry of judgment in Docket 22-C pursuant to the settlement 
will finally dispose of all claims or demands which the plaintiff 
tribes have asserted or could have asserted against the United 
States in this case. It will also dispose of all claims for 
offsets which the United States has asserted or could have 
asserted against the plaintiff tribes under Section 2 of the 
Indian Claims Cornmissfan Act up to June 30, 1951. 

For the purpose of presenting the proposed settlement for the 
consideration and vote of the tribal members, a meeting wae 
scheduled and held on December 6, 1975, at the Community Center 
on the Mescalero Indian Reservation, A representative of the 
Bureau of Indian Affairs was present at the meeting. 

The time, place and purpose of the meeting were set forth in 
a notice issued by the President of the Apache Tribe of the 
Mescalero Reservation, The tribal secretary who eupervieed the 
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l v i l i n p  of the  not ice  has ce r t i f i ed  t ha t  a copy thereof ~ 8 8  
m i l e d  pr ior  t o  November 20, 1975, t o  the  l a r t  known addrearea 
o f  a11 member. of the  Apache Tribe of the  Mercalero Rerervathn, 
of vot ins  age, and th.t copies of the notice were poated a t  
oweral placer, including the  Port O f f  i ce ,  Tr ibal  Store d 
Tribal  Office on the  Reservation and a t  the o f f i ce  of the  
h r e a u  of Indian Affair., Meacalero. Further, the notice ~ 8 8  

publirhed on November 26 and December 3, 1975, in n ~ p a p e r 8  
of 8mieral c i rculat ion i n  New Mexico, Oklahoma, T c u s  d & ~ Z O M .  

A t  the general membership meeting, a report  prepared by you, 
which explained the  clafms and the t e r m  of the  settlement, 
war d l r t r ibu ted  and read. Then, the report was interpreted 
and explained o ra l l y  i n  the  Apache language by President 
Weadell China. Claimcr Attorney Me W. Weiesbrodt war preaent. 
The t r i b a l  wsmberr dircuseed the  settlement and asked quertion(r 
and dl .anre anewered. 

Aftar the dircuerlon period and the question and anamr period, 
three voter were taken on acceptance or  re ject ion of the  pr0poe.d 
#ettlm!mnt. F i r e t ,  a reeolution approving the  se t thmant  -8 

adopted by the  enrolled members of the Apache Tribe of the 
Meacalero Reremation of voting age by a vote of 142 for  and 
0 againrt .  Second, a reeolution approving the  settlement wae 
0 

adopted by the  Iadiane of Mescalero descent of voting age by a 
vote of 116 for  and 2 againat. Third, a resolution approving 
the  settlement warn adopted by Indiana of Lipan descent of 
vot ins  age by a vote of 61 for  and 0-against. Minutee of the  
me t ing  ware recorded and they also r e f l ec t  the  conduct of the  
meeting and the  r eau l t r  of the voting. The reeolutioar and 
minutee wore signed by the President and Acting Secretary of the  
Tribal  Council of the  Apache Tribe of the  Mescalaro Rererv.tion. 
Their r ignatures were ce r t i f i ed  t o  be genuine. 

The Tribal  Council of the Apache Tribe o 5 t h e  Mercalero Remarvation 
a l r o  met on December 6, 1975, after the  general meeting had 
ended. The Council coneidered the propoaed settlement and 
adopted a resolution approving the  settlement by a vote of I fo r  
and 2 againet. The t e a o h t i o n  was sijped by the Prerident and 
Acting Secretary. Their eignaturee were ce r t i f i ed  a s  genuine. 

Acting Superintendant Wilbur Parker of the Meacalero m n c y ,  
who represented the Bureau a t  the meeting of December 6, 1975, 
har ce r t i f i ed  a s  correct  the minutea of the  proceedtn8r of the 
general council meeting as recorded by Mrs. Li l l i an  Leater of t he  
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Branch of Socia l  Services.  The minutes ind ica t e  t h a t  t h e  t r i b a l  
members were wel l  informed concerning t h e  compromise se t t lement ,  
and judging from t h e i r  comments, they considered t h e  proposal 
as presented by t h e  c la ims  counsel t o  be a f a i r  and equi tab le  
se t t lement .  

W e  are s a t i s f i e d  t h a t  t h e  genera l  membership meeting held on 
December 6, 1975, was wel l  publicized and t h a t  t he  t r i b a l  
members had a n  opportuni ty t o  a t t end .  The meeting was s a t i s -  
f a c t o r i l y  conducted with t h e  b a l l o t i n g  conducted a f t e r  t h e  
membe~s had t h e  opportuni ty t o  consider  the  proposed compromise. 
The merting of t h e  Tr iba l  Council of the  Apache Tribe of the 
Mescalero Reservation was a l s o  s a t i s f a c t o r i l y  ca l l ed  and conducted 
wi th  the  r e so lu t ion  approving t h e  set t lement  being duly adopted 
i n  t h e  usual  manner. The r e so lu t ions  r e f l e c t  t h e  views of t he  
t r i b a l  membership. The four  r e so lu t ions  a r e  hereby approved. 

I n  l i g h t  of t h e  information which you have furnished t o  us ,  
t h a t  which has been submitted by our f i e l d  o f f i c e s ,  and t h a t  
obtained from o the r  sources,  we a r e  s a t i s f i e d  t h a t  the  proposed 
se t t lement  of t h e  claims i n  Docket 2 2 4  is  f a i r  and j u s t .  The 
proposed se t t lement  is hereby approved. 

26. A t  a hearing before t h e  Commission held on February 10, 1976, 

M r .  Wendell Chino, Pres ident  of t h e  Apache Tr ibe  of t h e  Mescalero Reserva- 

t i o n  t e s t i f i e d  regarding t h e  approval of t h e  set t lement  a t  t he  genera l  

t r i b a l  membership meeting and a t  t h e  Tr iba l  Council meeting held on 

December 6, 1975. He  t e s t i f i e d  t h a t  t h e  proposed se t t lement  and t h e  

s t i p u l a t i o n  f o r  e n t r y  o f  f i n a l  judgment had been fua ly  and c l e a r l y  

explained a t  t h e  genera l  membership meeting, and t h a t  t h e  t r i b a l  members 

were given t h e  f u l l  opportuni ty t o  aek quest ions concerning t h e  e e t t l e -  

ment and t o  comment thereon. H e  also expressed the  opinion t h a t  t h e  

t r i b a l  members understood t h e  se t t lement  and considered t h e  se t t lement  

t o  be f a i r  and equi tab le .  Further ,  he expressed t h e  opinion t h a t  t h e  

-bere o f  t h e  Tr iba l  Council understood t h e  set t lement  and considered 

i t  t o  be f a i r  and equi tab le .  
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27. Bared o n  the en t i r e  record, the Cosiruion f l d a  t ha t  the 

propord colpromiae rottlemnt aa a r t  for th  in the  stipulation for entv 

of f i n a l  judgnent, f i l ed  on January 27, 1976, i r  f a i r  and jur t  to  both 

p u t i e a  and *ill elhimta additional l i t i ga t ion  expenre. u wall rr 

delay i n  payment of the final award, and that m i d  r t lpu la t laa  rbould 

The Comairalon hereby apprwar the propoaed caapraai8e and r a t t l e n n t  

.ad wil l  enter f h a l  judgment i n  Docket 2 2 4  i n  favor of the p la in t i f f  

the Apache Tribe of the Maacalero Rerervation, for  and on behalf of the 

Lipan Apachr Tribe, In the amount of $5,000,000, and for  m d  on behalf of 

the Maacalero Apache Tribe, i n  the further amount of $5,000,000, rubject 

t o  the termo and prwiaicmr aet for th  In the r t l p u h t i o n  for  t n t ry  of 

f ina l  judgment. 


