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BEFORE THE INDIAN CLAIMS COMMISSION 

THE CONFEDERATED TRIBES OF THE GOSHUTE 
RESERVATION SUING ON ITS OWN BEHALF 
AND ON BEHALF OF THE GOSHUTE TRIBE, 

GOSHUTE TRIBE OR IDENTIFIABLE GROUP, 
REPRESENTED BY THE CONFEDERATED 
TRIBES OF THE GOSHUTE RESERVATION, 

P l a i n t i f f s ,  

THE UNITED STATES OF AMERICA, 

Defendant. 

1 Docket No. 326-B 
1 
1 
1 
1 Docket No. 326-5 
1 (Consolidated) 
1 
1 
1 
1 
1 
1 
) 
1 
1 

Decided: February 25,  1976 

FINDINGS OF FACT ON AWARD OF ATTORNEYS ' FEES 

On January 8, 1976, Robert W. Barker, a t t o rney  of record f o r  t h e  

p l a i n t i f f s ,  filed a p e t i t i o n ,  toge ther  wi th  support ing documents, f o r  

award of a t t o rneys '  fees he re in ,  on behalf  of t h e  c o n t r a c t  a t t o r n e y s ,  

the l a w  f i rm  of Wilkinson, Cragun & Barker and John S. Boyden. Having 

considered sa id  p e t i t i o n  and support ing documentg t h e  defendant 's  response 

there to  f i l e d  on February 4 ,  1976, t h e  c o n t r a c t s  under which legal - 

se rv i ce s  have been performed on behalf of t h e  p l a i n t i f f s  wi th  r e spec t  

t o  t he  claims under the above-captioned dockets ,  t h e  evidence support ing 

the p e t i t i o n ,  and t h e  e n t i r e  record of a l l  proceedings under t he se  

dockets, t h e  Comis s ion  makes t h e  fol lowing f indlnge of fact. 
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1. Award. On November 5, 1975, the  C d u r i o n  entered a f i n d  

w a r d  i n  the amount of $7,300,000.00 in favor of the plaintiff. ,  37 Iad* 

C1. Cans. 58. Thirr f i n a l  award wae entered upon t h e  J o i n t  motion of the 

partie. fo r  ent ry  of final judgment under Dockete 326-8 and 3 2 6 4 ,  

p u r a u n t  t o  a stipulation between the  p a r t i e s  f o r  set t lement m d  mtv 

of fino1 juLment. Fundr t o  s a t i s f y  the judgment were appropriatad 

by Public Law 94-157, approved December 18, 1975 (89 S ta t .  826). 

2, Contractqtal Authority and Compensation, The claims herein 

wore or ig ina l ly  prosecuted pursuant t o  a contract between the  p l a h t i f f r  

i n  there  ca res  and kssrs. John S. Boyden and Ernert L. Wilklnron, 

dealgmted Contract No. I-1-ind. 42003, dated September 1, 1947, ThE. 

contrac t  wao approved by the  Acting Commissioner of Indian Af fa i r s  

on Febrwry 12, 1948, f o r  a term of ten  years. 

The o r i g i n a l  contract  was followed by a second contrac t ,  Symbol 

14-20-0690 - Contract No. 812, dated February 1 2 ,  1958, and approved 

on June 9, 1960, by the  S o l i c t t o r ,  Department of t h e  I n t e r i o r ,  ac t ing  

on behalf of the  Secretary of the  In te r io r .  This contrac t  const i tu ted  

r continuation and extension of t h e  o r ig ina l  contract .  The attorney8 

p a r t i e r  t o  t h i r  contrac t  were John S. Boyden and the firm of Wllkinsoa, 

Cragun & Barker, which succeeded t o  the interest of Erneat L. Wilkinaon, 

a partner i n  the firm. Thin contract was extended f o r  succeeeive 

periods of two years each through February 10, 1976, 
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3. Contractual Provisions as to Compensation. The current contract 

provides as follows with respect to attorneys' fees: 

In consideration of the services to be rendered under the 
terms of this agreement, The Attorneys shall receive ae 
compensation, which shall be wholly contingent upon 
recovery, such sum or sums as the Commissioner of Indian 
Affairs may find equ$tably*to be due on a quantum meruit 
basis, if any matter be settled without submission to 
a court, connnission or other tribunal; or in the event 
ac: matter is submitted to a court, co~~mission or other 
trihnal, then such sum or sums as may be determined by 
said court, commission or tribunal equitably to be due 
on a quantum meruit basis, for the services rendered under 
this agreement, but in no event shall the aggregate fee 
be less than seven nor more than ten per centum of any 
and all sums or of the value of all property recovered 
or procured for The Tribe or any band thereof through 
the efforts in whole or in part, of The Attorneys and 
their associates, whether by suit, action of any 
Commission or department of the Government, or of the 
Congress of the United States, or otherwise. It is 
understood and agreed that The Attorneys will agree 
among themselves as to the division of any fees payable 
under this contract and such agreement will provide for 
the division of said fees in the event of death or 
incapacity or reeignation of one or more of said 
Attorneys . 

4. Requested Fee. The petition is for an award of an attorneys' fee 

of $730,000.00, which is ten percent (10%) of the award of $7,300,000.00. 

5 .  Statutory Provision on Fees. The authority to make the requested 

award in the amount of ten percent (10%) of the judgment is set forth 

in Section 15 of the Indian Claims Commission Act, 60 Stat* 1049, 1053, 

as follows: 

The fees of . . . attorneys for all services rendered 
in prosecuting the claim in question, whether before the 
Commission or otherwise, shall, unless the amount of 
such fees is stipulated in the approved contract between 
the attorney or attorneys and the claimant, be fixed by 
the Conmission at such amount as the Commission, in 
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accordance with rtandardr obtaining for  prosecuting 
r b i l a r  contingent c l a F u  in courts of l a w ,  findo t o  be 
adequate collpenration for  r emice r  rendered and terultm 
obtained, coruidering the contingent nature of the cam,  
plum a11 rearonable utpenrer incurred i n  the prorecution 
of the  claim; but the amount ao f ixed by the  C o l L r l o n ,  
exclusive of relmburrements fo reac tua l  upenaeo, r b l l  
not exceed 10 prrcentum of the  .mount recovered in any 
caae. . . . 

6 Dererldant'r Rrrponoe. The defendant reapmded t o  the  not ice  of 

the pe t i t ion  by l e t t e r  dated February 3, 1976, from the Department of 

J u r t i c ~ ~  That letter s ta ted  that the defendant takes no pooltlon 48 t o  

a 1 1 0 ~ 1 ~ e  of a t  torneyr ' f eer  . 
Noticeo t o  P l a in t i f f s .  On January 8, 1976, copies of the  pe t i t ion  

for  a t tornryr  ' fee. were f o m r d e d  t o  X r .  Robert Steele,  Chairman of the 

Confederated Tribe. of Gorhute~,  and M r .  Richard Bear, Chairour of the 

Skull Valley Band of Goehuter, requesting comment8 and lnfonuatfon fo r  

the  Conmiarion'r conaideration In  determining the amount of a t tomeyet  

f r e r  t o  be allowad. No response has been received from the Gorhute 
1 

Ind i m a m  

8. Attorneyr' Sentices in Prosecution of the  Claims. The or ig ina l  

pot i t ion herein was f i l e d  on Augu8t 10, 1951, a s  Docket 326, It war 

f i l e d  by p l a i n t i f f r  and other Shoahone Indiaxvtribes, bandr and group. 

and rsrer tad reveral  c l a i w .  Clalms on behalf of the Gorhutr  included 

two claims for  co~lpensation fo r  (1) an accounting by the United S ta te r  

fo r  fund8 of the  Goehute Indians held by the United States  fo r  t h e i r  

benefit ,  and (2) addit ional compensation for  the taking of land previously 

held by the  Gorhutawnder aboriginal t i t l e  unti l  ouch t i t l e  -8 utInguiah.d 
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without adequate compensation and f o r  damages f o r  minerals removed from 

these lands p r io r  t o  the  extinguishment of Indian t i t le.  

Pr io r  t o  f i l i n g  t h e  i n i t i a l  p e t i t i o n  i n  Docket 326, the  at torneys 

did extensive research of records i n  t h e  various Indian agencies, the  

National Archives, the  annual r epor t s  of the  Commissioner of Indian 

Affairs ,  a, well as of many anthropological materials.  Conferences were 

also held with anthropologists.  In 1962, the Commission entered i t 8  

opinion on i d e n t i t y  of the  claimants, Indian t i t le  and extinguishment 

of Indian t i t le .  11 Ind. C1. Comrn. 387 (1962). After deciding these 

questions of l i a b i l i t y  i n  favor of the  p l a i n t i f f s ,  the Commission entered 

two orders  allowing severance of the  accounting claim and the land claim, 

allowing these respect ive  claims t o  proceed a s  separate dockets. The 

order allowing severance and f i l i n g  of a separate pe t i t ion  i n  Docket 

326-B ( the  accounting claim) was entered on July 5, 1967. The order 

allowing severance of the  land claim (Docket 3 2 6 4 )  was entered on 

August 6, 1967. 

The a t torneys  spent considerable time i n  pursuing the  accounting 

claim fn Docket 326-B, par t i cu la r ly  a f t e r  the General Services Admhietrat ion 

Report was f i l e d  i n  1968. Extensive time was spent i n  studying and 

analyzing the GSA Report and i n  employing accounting experts  t o  a s s i s t  

in t h i s  analys is .  Substant ia l  time was spent coordinating with these 

experts and i n  f i l i n g  exceptions and motions f o r  supplemental account ingr , 

and i n  analyzing the  supplemental accountings and preparing exh ib i t s  

and testimony of expert  witnesses f o r  t r i a l .  
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A t  the oame t h e ,  the  at torneys undertook fur ther  e x t e r ~ ~ l v 8  

rerearch in  the  United State. Archives, the Library of C o q r e m  .nd el@.- 

where t o  eotabliah the  l e g i r l a t i v e  hirt02-y of Congremional ac t8  p r t a i n f n g  

t o  Indian t r u r t  funde. The research war oubmitted t o  the  C b d a r i o n  

touekher v i t h  a brief  urglnp a l eg i s l a t i ve  b a d e  f o r  the  Comi88ion18 

avarding ji.2mnt based upon damages fo r  the  g o v e r r ~ m t ' e  f a i l u r e  to  

invest  Indian Honiea Proceed. of Labor. Brief8 war. f i l e d  d argued 

before tha Coumiroion, ar w e l l  as on appeal t o  the  h i t e d  S ta te r  Court 

of C l a m .  The overa l l  conduct of th io  l i t i g a t i o n  caured the  attorneye 

t o  rerearch many l ega l  precedents, prepare and f i l e  many memoranda of 

law, brief . ,  proposed findingr of f a c t ,  objections, exceptionr, motions 

and reply b r ie f r .  A d d i t i o ~ l l y ,  they presented o r a l  argument t o  the  

Cotwaisoion and the  Court of Cla iw.  Finally,  i n  May of 1975, defendant 

f i l a d  a motion t o  ruepaad fur ther  proceedings in the  case, pending 

rattlement negotiations. There negotiat ionr led  to  the conaolidation 

of Docket 326-8 with Docket 326-5 fo r  settlement purpoees. 

The at torneys a100 rpent extensive amounts of t i m e  i n  purruiag 

the claims i n  Docket 326-5. The attorneys rerearched fo r  and interviewed 

witnesses; collectad and analyzed document8 preparatory t o  the  f i l i n g  

of a pe t i t ion  i n  the  Connni8oion; evaluated and organized evidence; 

employed experts  and prepared f o r  a hearing on the  issue of o r ig ina l  

Indian t i t l e .  They t r i e d  the issue of t i t l e  before the Co9aaireion; 

digerted and indexed the  marrivc record i n  preparation fo r  f i l i a g  of 
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proposed f indings  of f a c t  and a b r i e f  on t h e  i s s u e  of t i t le ;  l i t i g a t e d  a 

separa te  t r i a l  on the d a t e  of tak ing  i s sue ;  inves t iga ted  and researched 

f o r  documentary evidence, witnesses and exper ts  f o r  the  purpose of t h e  

evaluat ion proceedings a f t e r  t h e  d a t e  of valuatdon was determined by the  

Commission; t r i e d  t h e  va lua t ion  hearing before the  Conrmission; indexed 

and digeste: the record i n  prepara t ion  and f i l i n g  of proposed f indings  

of f a c t  and b r i e f  on t h e  i s s u e  of value;  prepared proposed f indings  of 

f ac t  and b r i e f  on t h e  value; l i t i g a t e d  a motion f o r  rehearing by 

defendant; par t i c ipa ted  a s  amicus cu r i ae  i n  another case on the i s sue  

of damages f o r  minerals  removed p r i o r  t o  the  da te  of taking; l i t i g a t e d  

their own appeal i n  t h i s  case t o  the  Court of Claims on this i s sue ;  

prepared for a hearing on o f f s e t s  a s se r t ed  by defendant; negotiated 

and consummated a compromise se t t lement  on o f f s e t s ;  obtained a 

f i n a l  judgment and saw t h a t  the judgment was appropriated by t h e  

Congress and c red i t ed  t o  t h e  p l a i n t i f f s  i n  the  United Sta te8  

Treasury. 

Throughout t h e  l i t i g a t i o n  of t h i s  claim, t h e  at torneye spent  

extensive t ime  procuring and conferr ing with expert  witnesses,  

anthropologists  and h i s t o r i a n s ,  and analyzing with them the voluminous 

evidence co l l ec t ed  on t h e  d i f f i c u l t  i s sues  involved. In  add i t ion ,  

extensive s e r v i c e s  were rendered i n  researching and analyzing the 

legal i s sues  involved and in preparing numerous motions. brief. ,  o r a l  

aWnnents, memoranda of l a w ,  proposed f indings  of f a c t ,  e t c .  The 
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value proceeding followed e a r l i e r  trial. on t i t le  md date  of u t h g u i s h -  

lwnt of Indian t i t l e ,  

On Auguet 9, 1973, the COPBPiarion entered its order, find* 

.nd opiaion on value. After t h i r  decioion, p l a in t i f f s '  attorney6 op-t 

conoiderable t i n e  and e f fo r t  opposing government motions for  rehearing 

and appeal t o  the Court of Cladnu. On March 10, 1975, the  Court ok 

C l r l u u  affirmed the Comnierion's valuation holding. 

Following there  maccessful e f f o r t r  i n  the  land case, the 

attornay. turned the i r  effort.  t o  an attempt t o  conclude both the land 

care and the  accounting case by compromise settlement. M t a r  conriderable 

negotiation with the government attorneys and review of expert.' report. 

on the accounting issue,  the attorneys negotiated a f i n a l  settlement 

of there caber. The settlement proceedings involved many meetiags, 

drvalopnmnt of data and report8 and expe@ituse of much t h e  in meetings 

with the two grouper of the  Gorhute Tribe, the dealing with d iment iag  

groups, the  processing of settlement papers through the Tribe and the  

Department of the In te r io r ,  a s  w e l 1 . a ~  the proceedings before t h i s  

Commisrion. The continuing e f f o r t s  of the  at torneys culminated in 

decirion by the Commisrion awarding the p l a i n t i f f s  a judgment a s  

af  or  mea t  ioned . 
9, Conclusion, On the basis  of the e n t i r e  record in there dockets 

and conridering the  reeponeibi l i t iee  undertaken, the  d i f f i c u l t  ptoblaau 

of f a c t  rad law involved, the contingent nature of the compensation, 

the award obtained, and a11 appropriate factors  pert inent to  tbrr 
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determination of attorneys' fees under the standards established by the 

Indian Claims Commission Act,  the Commission concludes that the contract 

attorneys have rendered valuable legal services in successfully prosecuting 

their clients' claims and ultimately obtaining judgment. Under the 

terms of the attorneys' contract and the above-enumerated standards, 

including t w s e  standards obtaining in the prosecution of similar claims 

in courts of law, the contract attorneys have earned an attorney fee of 

$730,000, represecting ten percent (10%) of the award to plaintiffs. 

Accordingly, payment of this amount to Robert W. Barker, attorney of 

record, on behalf of the contract attorneys, the firm of Wilkinson, 

Cragun & Barker, and John S. Boyden, for distribution by him to said 

contract attorneys in accordance with their respective interests, will 

represent payment in full of all claims for legal services in these 

consolidated dockets. Such payment will be out of funds appropriated 

to pay the award. 


