
BEFORE THE I N D M  CLAIMS COMMISSION 

THE LOWER SIOUX INDIAN COMMUNITY 
IN MINNESOTA, et al., 

1 
1 
1 

Plaintiffs, ) Docket No. 363 
) (2nd Claim, Amended) 

v. ) (Treaty of 1867, 
) Agreement of 1872) 

THE UNIT2 STATES OF AMERICA, 1 
1 

Defendant. 1 

Appearances: 

Marvin J. Sonosky, Attorney for the 
plaintiffs. Emeraon Hopp was on the 
brief. 

Bernard M. Sieson, with whom was Acting 
Assistant Attorney General Walter Kiechel, 
Jr., Attorneys for the defendant. 

OPINION OF THE COMMISSION 

Vance, Comissioner, delivered the opinion of the Comission. 

There are two motions now before the Conrmission. 

I. Defendant's Motion 

The first motion, filed October 24, 1975, is from the defendant and 

asks leave to file an amended answer and for rehearing. 

The proposed new answer i a  identical to the one on which the case 

was tried, except that it would add the following paragraph: 
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F i f t h  Defense 

The p l a i n t i f f s '  claim f o r  t h e  va lue  of t he  lands  ceded 
by the  Agreement of September 20, 1872, a s  amended, 18 
S t a t .  146, 167, is barred by t h e  doc t r ine  of res jud ica t a  
because they were s e t t l e d  i n  Docket Nos. 142, 359 through 
363, and the re  was a consent judgment enforcing the  
agreement which s e t t l e d  t h e  c1a im.y  Sisse ton  and Wahpeton 
Bands, e t  a l .  v. United S t a t e s ,  1 8  Ind. C1.  Coarm. 477 (1967). 

1/ United S t a t e s  v. Southern Ute Tribe,  402 U.S. 159, 174 - 
(1971) [Footnote I n  o r i g i n a l ] .  

We refuse  leave  t o  f i l e  t he  amended answer f o r  two reasons. 

F i r s t ,  ' to al low a non- jur i sd ic t ional  t echn ica l  defense which might 

r e s u l t  i n  d ismissa l  of t he  case t o  be a s se r t ed  f o r  the f i r s t  t i m e  a f t e r  

t h e  opposing pa r ty  has been t o  the  expense of t r i a l  would be mani fes t ly  

un fa i r  and p re jud ic i a l .  For t h i s  reason alone l eave  might be denied. 

Rogers v. Valent ine,  426 F.2d 1361 (2d C i r .  1970); cf.  Monod v. Futura, - 
Inc 415 F2d 1170 (10th C i r .  1969); United S t a t e s  v. 47 Bot t les .  e t c . ,  -* ' 

320 F.2d 564 (3d C i r .  1963); Bertha Bldg. C0rp.v. National Theatres  Corp., 

9 FR Serv. 2d l 5a  3 Case 1 (E.D. N.Y. 1964). 

It is t r u e  t h a t  i n  Lower Ssoux Indian Community v. United S t a t e s ,  

Docket 363, 36 Ind. C1. Comm. 295, 397, a sepa ra t e  por t ion  of t h e  

i n s t a n t  case,  we s t a t e d  t h a t  t he  Indian C l a i m s  Connnission has no r u l e  

requi r ing  r e s  jud ica t a  t o  be pleaded s p e c i a l l y  and no r u l e  aga ins t  

be la ted  amendment of an answer t o  a s s e r t  such a defense. I n  t h a t  

decis ion,  however, we were making prel iminary r u l i n g s  on matters of 

law, t o  prepare t h e  way f o r  eventual  t r i a l .  Our statements  a r e  t o  be 
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understood in the context  i n  which made. We had no i n t e n t i o n  of sanc- 

t i o n i n g  such an  amendment a f t e r  t r i a l .  Indeed, we have been c i t e d  t o  

no dec i s ion  of our8 o r  of any cour t  permi t t ing  t h e  defense of res 

j u d i c a t a  t o  be presented f o r  t h e  f i r s t  time af te r  trial, 

Second, t he  proposed amendment would be f u t i l e ,  Such a defense was 

r a i s e d ,  considered,  and rejected by t h e  Commission i n  t he  separate 

p a r t  of tk- t n s t a n t  ca se  r e f e r r e d  t o  above. See 36 Ind.  C 1 .  Corn. a t  

313 (1975). The d i s t i n c t i o n s  between t h e  present  p a r t  of t he  case 

and t h a t  p a r t  are i n s u f f i c i e n t  t o  a f f e c t  our ru l i ng .  I n  s h o r t ,  if 

t h e  defense 6f res j ud i ca t a  were properly before u s ,  we  would deny i t .  

The defendant 's  motion f o r  rehear ing  presents only  one argument not  

previous ly  urged upon t h e  Commission and r e j ec t ed  after due cans ide ra t i on ,  

The new argument is t o  t he  e f f e c t  t h a t  we denied t h e  defendant its 

day i n  Court when we decided t h a t  t he  p l a i n t i f f  had recognized t i t l e  

a f t e r  t h e  p a r t i e s  had t r i e d  t he  case  on a theory of a b o r i g i n a l  t i t l e .  

In  t h i s  connection, we no te  f i r s t  t h a t  our  d e c i s i o n ,  cont ra ry  to 

defendant 's  a s s e r t i o n ,  d id  no t  go beyond t h e  i s s u e s  r a i s e d  by the  

pleadings.  The so-cal led "Amendment t o  F i r s t  Amended P e t i t i o n , "  

f i l e d  March 2 ,  1970, upon which t h i a  case  was t r i e d ,  simply e t a t e d  

t h a t  t h e  p l a i n t i f f s  "were t h e  owners" of t he  lands  i n  question. What 

kind of t i t l e  they claimed was not  spec i f i ed .  

Our conclusion t h a t  t h e  p l a i n t i f f s  had recognized t i t l e  was based 

on two t r e a t i e s ,  t h a t  of Prairie du Chien of August 19, 1825, 7 Stat. 
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272, and that of February 19, 1867. 15 Stat. 505. These treaties 

are part of the "swteme Law of the   and" which the Constitution requires 

us to follow regardless of whether the parties call it to our attention. 

U.S. Constitution, Art. VI, cl. 2. The Indian Claims Commission is not limite~ 

by the legal theories urgued by the partiee; but met apply the law 

as it f i . 4 8  it. Cf. International Nikoh Corp. v. H. K. Porter Co., 

358 F.2d 284 (7th Cir. 1966); Dotschay v. Nat. Mut. Ins. Co., 246 F.2d 

221 (5th Cir. 1957); Blazer v. - Black, 196 F.2d 139 (10 Cir. 1952); 

Malarese v. Moore-McCormack Lines, 158 F.2d 631 (2d Cir. 1946); Gins 

v. Mauser Plumbing Supply Co., 148 F.2d 974 (2d Cir. 1945); Wall v. Brim, 

138 F. 2d 478 (5th Cir. 1943). 

No purpose would be served by granting the defendant an opportunity 

to present evidence on the issue of recognized title; for our decision 

was made as a matter of law; it was not a finding on a question of fact. 

Defendant claims it was denied the opportunity to argue the legal 

issue of recognized title. This is not true. The motion for rehearing 

afforded it such an opportunity. The Indian Claims Comission General 

Rules of Procedure, S 33(b)(2) require a motion alleging error of law 

"to epecify with . . . minuteness the points upon which the Commission 
is supposed to have erred, with references to the authorities relied 

upon to support the motion." There is not one word in the motion to 

show that we misinterpreted the treaties. For the reasons stated at 

36 Ind. C1. Comm. 475-481 we are convinced we interpreted them correctly* 



37 Ind. C1. Comm. 491 

The defendant ' s  motion w i l l  be denied. 

11. p l a i n t i f f s '  Motion 

The second motion, f i l e d  November 13, 1975, l a  from t h e  p l a i n t i f f s  

and is e n t i t l e d  "Motion f o r  C la r i f i ca t i on . ' '  It po in t s  out  t h a t  our 

o rde r  i n  t h i s  case  of September 25, 1975 (36 Ind. C1. Comm. 496 )  does 

not  e r p r e a A y  provide fo r  determinat ion of t he  f a i r  market value  of 

t h e  r i g h t  t o  cons t ruc t  roads and o t h e r  f a c i l i t i e s  over t he  p l a i n t i f f s '  

l ands ,  which was granted t o  the United S t a t e s  by the  Treaty of February 

19, 1867, 15  S t a t .  505. This  gran t  a f f ec t ed  not  on ly  the recognized 

t i t l e  l ands  l a t e r  ceded by the  Agreement of September 20, 1872,  2 

Kappler 1057, but  a l s o  t he  Devi l ' s  Lake and Lake Traverae Reservat ions.  

The pleadings r evea l  t h a t  t h e  1867 g ran t  waa indeed in i s s u e ,  as 

w e l l  as t h e  o u t r i g h t  cess ion  of 1872. 

Our order  of last  September provides  t h a t  t he  claims proceed f o r  

t he  purpose of determining the  acreage and f a i r  market value  of t h e  

ceded lands a s  of t he  day t he  cess ion  took effect, May 19, 1873, and 

of t h e  cons idera t ion  paid t he re fo r .  It a l s o  provides  f o r  determinat ion 

of "all  o the r  issuee bearing on the  quest ion of defendant 's  l i a b i l i t y  

i n  t h e  premises." Thus, t h e  order  i s  broad enough t o  permit t he  p a r t i e s  

t o  submit two-stage a p p r a i s a l s  of t he  lands  between the  two reserva t ions-  

t h e  first s t a g e  t o  determine t h e  va lue  of t he  r i g h t s  ceded i n  1867, a s  

of t ha t  year ,  and the  second t o  determine the  va lue  of t h e  remaining 

estate as of t h e  date of abso lu t e  cess ion  some s i x  years  l a t e r .  
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The defendant answers the  motion f o r  c l a r i f i c a t i o n  by s t a t i n g  t h a t  

the ceealon of 1867 was merely an empty r i g h t ,  with the  p l a i n t i f f s  

su f fe r ing  no damage u n t i l  t h e  defendant exercised the  r i g h t  by estab-  

l i s h i n g  a road o r  o ther  f a c i l i t y .  It claims t h e r e  i a  no evidence i n  t h e  

record t o  i d e n t i f y  such exerc ise .  

As + matter of law we  be l ieve  t h e  p l a i n t i f f s  a r e  co r rec t .  Whatever 

compensable in ju ry  they suf fered  accrued a s  of t h e  day the  r i g h t s  were 

ceded, not  when they were exercised.  See Sioux Nation v. United S t a t e s ,  

33 Ind. C1. Comm. 151, 229-231 (1974). But a s  a p r a c t i c a l  mat te r ,  t he re  

may be merit i n  t h e  defendant 's  pos i t i on  t h a t  damages cannot be ascertained 

without i den t i fy ing  the  uses defendant made of its r i g h t .  Whether 

defendant acquired p l a i n t i f f s '  property i n  one b i t e  o r  tw, i t  acquired 

only 100 percent thereof  and cannot be required t o  pay f o r  more. Thus, 

appraieing the  value of t he  1867 grant  s epa ra t e ly  from the  1873 remaining 

i n t e r e s t  may amount only t o  a complicated way of doing the  same th ing  as 

a s i n g l e  appra i sa l  of t h e  whole e s t a t e  a s  of 1873. 

Conceivably, of course, changing land va lues  may mean t h a t  the  

value of the  percentage acquired i n  1867 is not  the same a s  the  value 

of an equal percentage i n  1873. W e  t r u s t  counsel t o  c a r e f u l l y  evaluate  

the  s i t u a t i o n  and not  t o  proceed t o  a two-stage a p p r a i s a l  unless  it 

is worth the  e x t r a  time and expense involved. 

As a t a t e d  above, t he  1867 g ran t  extended t o  p l a i n t i f f s '  two 

r e se rva t ions  a s  wel l  a s  t o  the land between, which was l a t e r  ceded. 
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In its response to the motion for clarification, defendant asserts that 

the plaintiff has already been compensated for the full fee simple value 

of the Devil's Lake Reservation, and consequently cannot be entitled to 

further compensation for the grant. Defendant is p a r t i a l l y  correct. In 
m 

Lower Sioux Indian Community v. United States, Docket 363 (Second Claim, 

Act of 19&), 30 Ind. C1. Comm. 463 (1973). we found values of certain 

areas within the Devil's Lake Reservation, without deduction for plaintiffs' 

previous grant mder the 1867 treaty. Payments on the claim were found 

at 33 Ind. C1. Comm. 51, 63 (1974); final judgment was entered on 

February 27, 1974 (33 Ind. C1. Comm. 389); and the Court of Claims 

affirmed on July 11, 1975 (App. No. 17-74). Ae to the areas involved 

in the aforesaid phase of this litigation, clearly plaintiffs have 

received all they are entitled to, and defendant cannot be made to pay 

again for the 1867 grant. 

As to the remaining area of the Devil's Lake Reservation, and all 

of the Lake Traverse Reservation, the value of the 1867 grant remains 

in issue. We trust counsel will carefully evaluate whether it is worth 

pursuing. 

We concur: 

w. Vance, Commissioner 


