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Theme claims are brought under C1au.e (5) of Section 2 of tk i d i m  

Claims Commiaaion Act, 25 U . S . C .  # 70a (1970), and meek add i t iona l  cclc~- 

pensation f o r  lands acquired frola the  p l a i n t i f f a  by the  S ta te  of New 

York i n  1785 and 1788. The p l a i n t i f f 8  claim t h a t  they did not receive 

adequate compensation f o r  t h e i r  I d a ,  and t h t  the defendant is liable 



f o r  the  difference between the f a r  market value of t h e i r  land8 and the  

compensation the  p l a i n t i f f s  received from New York. For the rearon8 

discussed below, we hold t h a t  the United Stateu fa i l ed  t o  f u l f i l l  i t r  

spec ia l  obligat ion t o  the  Oneida Nation of Indianr. The defendant will 

be l i a b l e  under t h e  Indian Claima m i s e t o n  Act i t  tha pla in t i f f .  d id  

not recarwe conscionable consideration f o r  t h e i r  lands. 

On January 18, 1968, the defendant f i l e d  a motion for p a r t i a l  

summary judgment i n  Docket 301, requesting tha t  claims 1 and 2 be 

dismissed. The Copmission denied- t h a t  motion, holding that there was 

a subs tan t i a l  i ssue  of f a c t  a s  t o  whether the United S ta tes  owed the 

Oneidas any duty t o  protect  them i n  traneactionr involving t h e i r  l m d .  

Oneida Nation v. United Sta tes ,  20 Ind. C1. Corn. 337 (1969). After 

a t r i a l  on t h a t  issue,  the Commiaeion decided that the United Stateo,  

under Ar t i c le  I1 of the Treaty of Fort S tamix  of October 22, 1784, 7 

Sta t .  15, undertook a specia l  relat ionuhip or obligat ion t o  tlm Oneida 

Nation t o  protect  it i n  the poeeeseion of i ts  lands. Oneida Natlon v. 

United Sta tes ,  26 Ind. Cl. bum. 583 (1971). Ue held tha t  t h a t  

re la t ionehip  required the United Sta tas  t o  protect  the Onaidam i n  

whatever l e g a l  way i t  could i n  connection with the tribe' .  re tent ion 

or diapoait ion of its lands i n  New York State.  Id. a t  589. We ordered 

the  case t o  proceed t o  a t r i a l  on the  circumotancer of the 1785 and 1788 

acquisitioncl of Oneida land by the  S ta te  of Hew York. g. at 624. 
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CIRCUMSTANCES OF TIiE TREATIES 

Although i n  its 1971 d e c l a i m  t h e  Camtrs ion d id  not  def ine  t h e  

exact  na tu re  of t h e  spec ia l  re la t ionship ,  the  obl igat ion which t h e  

United Stateo assumed with regard t o  Oneida lands required a t  le-t 

t h a t  the  United States  p ro tec t  the  Oneidas from being c o ~ e l l e d  t o  

e e l 1  t h e i r  land agains t  t h e i r  t r u e  wishes, o r  under coercive 

circtrmacar~cee, o r  where fraud,  dece i t  o r  duress was practiced,  o r  i n  

a s i t u a t i o n  i n  which the  Oneidas did not  have f u l l  equal i ty  of 

bargaining power with t h e  party with which they dea l t .  The evidence i n  

t h i e  case d e a r l y  as tabl iahes  t h a t  both In  1785 and i n  1788 the  Oneidas 

were forced t o  p a r t  with t h e i r  lands agains t  t h e i r  t r ue  wishes, under 

inherently coercive circumetancss, and i n  t raneact iaae  in which they 

surely did not have equal i ty  of bargaining power with the  S ta te  of New 

York. Moreover, i t  i a  c l e a r  tha t  i n  1788 the  Commissioners f o r  t h e  

S ta te  of New York deceived the Oneidas i n t o  agreeing t o  the  cesaion of 

t h e i r  lands. 

The 1785 Transaction- 

In finding8 54 and 55 entered today the Commiaaion has described the  

events leading up t o  the  1785 Fort Hsrkimer Treaty and t h e  negotiat ions 

a t  the  t r e a t y  council. In i n v i t i n g  the  Oneidas t o  the  t r e a t y ,  t h e  New 

York Indian Comaieaioners informcd them t h a t  t h e  t r e a t y  w a s  made neceasarY 

by the i l l e g a l  attempts of land speculators t o  purchase Oneida lands. 

The Comd.asfoners f u r t h e r  i n f o m d  the  Oneidas t h a t  i f  they wished t o  sell 

any of t h e i r  lands they could do s o  a t  the  t rea ty .  When the memyl. was 
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t r a n s l a t e d  t o  t h e  (kcidas, however, they did not  understand t h e  latter 

p a r t  of the  meseage and were unaware t h a t  New York wiahed t o  buy t h e i r  

lands. 

When t h e  t r e a t y  counci l  collmnced, Governor Clinton informed t h e  

Oneidas t h a t  he had come t o  purchase t h e i r  lands. Our findinga i n d i c a t e  

t h a t  t h e  beidas were unwilling t o  8811 any of t h e i r  land., bu t  t o  

s a t i s f y  th. Governor they offered,  a t  p r iva te  conferences, to  sell  a 

tract of land between the  Deleware and Suequehanna r i v e r s .  Ihe  Dovenor, 

however, ind ica ted  t h a t  t h e  s t a t e  wanted a f a r  auger t r a c t  of land at  

the  southern end of Oneida t e r r i t o r y .  

Our f indings  ind ica t e  t h a t  on June 25, 1785, P e t r w  t h e  Minister, 

t h e  primary spokeaman f o r  the Oneidas, informed the Governor t h a t  t h e  

Oneidas could not  se l l  the  t rac t  desired by New York b e c a u e  It was 

important huntlng land. Petrue also reminded t h e  Governor that t h e  

United S t a t e s  had Indicated t h a t  t h e  Oneidas owned t h e i r  land,  and 

requested t h a t  the Governor r e s t r a i n  New Yorkers from en te r ing  Oneida 

lands. 

On June 26, 1785, Governor Clinton abruptly changed h i e  at t i tude  

toward t h e  Oneidas. He accused them of ac t ing  i n  bad f a i t h  and warned 

them t h a t  t h e  century-long f r iendship  between New York and t h e  Oneida* 

would end unless the  Oneidas began t o  d e a l  openly and candidly with him. 

He then threatened t h a t  unleee the Oneidas agreed t o  se l l  t h e  land which 

he regueeted New York would refuse  t o  pro tec t  them from t h e  i n c u r a i m r  of 

white settlers. 
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In reply t o  Clinton's speech. Petrua the  Miniater again s t a t e d  

tha t  the  l a d  which New York wanted WM pr inc ipa l  w i d a  hunting land 

and t h a t  the  Oneidaa could not  par t  with it, 

Our findings f u r t h e r  ind ica te  t h a t  during the  evening of June 26, 

1785, the  New York Indian Comnireionere engaged i n  p r iva te  convereatime 

with varioue Oneidas. The record does not d isc lose  precieely what 

occurrtL a t  these  conferencee, but  they resu l t ed  i n  a sudden change 

i n  the  Oneidas. 

On the  following day, June 27,1785, Petrus the  Minister s t a t e d  t h a t  

because Governor Clinton did n o t  t r u s t  him he would no longer- pa r t i c ipa te  i n  

the  council. Peter  the  Quarter Master,who replaced Petrus a s  the  spokesman for 

the  Oneida,then announced t h a t  the Oneidas had changed t h e i r  mind and would 

s e l l  t o  New York par t  of the  land requested by Governor Clinton. When 

Clinton informed Peter  tha t  New York would not pay the  f u l l  p r i c e  f o r  

only pa r t  of the  land, Peter  repl ied  t h a t  the  Oneidas were not s e l l i n g  

t h e i r  land f o r  money, but  only because i t  w a s  neceeeary i n  order t o  

preserve t h e i r  fr iendship Kith New York. 

This  br ief  r e c i t a t i o n  of the  f a c t s  makes i t  c lea r  t h a t  the  Oneidas 

did not voluntar i ly  pa r t  with t h e i r  land a t  the  Fort Herkimer Treaty. 

They sold t h e i r  land only i n  the  face of unwarranted accuaatiuns and 

t h r e a t s  by Governor Clinton. These t h r e a t s  were voiced openly a t  the  

June 26 t r e a t y  session,  and the  inference i a  s t rong,  almost overwhelming, 

t h a t  they continued a t  the  p r iva te  conferences in the  evening. Under 

these circumstances the  Oneidaa had no choice but  t o  s e l l  the  land which 

New York desired. 



me Fort Herkimer Treaty was not an a m - l e v t h  transaction 

between two par t i e s  having equal bargaining paver. ?he evidence 

indicates  tha t  Governor Clinton imposed the  t e w  of the  t r ea ty  on 

the  Oneidas. 

The 1788 Tramaction 

In findings of fact 65, 69,  70, and 74, entered today, we have 

described the  circumstances leading up t o  the 1788 Fort Schuyler Treaty 

and t h e  negotiat ions a t  t h e  t r ea ty  council. Our f i n d i n p  ind ica te  t h a t  

i n  l a t e  1787 and ea r ly  1788 pr ivate  land speculators attempted t o  obta in  

the  lands of the  Oneidae and other New York t r i b e s  by entering i n t o  

long term leases. The New York legis la ture , learning of there l e u e s ,  

declared them t o  be s a l e s  and therefore void because they viola ted  the 

New York S ta te  Constitution, In  March 1788 when the  New York Indian 

Connnissloners invi ted  the Oneidas and the other t r ibee  of the  Six Nations 

t o  the  Fort Schuyler Treaty they s t a ted  tha t  the  purpose of the  t r a a t y  

was t o  discuss and solve the problems which had ar isen  because of the  

leases ,  

The meeaage of the Comsnfssionere was delivered t o  the Oneidae 

by one John Taylor. Taylor to ld  the Oneidas tha t  i f  the 1eaae was 

permitted t o  remain i n  effect they would lose  a l l  t h e i r  land. He ale0 

to ld  them tha t  by entering i n t o  this lease  they had jeopardized t h e i r  

continued fr iendship with New York, Taylor informed the Oneidas that 

only the  Governor curd Indian Conmlesionerr could rescue them and t h w  

i t  was h p o r t a n t  tha t  they at tend the Fort Schuyler Treaty. 



Our f indings f u r t h e r  ind ica te  that when t h e  Oneidas ar r ived a t  

Port Schuyler on Septenber 16, 1788, they learned t h a t  Ncv York h.d 

already entered i n t o  a t r e a t y  with the Ckrondagu under vhich t h e  hood-@ 

were able  t o  reserve p a r t  of t h e i r  lands. 

The mafor negotiat ions a t  Fort Schuyler began on September 20. 

Governor Clinton began by s t a t i n g  t o  the Oneidas, 

Brothera! Be not deceived i n  supposing t h a t  i t  wae 
our in tent ion t o  Kindle a Council Fi re  a t  t h i s  Time i n  
Order t o  Purchase Landa from you f o r  our People. We 
have already more lands then we have People t o  s e t t l e  
on them. I f  w e  had vaated Lands f o r  our People t o  e e t t l e  
on, we would have to ld  you so and requested you t o  have 
mold us aome and would have-paid you a reaeonable Pr ice  
f o r  them. [Finding 74(e ) ,  - in f ra .  ] 

Clinton then went on t o  explain the  agreement whichhad been reached 

with the  Onondagas whereby they ceded t h e i r  lands t o  New York,reserving 

t o  themselves a t r a c t  of land which whites would not  be allowed t o  enter .  

Clinton recommended t h a t  the  Oneidas en te r  i n t o  a s imi la r  agreement, 

Clinton warned the Oneidas t h a t  unless they accepted t h i s  proposal the  

b a t e  would be powerless t o  help them and they would inevi tably  be forced 

off their lands. 

Good Peter spoke on behalf of the  Oneidas. He  expressed h i e  

understanding t h a t  New York had n o t c a l l e d  the  t r e a t y  t o  purchase more 

Oneida land, but r a t h e r  t o  preserve the  lands the Oneida owned. Be 

r t a t a d  t h a t  he underetood t h a t  the  attempts of land epeculatora t o  

obtain Oneida land had forced New York "to take our landed Affairs under 

your Care and us under Your imnediate Protection." Finding 74(e) ,  iofrab 



Petet a l s o  expressed h i s  knowledge that i f  New York d id  not  rescue the  

Oneidas from the l e a s e  they had entered they would inev i t ab ly  1-8 

t h e i r .  land and New York would not  be able  t o  pro tec t  thela. 

The Oneidas appointed two xmn t o  negot ia te  f u r t h e r  with the 

Conmissioners on t h e  exact boundaries of t h e  t r a c t  which the  Oneida8 

would reserve under the  proposed agreement. W c e  during them 

negotiatrf ins  the  Comisaioners  r e j ec t ed  proposals by t h e  h e i d a a  

because the  reserva t ion  they desired was too large. The Comrissionero 

propoeed a much smaller  reserva t ion  which the Oneidu accepted. 

Our finding6 f u r t h e r  i n d i c a t e  t h a t  on September 22, 1788, prior t o  

executing t h e  deed of cess ion ,  Good Peter  addreeeed.Governor Clinton 

as follows: 

We now re tu rn  you our Thanks, Brother Chief, t h a t  you have 
brought t o  a happy Close the  Bualnees of t h i s  Treaty. J!fy 
Nation are now restored t o  a Poasession of t h e i r  Property 
which they were i n  danger of having l o s t .  Had not my 
Father  the  French Gentleman [Peter  Penet] discovered i t  
w e  should have been drowned; had i t  not come t o  your Ear., 
we with a l l  our Property would have been buried very deep 
i n  Ruin; therefore  we do h e a r t i l y  congratulate  you t h i s  
Day upon having accompli8hed the  Treaty and thereby secured 
t o  us so much of our Property which would otherwise have 
been 10s t. [Finding 74 (g) , i n f r a .  1 

These facts i nd ica t e  t h a t  the Oneidas d id  not  vo lun ta r i ly  re11 

their lands a t  the  Fort Schuyler t r ea ty .  In f a c t ,  i t  ie c l e a r  from t h e  

evidence t h a t  t h e  Oneidas did not even r e a l i z e  they were s e l l i n g  anything. 

The Oneidae were of the  be l i e f  that t h e  Fort Schuyler Treaty had be- 

c a l l e d  by New York f o r  the  purpoee of pro tec t ing  t h e  Indians from t h e  

repeated at tempts  of land specula tors  t o  obta in  t h e i r  land. The Oneidas 

believed t h a t  the  agreement they entered a t  Fort  Schuyler ree tored  t o  

tham lands which they otherwise would have l o s t  under the  long term le-a#. 
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The fac t8  a180 shou the  deception pract iced by t h e  New York 

Comaissionere. F i r s t ,  the Camdrsioasrr withheld from the Oneidas t h e  fact  

t h a t  the New York l eg ia la tu re 'had  already invalidated the  long tern l e a s e  

i n t o  which they had entered. They led  th. Oneidas t o  bel ieve  t h a t  

t h e  lama was st i l l  In force,  t h a t  under t h e  Ie-a they would lore all 

t h e i r  land, and t h a t  only by agreeing t o  the  New York propoaal could 

they refir:*(? t h e i r  land. Second, Governor Clinton l i e d  t o  the  (Inaidas 

about the purpose of the  t r e a t y  council.  Although t h e  March 1, 1788, 

New York legielat ioa-which authorized the  t r e a t y  s p e c i f i c a l l y  s t a t e d  

t h a t  one of. the purpoaaa of the &taty was to purchase Indian land, 

Governor Clinton to ld  the  Oneidas t h a t  the t r e a t y  had not been c a l l e d  t o  

purchase t h e i r  land. Third, the  Commaissionere allowed tho Oneidae 

t o  believe t h a t  New York wae aeeuming a t r u s t  r e l a t i o n s h i p  with regard 

t o  t h e i r  land, although t h i s  was c lea r ly  not  the  s t a t e ' s  in tent ion.  The 

decei t  pract iced by the  New York C o ~ s s i o n e r s  was s o  e f f e c t i v e  t h a t  

at t h e  and of the  treaty council the  Onaidau thanked them f o r  reecuing 

the Oneidaa from a terrible calamity-the l o s s  of t h e i r  land. 

The Fort Schuyler Treaty also was not a transaction i n  which t h e  

p a r t i e s  bargained as equals. New York dic ta ted  the terms of the agreement 

and the Oneidas had no choice but t o  accept them. 

Both the 1785 and 1788 treaties were the  type of t ransact ion againat 

which the United Stataa had promieed t o  p ro tec t  the Oneidas. The evidence 

ahowa c lea r ly ,  however, t h a t  the United State8 took no ac t ion  t o  protect 

the Oneidas with regard t o  e i t h e r  of t h e  t r e a t i c e .  
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SCZENTER 

In t h e i r  p e t i t i o n ,  p l a i n t i f f s  a l s o  presented c l a i m  ( e l a i r s  3-8) 

based on 25 land t ranaac t ions  between the  Oo.1d.s and the  S t a t e  of 

New York a f t e r  1790. The p l a i n t i f f s  requested add i t iona l  compensation 

f o r  the lands they ceded I n  those t ransact ions.  The Conmission held 

t h a t  under t h e  Xndian Trade and Intercourse Act, 1 Stat. 137 and 

subsequent enactments , t h e  United Sta te s  undertook a f iduciary  duty 

t o  t h e  p l a i n t i f f s  with respect  t o  t h e i r  lands, and t h a t  t h e  defendant 

would be l i a b l e  f o r  breach of t h a t  duty i f  the  p l a i n t i f f s  received 

unconscionable considerat ion f o r  t h e i r  land. Oneida Nation v. United 

S ta t e s ,  26 a d .  C1. Corn, 138 (1971). On appeal,  the Court of C l a i m  

agreed with t h e  Commfasion t h a t  the  United S ta t e s  undertook a f iduc ia ry  

duty t o  the  p l a i n t i f f s ,  and t h a t  t he  duty applied t o  land t ranaac t ions  
. . 

between the  p l a i n t i f f s  and the  S ta t e  of New York. The cour t  held,  

however, t h a t  t he  United States could not be l i a b l e  unless i t  pa r t i c ipa t ed  

i n  t h e  t r e a t i e s  with New York, or had a c t u a l  o r  conetruct ive knowledge 

of  t h e  t r e a t i e s  and ye t  f a i l e d  t o  pro tec t  the r i g h t s  of the p l a i n t i f f e .  

United S t a t e s  v. Oneida Nation, 201 C t .  C1. 546, 554 (1973). 

Although t h e  obl iga t ion  t o  the  Oneidas which the United S t a t e s  

assumed under the  Fort Stanwix Treaty was not i d e n t i c a l  t o  t h e  obl iga t ion  

i t  l a t e r  assumed under t h e  Trade and Intercourse Act, I n  a determination 

of whether the  United S ta t e s  can be held liable under p l a i n t i f f ' s  t r e a t i e s  

with New York,the obl iga t ions  are s u f f i c i e n t l y  8irnllar f o r  ue t o  apply t h e  

same s c i e n t e r  standard applied by the  Court of Claims i n  i t r  1973 Oneida 



dec la im.  Therefore, i f  the United Statea had actual o r  constructive 

knowledge of the  1785 and 1788 t r e a t i e s ,  and f a i l e d  to  take ac t ion  t o  

protec t  the  p l a i n t i f b ( a 8  we have already found above) i t  will hare 

breached its obl igat ion t o  the  p l a i n t i f f s ,  

The 1785 Tramaction 

In o w  findings of fact ,  entered today, we have found t h a t  I n  1785 

the sea, of the  federa l  governmemt ras moved t o  New York City. While 

i n  New York, t h e  Congress ordered and received on each publicat ion day 

s u f f i c i e n t  copies of t h e  New York City newspapers f o r  each delegate,  

We have f u r t h e r  found t h a t  on Apri l  11, 1785, the  l e g i s l a t u r e  of 

New York State passed an act i n s  t ruc t lng  its Indian cammissioners t o  

obtain cessions from Indian t r i b e s  r ee id ing  wtthin New York. The same 

a c t  appointed land commissioners and ins t ructed  them to  adver t i se  and 

diapoae of t h e  land obtained from the  Indians. This l e g i a l a t i m  was 

published i n  i t s  e n t i r e t y  on the  f ron t  page of t h e  New York Packet 

on April 18, 1785. 

Our findings also indicate tha t  a delegate t o  Congress from 

Massachusetts read the New York l e g i s l a t i o n  psssed April 11, 1785, and 

n o t i f i e d  h i s  state  l e g i s l a t u r e  s o  i t  could take ac t ion t o  protect the  

i n t e r e s t  of Massachusetts i n  landa i n  western New York. 

We have a l so  found that on July  9,  1785, the  Independent Journal 

reported &at the State of New York had obtained a land cession a t  Fort 

Herkimer from the Oneidas and Tuscaroras, It was later reported t h a t  

these lands were open t o  white set t lement.  

Theae findings force us t o  the inev i t ab le  conclusion that the united 

State8 had a t  least constructive knwledge of t h e  In tent ion of New York 
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t o  purchase lands from its resident  Indians, and of the ac tua l  purchase 

of lands from the  Oneidas and Twcaroras a t  Fort Herkimar. Each delegate 

t o  Congress had acceas t o  the April 18, 1785, edi t ion  of the Nnr York 

Packet. which contained, on its f ront  page. New York's act requiring 

i ts  Indian Commissioners to obtain cessions of Indian land. Each 

delegate also had acceas to the July 9 ,  1785, edi t ion  of the  Independent 

Journal,  wnich reported that  New York had actually purchased Oneida 

lands. Coupled with the f iduciary duty the  United Sta tes  owed t o  the  

Oneidas with respect t o  t h e i r  lands, which required the United States  

t o  be pa r t i cu la r ly  a t t e n t i v e  t o  any matter which might a f fec t  thocle 

lands, t h i s  access t o  information consti tuted constructive knowledge 

of both New York's in tent ion and the carrying out of tha t  in tent ion.  

W e  conclude tha t  with respect t o  the 1785 t r ea ty  the United Statee  

f a i l e d  t o  f u l f i l l  i t s  specia l  obligation t o  the Oneidae with reapect t o  

protect ing t h e i r  peaceful possession of lands i n  New York Sta te .  

The 1788 Transaction 

In  our findings of f a c t  we have found t h a t  i n  1786 Congreee reor- 

ganized the  Indian Department i n t o  two d i s t r i c t s ,  The Northern D i s t r i c t  

was t o  include a l l  t r i b e s  i n  the United Statee north of the  Ohio River 

and west of t h e  Hudson River, Congress directed t h a t  a superintendent 

be  appointed for each d i s t r i c t  t o  administer Indian Affairs and tha t  the 

Secretary f o r  War should receive all communicatione t o  Congreae concerning 

Indian Affairs. 



We have fu r the r  found t h a t  on March 1, 1788, the  New York legimla- 

t u r e  appointed commissioners t o  t r e a t  with the  Indian t r i b e s  within the 

r t a t e  t o  preserve t h e i r  friendship and t o  obta in  cessions of t h e i r  

land. Ibo of the appointed commissionere were delegates t o  Congreee. 

The a c t  appointing these commissioners was reported i n  the  New York 

City nm,?apers, t o  which Congress s t i l l  maintained mult iple subecriptions. 

We have a l s o  found t h a t  on June 20, 1788, Richard Butler,  Superin- 

tendent f o r  IncUan Affa i r s  i n  

Knox, Secretary f o r  War, t h a t  

t h a t  New York had ca l led  them 

s ta ted  t h a t  the  Indians would 

the Northern D i s t r i c t ,  wrote t o  Henry 

he had been informed by the  Six Nations 

t o  a t r ea ty  a t  Fort  Schuyler. Butler 

not at tend the  New York t r e a t y ,  but would 

instead at tend a t r e a t y  ca l led  by the United States.  Secretary Knox 

presented ~ u t l e r ' s  l e t t e r  t o  Congreaa on Ju ly  7 ,  1788. During the  

remainder of the sumer  of 1788, Secretary Knox continued t o  present 

t o  Congress repeated repor t s  from Superintendent Butler and Arthur St.  

Clair,  Governor of the Northwest Terr i tory ,  concerning the  delay of the  

planned federa l  t r e a t y  because of the Six Nation negotiationa with New 

York. 

Our f indings a l s o  indicate  t h a t  during August 1788 it  was known 

i n  New York City tha t  New York expected t o  t r e a t  with its Indiane a t  

Fort Schuyler. Alexander HPrpilten,la delegate t o  Congress, wrote 

t o  P h i l i p  Schuyler tha t  the French Ambassador would v i s i t  Albany and 

then leave t o  attend the t r e a t y  a t  Fort Schuyler. On August 21, 1788, 

W i l l i a m  Knox, Acting Secretary f o r  War, wrote to  h i s  brother Henry Knox 
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t h a t  t he  French Ambassador had gone t o  Albany on h i s  way t o  t h e  t r e a t y .  

W i l l i a m  added t h a t  the genera l  feeling i n  New York was that  the t r e a t y  

would not  t a k e  place because of t he  f e d e r a l  t r ea ty .  

We have a l s o  found t h a t  on October 2 ,  1788, the New York Journal 

and Weekly Regis te r ,  which Congress received i n  mul t ip le  copiea,  repor ted  

t h a t  t h e  ~ t a t e  Indian commissioners had re turned from For t  Schuyler having 

obtained cess ions  from the  Oneidas and the  Onondagas. 

Based on these f ind ings  we conclude t h a t  t he  United States had both 

cons t ruc t ive  and a c t u a l  knowledge of the in t en t ion  of New York t o  purchaee 

lands  from its r e s iden t  Indians i n  1788, and cons t ruc t ive  knowledge of 

t h e  a c t u a l  purchase of lands from the  Oneidas a t  Fort  Schuyler. Aa 

i n  t he  case  of the 1785 t r e a t y ,  cons t ruc t ive  knowledge a r i s e s  from the  

combination of the f i duc i a ry  ob l iga t ion  t o  the  Oneidas and congreeelonal 

access  t o  newspapers repor t ing  New York's i n t en t ion  t o  ob ta in  ceesions 

and t h e  a c t u a l  cess ions  themselves. Actual knowledge of New ~ork's 

i n t e n t i o n  is es tab l i shed  by coamnunications wi th in  the Indian Department. 

Superintendent Richard But ler  had a c t u a l  knowledge no later than June 20, 

1788, when he wrote t o  Secre ta ry  Knox. Secre ta ry  Knox and the  Congreen 

had a c t u a l  knowledge no l a t e r  than July 7,  1788, when Knox de l ive red  

Butler's l e t t e r  t o  Congreae* 



We conclude tha t  with respect  t o  the  1788 t r e a t y  the  United State8 

f a i l e d  t o  f u l f i l l  its spec ia l  obl igat ion t o  the  Oneidas with respect  

t o  protec t ing t h e i r  peaceful possession of lands i n  N e w  York State.  

DEFENDANT'S CONTENTIONS 

The defendant has presented severa l  contentions which we s h a l l  

now addresa. I n i t i a l l y ,  defendant a s s e r t s  t h a t  the  ComnbeIon'8 

e a r l i e r  decieion t h a t  t h e  United S ta tes  undertook a s p e c i a l  re la t ionship  

t o  the  *aidas is erroneous, and requests  t h a t  the  Comaission reverse 

it. It is  the  defendant'e pos i t ion  t h a t  under the  Art ic le8  of Bonfederation 

the United Sta tes  did not  have the author i ty  t o  en te r  i n t o  a spec ia l  

re la t ionship  with the Oneidas. Defendant's pos i t ion  is based on an 

erroneous in te rp re ta t ion  of the Art ic les  of Confederation and is therefore 

without merit. 

The provieion concerning Indian a f f a i r s  is contained i n  A r t i c l e  I X  

of the Art ic les  of Confederation. There i t  is s t a t e d ,  

The United Sta tes ,  i n  Congress aseembled, s h a l l  a l s o  
have the  s o l e  and exclusive r i g h t  and power of . . . 
regulat ing the  trade and managing a l l  affaim with the  
Indiana, not members of any of the  Sta tes ;  provided t h a t  the  
l e g i s l a t i v e  r i g h t  of any S ta te ,  within its owa limits, 
be not infr inged o r  v io la ted;  . . . [l Stat .  4, 71 

1/ In i ts  b r ie f  defendant quotes Ar t i c le  IX from page XXXV of the  - 
f i r s t  volume of the  United Sta tes  Code. There is a minor d i f ference  i n  
punctuation between the v e t s i o q o f  the  Art ic lee  printed i n  S ta tu tes  a t  
Large and United S ta tes  Code, They both d i f f e r  from the  version f i r s t  
adopted by thecontinental  Congress on November 15, 1777 (see f inding 82, 
in f ra ) .  The Commission is of the opinion t h a t  th-e p u n c E t i o n  differences - 
do not a f f e c t  the  meaning of the provision. We adopt the  language i n  
8 ta tu tes  a t  Large as d e f i n i t i v e ,  



Defendant contends t h a t  under t h i a  provision the Federal Coveranant had 

author i ty  only over those Indiaas who resided outaide the borders of 

m y  of the  States.  Defendant fu r the r  argues t h a t  under the Art ic le8  

New York retained the r i g h t  t o  l e g i s l a t e  with respect t o  the  Indims 

within i ts  borders, and that t h e  United Sta tas  had no author i ty  t o  

i n t e r f e r e  in New York's dealinga with i t r  Indians. h cannot agree with 

defendp-t's contentions. 

The Indian a f f a i r s  provieion of Ar t ic le  IX of the Art ic les  of 

Confederatlon is ambiguous on its face. F i r s t  i t  g r a t a  t o  t h e  Federal 

Government "the s o l e  and exclus~ve r i g h t  and power" t o  regula te  t rade  and 

manage affairs with the Indians. This sole and exclusive pwar is than 

l imited t o  those Indiana "not members of any of t h e  Stater ."  It is not 

at a l l  clear what is meant by "member" of a s t a t e .  Final ly,  a proviso 

is  added, which i f  read l i t e r a l l y  would t o t a l l y  deprive the  United 

S ta tes  of its "sole and exclusive r igh t  and parer." 

Since t h e  C o d s s i o n  is  unable t o  determine the  waning of t h i s  

provision by reading its language alone, i t  18 neceeeary t o  r e r o r t  to  

other sources. In findiaga of f a c t  77 through 82, we have @st out the  

l e g i s l a t i v e  h is tory  of the  Indian a f f a i r s  proviaion of t h e  Article.. In 

f indings of fact  83 through 85, we have quoted some contemporary v i e w  

of t h e  meaning of t h i s  proviaion. 

The first o f f i c i a l  d r a f t  of the  Articlee of Confederation w u  

prepared by John Dickineon of PenXUJylvania. and W W  presented to  t he  

Continaatal Congress on July 12, 1776. I h i e  draft c o n t a h d  ~ W O  ~ . j o r  



provisions concerning Indians, F i r s t ,  i n  Article XIV, i t  w a s  s t a t e d  

t h a t  a l l  purchases of Indian lands by a colony o r  by a p r iva te  person 

p r io r  to  the t i m e  t h a t  the boundaries of the colonies were ascertained 
2/ - 

was t o  be void. All purchase8 of land outs ide  the established bomdatics 

of t h e  colonies were t o  be made only by t h e  United Stat-, Second, i n  

Ar t i c le  XVZIZ, the  United Sta tes  was granted "the s o l e  and exclueive 

Right anA Power of . . . Regulating t h e  Trade, and managing a l l  Affaira 

with the Indians . . ." Finding 78, in f ra .  

These provieions i n  Dickinson's d r a f t  were unacceptable t o  the  

landed e ta the .  I f  they became par t  of t h e  Ar t i c les  of Confederation 

they would force  the  landed a t a t e s  t o  surrender both t h e i r  claim t o  
3/ - 

weetern lands and t h e f t  r i g h t  of preemption over Indian lands. Ar t ic le  

X I V  would pressure the s t a t e  t o  surrender i ts western lands by invalidating 

2/ In  the  e a r l y  years of the  American Revolution, a major dispute existed - 
between the  so-called landed s t a t e s ,  i .e. ,  those s t a t e s  which claimed that 
under t h e i r  colonia l  char ters  t h e i r  t e r r i t o r y  extended westward t o  t h e  
westernmost l i m i t s  of the United S ta tes ,  and t h e  landless s t a t e s ,  L e , ,  
those s t a t e s  which had a d e f i n i t e  weatern l i m i t  under t h e i r  char ters .  
The landless s t a t e s  adhered t o  the  view t h a t  a l imited western boundary 
should be drawn f o r  the  landed s t a t e e  and t h a t  t h e  remaining western 
lands should be owned i n  common by the  United States.  The landed s t a t e s  
oppoeed t h i s  view. In h i e  d r a f t ,  Dickineon incorporated the  view of the 
landless atates.  Thue Art ic le  XIV,  i n  e f f e c t ,  prohibited p r iva te  o r  
s t a t e  purchase of Indian lands i n  the  landed s t a t e s  u n t i l  a d e f i n i t e ,  and 
l imited,  western boundary was estaBUshed f o r  these  s t a t e s .  

3/ The preemption r i g h t ,  which originated i n  t h e  English Crovn under t he  - 
European doctr ine of discovery, and paseed t o  the  s t a t e s  Wth t h e  Declaration 
of Independence, gave the  s t a t e  the exclueive r i g h t  t o  purchaae Indian 
lands within its baundariea, 
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purchases of Indian land u n t i l  the  boundaries of the e t a t e  ' b r a  

u c e r t a i n e d . "  k t i c l e  WIII w u l d  defea t  the  a t a t e ' s  preemption r i g h t  

by Want in8  t o  t h e  United S ta t e s  the  exclusive r f g h t  t o  manage a l l  

I n d i m  affair% which would have included the  r i g h t  t o  p u r c h u e  land. 

The Indian provieions i n  Dickinson's d r a f t  were debated by the  

Congrcl.8 0x1 July 25 and 26, 1776. C ~ I  Ju ly  25 Thomu, Jeffaraon, on 

behalf 0;  t h e  landed s t a t e s ,  propoaed an amended A r t i c l e  XIV. Jefferaon'a  

amendment would have inval ida ted  only those purchtuer by s t a t e 8  o r  

p r i v a t e  person? of Indian land outs ide  the  boundaries of t h e  atatecr. 

Apparently, no ac t ion  w a s  taken on Jef ferson ' s  amandr~sat. 

On Ju ly  26 Article XVIII was debated. The delegate8 from South 

Carolina and Virginia  were t h e  primary epokeaman f o r  t he  view of t h e  

landed s t a t e s .  Carter  Braxton of Virginia  euggeated t h a t  t he  Indian 

t r i b e s  t h a t  were ' t r ibutary" t o  a a t a t e  be excepted from t h e  exclurfve 

management by the  Federal Government. Thornaa Jefferson s t a t e d  t h a t  t h i s  

exception should extend t o  all Indiana who l i ved  within t h e  boundariee 

of a state. Samuel Chase of Maryland, speaking on behalf o fb re  l and les s  

states, argued t h a t  i f  t he  weatern boundary claime of the landed e t a t e s  

prevai led ,  and i f  Indians res id ing  within e t a t e e  were excepted from 

f e d e r a l  cont ro l ,  then the United S ta t e s  would have no au thor i ty  over 

Indians and the  pover t o  regula te  the  Indian t r ade  and manage I n d i m  

affairs would l i e  e x c l w i v e l y  with t h e  landed e ta t ea .  

ma re8ult of the July 25 and 26 debate was revealed i n  tha aecond 

d r a f t  of t he  Ar t i c l e s ,  presented t o  Congr.88 on Augwt 20, 1776. 111 

d r a f t ,  k t i c l e  XIV of ~ i c k i n 8 o n ' 8  d r a f t  no l.llger P rwen t .  In 
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a d d i t i o n ,  the provis ion  relating t o  f e d e r a l  c o n t r o l  over  Ind ian  a f f a i r s ,  

now contained i n  newly numbered Article X I V ,  was amended t o  g ive  the 

Untted S t a t e s  "the s o l e  and exc lus ive  r i g h t  and power of . . . r e g u l a t i n g  

t h e  t r a d e ,  and managing a l l  affairs wi th  the Indians,  not membere of any 

of t h e  State:, . . . I '  Finding 80, i n f r a .  These changes undoubtedly resul ted 

from a :ompromise between t h e  landed and l a n d l e s s  states. Under t h e  

second u r u t  the pres su re  on the landed states t o  p a r t  w i th  t h e i r  

western l ands  was removed, and t h e  power of t h e  United S t a t e s  w a s  l im i t ed  

t o  those Indians "not members of any of t h e  States ."  

The Indian provis ion  I n  t h e  Articles d i d  n o t  come before t h e  Congress 

aga in  u n t i l  October 27, 1777, when t he  f i n a l  form of t h e  a r t i c l e s  was 

being debated. On that day two amendments t o  the provis ion  were proposed. 

The f i r s t  amendment would have de l e t ed  t h e  words "not members of any of 

t he  S t a t e s , "  and s u b s t i t u t e d  i n s t e a d  t h e  words "not r e s i d i n g  w i t h i n  t he  

l i m i t s  of any of t h e  United S ta tes . "  The second amendment would have 

rephrased t h e  provis ion  e n t i r e l y  t o  g ran t  t h e  United S t a t e s  "the s o l e  and 

exc lus ive  power of . . . managing a l l  a f f a i r s  r e l a t i v e  t o  war and peace 

wi th  a l l  Indians not  members of any p a r t i c u l a r  S t a t e ,  and r e g u l a t i n g  

the  t r d d e  with such na t ions  and t r i b e s  as are not r e s iden t  w i th in  such 

l i m i t s  wherein a p a r t i c u l a r  S t a t e  claims, and a c t u a l l y  exercises 

j u r i s d i c t i o n . "  Finding 81, infra4 Neither  of these amendments was 

adopted by the Congress. 

On October 28, 1777, a t h i r d  amendment was proposed. This amendment 

r e t a i n e d  t h e  language already contained i n  t h e  second d r a f t ,  bu t  added 

t o  It the phrase "provided that t h e  legislative r igh t  of  any State within 



its am- limits be n o t  i n f r i nged  o r  v io la ted .  " Finding 82, infra. This 

t h i r d  a m x h e n t  was approved by Congress and p a r t  of A r t i c l e  IX of 

t h e  f i n a l  d r a f t  of  the  Articles of Confederation. Ar i s ing  after  a long 

deba te  on October 27 and 28, t h e  f i n a l  form undoubtedly r e s u l t e d  frofa a 

compromise be tween the  .landed and l and le s s  s t a t e s .  

The l e g i s l a t i v e  h i s t o r y  of  t h e  Indian provis ion  i n  t h e  Articles of  

C o n f e d c ~ t f  on makes i t  c l e a r  tha t  t h e  cons t ruc t ion  urged by the  defendant-- 

that t h e  term "not members of any of the s t a t e s "  is synonymous with no t  

r e s i d i n g  wi th in  t he  boundaries of any s t a t e - - i s  erroneour.  Twice during t h e  

d r a f t i n g  of t he  A r t i c l e s  t h e  landed e t a t u ,  attempted t o  u c e p t  from 

f e d e r a l  con t ro l  those Indians r e s id ing  wi th in  t he  boundaries of my of  

t h e  states. Thomas Jef fe rson  suggested t h i s  change on Ju ly  26, 1776, 

and an amendment t o  t h i s  e f f e c t  was proposed on October 27, 1777. Both 

t imes the l and le s s  a t a t e s  were unwil l ing t o  agree t o  t h i s  language. In  

f a c t ,  as pointed out by Samuel Chase i n  t h e  Ju ly  1776 debate, once the  
&l 

landed s t a t e s  preva i led  on the  quest ion of western boundaries,  l i m i t i n g  

t he  f e d e r a l  power t o  Indiana r e s id ing  outs ide  t he  e t a t e e  would have 

dives ted  t h e  United S t a t e s  of all a u t h o r i t y  over Indians and granted i t  
5 1  - 

i n s t e a d  t o  t h e  landed s t a t e s .  This t he  landleee states would no t  agree to .  

Moreover, t h e  use  of both t he  terms "me!mbers" of a s t a t e  and "reatdent  

4 /  The Article8 of Confederation conta ins  no provis ion  r equ i r ing  t h e  - 
landed states t o  give up their western land claims. It was only t he  
r e f u s a l  of Maryland t o  r a t i f y  t h e  Ar t i c l ce  which forced the landed states 
t o  agree i n  1781 t o  cede t h e i r  western lands t o  t h e  United State.. 

5 /  I* 1777,  when the A r t i c l e s  were agreed upon, a l l  t h e  t e r r i t o r y  of t h e  - 
United S t a t e s  was with in  t he  boundaries of t h e  t h i r t e e n  states. See Harcourt 
v. Ga l l l a rd ,  25 U.S. (12 Wheat.) 524, 526 (1827). To have limited the 
f e d e r a l  power t o  Indiaae r e s id ing  outa ide  the  boundaries of any s t a t e  would 
have meant t h a t  t he  f e d e r a l  govetnnont would have no power over  Indiana, 
because t h e r e  was no land ou t s ide  t h e  boundariu,  of any state. 
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within" the  borders of a state i n  the  second amendment proposed on 

October 27, 1777, makes i t  c e r t a i n  t h a t  these two terms were not 

considered i d e n t i c a l  by the  delegater to  the  Continental Congress. 

The ComDhission is  of the opinion t h a t  the  term "members" of a 

s t a t e  had a very d e f i n i t e  meaning t o  the  Continental Congress and 

referred t o  the p o l i t i c a l  s t a t u e  of the Indians. "Indians not members 

of any -' the  

organizat ion,  

domestic laws 

those Indians 

States" were those Indians who msintained t h e i r  t r i b a l  

asser ted  t h e i r  independence, and were not subject  t o  the 
64 - 

of any of the  statem. Indians 'bembers" of a s t a t e  were 

who had abandoned t h e i r  t r i b a l  a f f i l i a t i o n ,  no longer 

asser ted  t h e i r  independence, and made themselves subject  t o  the  laws of 

a s t a t e .  

This in te rp re ta t ion  by the  Conmission is corroborated by 

contemporary commenta on Ar t i c le  IX of the Art ic les  of 

Confederation. For example, i n  the  summer of 1784, James Duane, a 

New York delegate t o  Congreea,expressed t o  Governor Clinton his views 

on the  plans of N e w  York t o  t r e a t  wi th  the  Six Nations. Duane noted that 

under Art ic le  XX Congress claimed the  exclusive r i g h t  t o  t r e a t  with the  

Six Nations. H e  continued, "If the  t r i b e s  a r e  t o  be considered as 

independent nat ions,  detached from the  S ta te ,  and absolutely unconnected 

with i t ,  the  Claim of Congress would be uncontrovertable." Finding 85, 

in f ra .  Duane then advised Governor Clinton t h a t  the  Six Nations must be - 
considered and t rea ted  as ancient  dependents of New York. "On t h i s  

ground, " he continued, "the t r ibea  i n  quea t i o n  may f a l l  under the  character 

61 These t r i b a l  Indiana were, of course, subject  t o  s t a t e  r i g h t s  of pre- - 
emption. T h i s  exclusive r igh t  t o  purchase t h e i r  lands was the  only legiglatia 
r igh t  over the  t r i b e s  vhich the  s t a t e s  inher i ted  from the  Br i t i sh  C r o w *  See 
our discussion below. For exalplee of the  type. of domestic l eg i s l a t ion  that 
d i d  not apply t o  these independent t r i b e s ,  see the quote from Chancellor *" 
on page 547, in f ra .  
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of Wmbers *of t h e  State, with the  management of whom Congrass have no 

cuncem. " g. 

A r e c ~ n d  contemporary commentary I s  found i n  t h e  l'4ov~~ber 1784 

correspondence between James Monroe and Jamee Madison. In h i s  latter 

of November 15, 1784, Monroe asked Madison whether t h e  Six Nations 

properly t h e  subjec t  of f ede ra l  o r  state concern. Monroe phrased h i 6  

Whether these Indiana are t o  be considered a s  members of 
t h e  State of New York, o r  whether the living simply within 
the bounds of a S ta t e ,  i n  the  exclusion only of an European 
parer, while  they acknowledged no obedience to  ite laws but 
hold a country over which they do not  extend, nor enjoy the  
pro tec t ion  nor any of the  r i g h t s  of c i t i zensh ip  within i t ,  
is a s i t u a t i o n  w'h w i l l  even i n  t h e  most qua l i f i ed  sense,  
admit t h e i r  being held as members of a State .  .[Finding 83, 
i n f r a .  ] - 

In r ep ly  t o  a on roe's question, Madison s t a t e d ,  i n  his letter of November 27,  

1784, "By Indians not members of a Sta te ,  must be meant those, I conceive, 

who do not l i v e  within the body of the  Society, o r  whose pcraon o r  property 

form no ob jec t s  of i t s  laws." Id. 

Our i n t e r p r e t a t i o n  is a l ao  supported by contemporary a c t i o n  of the  

Congress, By means of the  Ordinance of August 7, 1786, Congrees reorganized 

its Zndian Department. See f inding 63, i n f r a .  Under t h i s  reorganl ra t ion  

the  department was divided i n t o  two districts. The Northern District included, 

among others ,  those Indians res id ing  within the  t e r r i t o r y  of New York wert of 

t h e  Hudson River. This ordinance c l e a r l y  indica tes  t h a t  Congresa did  not  

be l ieve  that its Indian ju r i sd i c t ion  ended a t  the state boundarlce. 

The l e a s l a t i v e  h i s to ry  a l s o  reveals the  meaning of the proviso i n  the 

Indian provision of Ar t i c l e  IX. As we noted above, t he  landed atateo objected 

t o  the  Dicunson d r a f t  of the  Ar t ic le8  became i t  would have defeated their 
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preemption r i g h t  by giving Congress the  exclusive r i g h t  t o  manage a l l  

a f f a i r s  with the  Indians. The second d r a f t  of t h e  Ar t i c les  was a p a r t i a l  

answer t o  t h e i r  object ion i n  t h a t  i t  l imited Congress' power t o  those Indiam 

not members of a s t a t e .  The second d r a f t ,  however, s t i l l  l e f t  the Federal 

Government with the  exclusive power t o  manage the  a f f a i r s  with the  

independent t r i b e s  o r  nat ions ,  most of which resided within the  then 

boundar~es  of the landed s t a t e s .  Thus the  preemption r i g h t  of the  landed 

s t a t e s  waa s t i l l  threatened. 

During t h 2  debate on October 27 and 28, 1777, the  landed s t a t e s  again 

attempted t o  amend the  d r a f t  t o  preserve t h e i r  preemption r igh t s .  The first 

proposal would have l imited the  power of Congress t o  those Indians residing 

outs ide  the boundaries of any s t a t e .  This proposal was unacceptable t o  t h e  

landless s t a t e s .  The second proposed amendment would have granted different  

powers to  the Federal Government depending on whether questions of war or 

peace o r  t rade with the  Indians were involved. This proposal was unacceptable 

t o  one o r  both of the  fac t ions .  Final ly  a t h i r d  amendment was proposed w h W  

was acceptable t o  both the landed and landless s t a t e s .  The Federal Govern- 

ment retained i ts  exclusive control  over the  affair8 of the independent 

t r i b e s ,  with the proviso tha t  a s t a t e ' s  l e g i s l a t i v e  r i g h t s  not be infringed 

or violated.  To have been acceptable t o  the  landed s t a t e s ,  t h i s  proviso 

must have protected t h e i r  preemption r igh t s .  

The Commission concludes t h a t  the  provise i n  the  Indian provision in 

Art ic le  IX of the Art ic les  of Confederation was deaigned primari ly t o  protect 

the s t a t e s '  prempcion r i g h t s .  The l e g i s l a t i v e  right which the Federal 

Government was prohibited from infr inging was the  exclusive r i g h t  of the 

state  t o  purchase Indian lands within its boundaries. 



Our view is supported by a b r i e f  examination of the h i s to ry  

of European set t lement  i n  North America, which shows t h a t  t h e  r i g h t  

of preamption wa8 t he  only l e g i s l a t i v e  r i g h t  asser ted  by the  English 

Crown with respect  t o  the  Indians, and thus the  only r i g h t  which the  

s t a t e s  inhe r i t ed  at t h e i r  independence. As pointed out  by Chief Juetice 

Marshall, i n  Worcester v. Ceorpia, 31 U. S. (6 Peters )  515 (1832). t h e  

r i g h t a  ~f t h e  European ~ o v e r e i g n s  i n  North America were based on the 

pr inciple  of f i r s t  discovery, 

T h i s  p r inc ip l e  . . . gave t o  the nat ion making t h e  diecovary 
as i ts inev i t ab le  consequence, the  sole  r i g h t  of  acquir ing 
the  s o l 1  and of making set t lements  on it. It wee m 
exclus ive  p r inc ip l e  which shut  out the  r i g h t  of competition 
among those who had agreed t o  i t ;  not  one which could annul 
t h e  previous r ighta  of those who had not agreed t o  it. It 
regula ted  the r i g h t  given by discovery among the  European 
discoverers;  bu t  could not  a f f e c t  t he  r i g h t s  of those a l ready 
i n  possession . . . . It gave t h e  exclusive r i g h t  t o  purchase, 
but d id  not  found t h a t  r i g h t  on a denia l  of the  r i g h t  of t he  
possessor t o  sell. [Id. a t  544.1 

When t h e  sovereign granted cha r t e r s  t o  e e t t l e r e  or colonizat ion 
I 

companies i t  gave no more than the  exclusive r i g h t  t o  purchare the 

Indian 's  lands.  As s t a t e d  by Marshall, 

The extravagant and absurd idea,  t h a t  the  feeble  aet t lemente 
made on the  sea c o m t ,  o r  the companies under whom they were 
made, acquired leg i t imate  power by them t o  govern the  people, 
or  occupy the  land8 from eea t o  sea, did not en te r  the mind 
of any man. They were w e l l  understood to  convey the  t i t l e  
which, according t o  the  common lau  of European sovereigns 
respec t ing  America, they might r i g h t f u l l y  convey, and no 
more. This  was the exclusive r i g h t  of purchasing euch lands 
ae t h e  na t ives  were w i l l i n g  t o  sell.  The crown could not be 
understood t o  grant  what the crown d id  not  affect t o  claim; 
nor w a s  i t  s o  understood. [g. a t  544-45.1 
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The policy of the  Br i t i sh  C r w i  t o  the  Indians did not change during the 

period of colonia l  h is tory .  ke s t a t e d  by Marshall, 

Certain i t  i a  tha t  our h i s to ry  furnishes no 
example, from the  f i r s t  set t lement of our country, of 
any attempt, on the  p a r t  of the  crown, t o  i n t e r f e r e  
with the  i n t e r n a l  a f f a i r s  of the  Indians, f u r t h e r  than 
t o  keep out the  agents of foreign powers, who, a s  t raders  
o r  otharwiee, might seduce them i n t o  foreign a l l i ances  . . . . [The king] never intruded i n t o  the  i n t e r i o r  of 
t i d r  af f a i r e ,  o r  in ter fered with t h e i r  self-government, 
ss L r  as respected themslZves only. [x. a t  547.1 

Thus the only l e g i s l a t i v e  r i g h t  which the s t a t e s  had with respect  t o  the 

Indians was the  e x c l w i v e  r i g h t  t o  purchase t h e i r  landr. 
21 

The Coimniaslon concludes that under Ar t i c le  XX of the Articles of 

Confederation the  United Sta tes  was granted the  exclusive r i g h t  t o  manage 

Indian a f f a i r s  with those Indians which maintained a t r i b a l  existence 

independent of any s t a t e ,  eo long as the  United S ta tes  did not purchase 

from any of these t r i b e s  land located within the boundaries of any 

s t a t e .  The Commiseion is of the opinion t h a t  under th i s  provision the 

United States had the author i ty  t o  e n t e r  i n t o  a s p e c i a l  r e la t ionsh ip  
8 /  - 

with any t r i b e  which maintained i ts  independence. 

7 /  Our conclusion on the  meaning of the  proviso l a  a l s o  supported by - 
the  contemporary views expressed by James Madison i n  h i s  November 27, 
1784, l e t t e r  t o  James Monroe. See Finding 83, i n f r a  

8/ The Commission!a view is aupported by t h e  repor t  of a comaittee - 
on Indian a f f a i r s ,  which was delivered t o  Congress on August 3, 1787. 
See Finding 84, in f ra .  Referring t o  the  proviso i n  the  Ar t i c les  of - 
Confederation the report  s t a t ed ,  ". . . therefore  the  union may make 
et ipula t iona  with any such t r i b e ,  secure  i t  i n  the enjoyment of all o r  ,! 

par t  of its lands,  without inf r inging on the l e g i s l a t i v e  r i g h t  i n  question* 



37 Ind, CI, Cam. 522 

Ihe only quest ion which remains unanswered is whether t h e  Oa.gdm 

i n  1784 maintained an independent t r i b a l  exis tence,  o r  had bacom 

msmbers of Nav York S t a t e  and t h w  beyond the  scope of f e d e r l  au tho r i ty .  

This quest ion was e f f ec t ive ly  answered by Chancellor Kent i n  h i e  opinion 

i n  Coodell v. Jackson, 20 Johnson 486 (N.Y. Cormon Law 1823). Kent 

s t a t e d :  

The h e i d a 8 ,  and t h e  o ther  t r i b e s  compoeing the  SIX 

na t ions  of ladtans,  were, o r ig ina l ly ,  f r e e  and Independent 
nat ions.  It is f o r  t he  counsel, who contend t h a t  they have 
now ceased t o  be a d i s t i n c t  people, and become completely 
incorporated with W, and clothed with a l l  the  r i g h t s ,  and 
bound to  a l l  the  dut ies  of c i t i z e n s ,  t o  point  out the  precise 
t i m e  when t h a t  event took place. I have not been a b l e  t o  
d e s i a a t e  the  period, or to  discover t h e  r e q u i s i t e  evidence 
of such an e n t i r e  and t o t a l  revolution. Do our lavs, even a t  
t h i s  day, allow these  I n d i m  t o  pa r t i c ipa t e  equal ly with u8, 
i n  our c i v i l  and p o l i t i c a l  pr iv i leges?  Do thcy vote a t  our  
e l ec t ions ,  o r  a r e  they represented i n  our l eg ie l a tu re ,  o r  have 
they any concern, a s  jurors  o r  magistrates ,  i n  the  adminis t ra t ion  
of j u s t i c e ?  Are they, on the  o the r  hand, charged with the  
d u t i e s  and burthens of c i t i z e n s ?  Do they pay taxe., o r  serve i n  
the  m i l i t i a ,  o r  a r e  they required t o  take a share  i n  any of t h e  
d e t a i l s  of our l o c a l  i n s t i t u t i o n e ?  Do we i n t e r f e r e  with t h e  
d iepos i t ion ,  o r  descent,  o r  tenure of t h e i r  property, a s  between 
themselves? Do we prove t h e i r  wills, o r  grant  letters of 
adminis t ra t ion  upon t h e i r  i n t e s t a t e ' s  e s t a t e s ?  Do our  Sunday 
laws, our school laws, our poor laws, our laws concerning in fan ta  
and-apprentices,  o r  concerning i d i o t s ,  l una t i c s ,  o r  hab i tua l  
drunkards, apply t o  them? Are they subjec t  t o  our laws, o r  t h e  lawe 
of t h e  United S ta t e s ,  againat high t reason;  and do we treat and 
punish them aa t r a i t o r s ,  ins tead  of public  enemies, when they 
W e  war upon us? Are they subjec t  t o  our lawe of marriage and 
divorce, and would we sus t a in  a cr iminal  proeecution for bigamy, 
i f  they should change t h e i r  wive8 o r  husbands, at  t h e i r  own 
pleasure ,  and according t o  t h e i r  own customs, and cont rac t  new 
m a t r i m n i a l  a l l i ances?  I apprehend, t h a t  every one of t h e m  
quest ions must be answered i n  t h e  negative, and t h a t ,  on a11 t h r e  
po in t s ,  they are regarded acr dependent a l l i e s  and a l i e n  c ~ n i t l u ~ .  
It was, therefore ,  with some degree of su rp r i se  t h a t  I obuerved 
the Supreme Caurt laying down the doct r ine  i n  t h i s  cme, that  t h u e  
b d i m s  of the  a i x  n a t i o m  were "a8 completely the rubjecta of our 

as any of our ovn c i t i z e m . "  In view of t h e  subject, they 
have never been regarded a8 d t i ~ e l i 8  or m U h r 8  of our body p o l i t i c ,  
within t h e  contemplation of the c o M t % t u t i ~ .  [Id* a t  497-98.1 
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After  revieving the  h i s to ry  of t h e  re la t ionship  between the Oneidas and 

New York Colony, New York Sta te ,  and the  United Sta tes ,  Chancellor Kent 

concluded as follows: 

We a r e  now prepared again t o  put the  question where is 
the  evidence of the  f a c t ,  o r  where ts the  ground for  the  
aeeet t ion ,  tha t ,  a t  the  death of John Sagoharase, as ear ly  
a s  March,1783, the Oneida t r i b e  of Indiana had ceased t o  be 
a nation,  and had become an i n t e g r a l  p a r t  of the  people of 
t!..? s t a t e ,  i n  whoee name and by whoae author i ty  the 
cm.~++.l . tut ion was ordained? No proposition would seem t o  rple 
t o  be more u t t e r l y  fa l l ac ious ,  und more e n t i r e l y  d e s t i t u t e  of 
any r e a l  foundation i n  h i s t o r i c a l  t ru th .  It is repugnant to  
all the  treaties, and t o  a l l  the  public documents, t o  the  
declared sense and p rac t i ce  of the colonia l  governments, and 
of the government of the  United S ta tes ,  and of t h i s  a t a t e .  
[Id.  - a t  502.1 

The Coonmission concludee t h a t  under the Art ic les  of Confederation 

the  United State8 had the  author i ty  t o  en te r  i n t o  a spec ia l  re la t ionship  

wi th  the Oneida Nation t o  protec t  ft i n  the  possession of i ts  lands. To 

the extant  tha t  language i n  the 1971 decision i n  th ia  docket, 26 Ind. C1. 

Comm. 583, 588, o r  i n  the  Conrmieeion's decision in S i x  Nations v. United 

Sta tee ,  Docket 344, 12 Ind. C1. Comm. 86, 118 (1963), is Inconsistent  w i t h  
9 /  - 

t h i s  opinion, t h a t  language i a  overruled. 

9 /  In the Six Nations case the Conaniseion decided t h a t  the United States 
.I 

could not be held l i a b l e  fo r  the  1784 s a l e  of Six Nations lands t o  the  
S ta te  of Pennsylvania. In i ts  opinion the Commission ruled,  among other 
things,  t h a t  under the Articlea of Confederation the  United S ta tes  had 
no author i ty  t o  intervene i n  negotiat ions between Pennsylvania and the  
Indiana res id ing within its borders. It is t h i s  language which we  a r e  
overruling. 

The Six Nations case waa affirmed on appeal by t h e  Court of  Claims, 
173 C t .  C l .  899 (1965).  The basis  f o r  the  cour t ' s  aff  irrnance was t h a t  in 
1784 the United Sta tes  owed no general or spacial obl igat ion t o  the  Six 
Nations with respect t o  t h e i r  lands. The court  d id  not  i n  i ts  opinion 
expreaa any approval of the  Conriaaion'a ru l ing  on t h e  author i ty  of the  
United Sta tes  under tha Articles.  In  f a c t ,  the court expressed its doubt 
on t h i a  matter by twice re fe r r ing  t o  tho  Indian af fafra provision in  the 

(continued) 
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Ibe defendant next argues t h a t  i t  d id  d1 i t  was required t o  do 

under the  ci~clnnstances of the  1785 a d  1788 t r e a t i e s  and therefore 

did not v io la te  the  standards of f a i r  and honorable dealing.. In 

support of i t s  contention, the defendant i n i t i a l l y  aets out the  

"aggrescrive program" which It a l leges  the united State. undertook t o  

deter the  consummation of the 1785 and 1788 t r ea t i e s .  Thue include 

the  inauguration of a federa l  Indian policy i n  1775 (see Pindim 6). 

the 1783 resolution promising t o  protect  the lauds of the 0mid.a and 

Tuscaroras (see f inding 38), the  1787 dcclaion of Congress t o  hold a 

t r e a t y  w i t h  the India- i n  the  northern department (- f lndlng 62). 

a promise i n  1776 t o  protect  the lands of the  Delaware Indiana (aee 

f inding 9 ) .  the advice of federa l  commissionera t o  New York Governor 

Clinton, i n  August 1784, tha t  i f  he wished t o  deal  with the Indiana he do 

i t  as par t  of the federal  t r ea ty  (z finding 3 0 ) ,  and statement6 made by 

federa l  commissioners t o  the Six Nationa a t  Fort Stanwix t h a t  only Congram 

had the  authori ty t o  t r e a t  with them. 

The mere rec i t a t ion  of theae actione refute8 defendant's contention 

tha t  there were steps taken by the  United Statee t o  prevent &he 1785 and 

1788 t r e a t i e s .  All of these act ions were taken by the United Statee e i t h e r  

9/  (Footnote continued) - 
Articles i n  conditional tern.  ("Indeed, the portion of the  Ar t idea  of 
Confederation dealing with Indian a f f a i r s  . . . s h a v e  deprived the  
Congress of the power t o  oversee the Six Nation'. dealinp.  with Purnsylvania 
with respect t o  lands within i ts  boundariu." 173 C t .  C1. a t  905 
(emphasis added). "For the  federal delegater t o  have agreed t o  protect  
the  Indian's lands (within s t a t e  boundaries) a8 a g a i w t  the atate. miat 
well have contravened Art ic le  fX of the Article8 of Confederation . . . . I I 
Id. at  906 ( c w h a i 8  added)). mere i r  then nothing i n  the court ' 8  - 
decision which precludes ua from ru l ing a8 we have i n  thie docket. 



p r i o r  to  its aasmpt ion of f iduciary duties t o  the  Oneidas, o r  p r i o r  

t o  its receiving knowledge of New York'e in ten t ion  t o  purchase Oneida 

lands In 1785 o r  1788, Two of the  act ione were implementations of 

general Indian po l i c ies ;  one w a s  direc ted  spec i f i ca l ly  a t  another t r i b e ;  

two were taken t o  prevent New York from i n t e r f e r i n g  with the 1784 Fort 

Stawix negotiations; and one wae merely a promise t o  the  Oneidas and 

Tuscarorns . Certainly none of these actiolm f u l f i l l e d  the  defendant ' 8  

duty t o  the  p l a i n t i f f s  i n  connection with the  1785 and 1788 t r e a t i e s -  

with N e w  York. However, they are consis tent  with the  Federal 

Covernmentbexpressed in tent ion of protect ing all Indians res id ing both 

within and outside s t a t e  boundaries, and, i n  the case of the  1783 resolution, 

of giving spec ia l  consideration t o  the  f r iendly  Oneidas and Tuscaroras. 

In fu r the r  support of i ts  contentione t h a t  i t  did all It was required 

to  do under the circwastancea, the  defendant poatulates three  possible 

actione t h a t  the United Sta tes  might have taken t o  protec t  the  Oneidas, 

and then shows why each was impossible or  impractical.  The th ree  possf-  

b i l i t i e s ,  which the  defendant borrowed from the deciaion of the Court of 

Claims i n  Oneida Tribe v. United S ta tes ,  165 C t .  C1. 487, c a r t .  denied, 

379 U.S. 946 (1946) ( a f f ' a  Docket 159, 1 2  Ind. C1.  Camm. 1 (1962)), were 

1 )  legal act ion i n  federa l  cour ts ,  (2) military intervention and 

(3) federal criminal sanctions. T h i s  argument of defendant is also without 

merit. 

While the Commiaslon agrees t h a t  the  United Sta tes  probably could not  

have used legal ectlons,  pilitary intervention o r  criminal sanc t iom i n  

1785 or 1788, i t  is not convinced t h a t  these were the only opt iom 

available t o  the  Federal Govemrmt. Certainly, i n  the  Oneida case, -9 
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the cour t  d id  not  suggest t h a t  thecle are t h e  only act iona ava i l ab le  t o  

the Federal Government i n  f u l f i l l i n g  its f iduc ia ry  ob l iga t ion  t o  an 

Indian t r i b e .  In its opinion t h e  court  described o the r  actioru that the 

United S t a t e s  took, although u n a u c c ~ s f u l l y ,  to  p ro tec t  t h e  Wi8consin 

Oneidas, 

In this case we bel ieve  there were seve ra l  o ther  option8 

availak'e. t o  the  United Sta tee  i n  both 1785 and 1788 when i t  learned 

of New york'a i n t en t ion  to purchase lands from res iden t  Indiana. It 

could have n o t i f i e d  t h e  Oneidas, ae i t  d id  i n  1784 when i t  w u  at tempting 

t o  prevent New York from t r e a t i n g  separa te ly  with any of t h e  Six Nations, 

Just  p r i o r  t o  the  holding of the Treaty of Fort Stanwfx, t h a t  New York 

was n o t  authorized by Congress t o  treat with them. It could have eent  a 

r ep resen ta t ive  t o  t h e  t r e a t y  negot ia t ions  t o  p ro tec t  t h e  i n t e r e s t s  of the  

Oneidas, It could have exerted pressures on New York, both p r io r  t o  and 

subsequent t o  the  t r e a t i e s ,  t o  t r e a t  the Oneidas f a i r l y .  

We do not  know whether these  o r  o t h e r  poss ib le  ac t ions  would have 

succeeded. However, unl ike t h e  cour t  i n  the  Oneida case,  we are not  faced 

with deciding whether the  United S ta t e s  would be l i a b l e  i f  i t  had taken 

actions t o  protect  t he  Oneidas but  w a s  uneuccessful. In  t h i s  carre t h e  

United Statea took no a t i o n  a t  a l l .  Under these  c i rcu~~cl tancee  we must 

r e j e c t  t h e  defendant 's contention that  i t  d id  all i t  wa8 required t o  do 

under t h e  circumstances. 

The defendant also contends t h a t  t h e  p l a i n t i f f s  have f a i l e d  t o  s u s t a i n  

t h e i r  burden of proving t h a t  the United Sta tee  had either a c t u a l  o r  



constructive knowledge of the 1785 and 1788 t r e a t i e s .  Defendant claims 

tha t  t o  sus ta in  t h e i r  burden p l a i n t i f f s  must prove either (1) t h a t  the  

defendant had r e l i a b l e  information of the  imminent execution of the  1785 

and 1788 t r e a t i e a ,  and was gui l ty  of a turning away from such information; 

o r  (2) t h a t  t h e  defendant w a s  g u i l t y  of groea negligence i n  not acquiring 

knawleC,- of the t r e a t i e s ,  and had s u f f i c i e n t  time i n  which t o  obta in  

t h e  information and act before the  t r e a t i e s  took place. Defendant claims 

t h a t  the p l a i n t i f f s  have not met e i t h e r  of these burdens. We do not 

agree. 

Although the Commission doe8 not necessar i ly  agree with the standards 

of proof suggested by the  defendant, i t  is of the opinion t h a t  the  evidence 

es tabl ishes  tha t  the  United S ta tes  d i d  have r e l i a b l e  information both i n  

1785 and 1788 t h a t  New York intended t o  purchase Indian lands, and 

t h a t  i n  both instances the  United S ta tes ,  by f a i l i n g  t o  take any act ion,  

was gu i l ty  of a turning away from such information. ~ e f e n d a n t ' s  contention 

i s  therefore without merit. 

In sum, i t  is our  conclusion t h a t  i n  both 1785 and 1788 t h e  United 

Sta tes  f a i l e d  t o  f u l f i l l  its spec ia l  obl igat ion t o  the  Oneidas i n  re la t ion  

t o  protect ing t h e i r  possession of lands i n  New York Sta te .  The defendant 

w i l l  be l i a b l e  t o  the p l a i n t i f f s  under Section 2,  Clause (S),  of the 

Indian Cla im Commission Act, 25 U.S.C. 9 70a (1970), i f  the  Oneida Nation 

did  not receive conscionable consideration f o r  the  land i t  ceded to  

New York under the 1785 and 1788 t r e a t i e s .  
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This case s h a l l  now proceed to a determination of the extent of the 

defendant's l i a b i l i t y  to the pla int i f f s ,  i f  any, under the 1785 and 1788 

treaties. 

Pierce, Commtssioner 

We concur: 
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Kuykendall, Chairman, d issent ing:  

I d i s sen t  from t h i s  l a t e s t  e f f o r t  of t he  Commission t o  perpe tua te  

these  two claims, both of  which, i n  my opinion, should have been d ia -  

rniesed seven years  ago. A t  t h a t  time, February 26, 1969, t h e  major i ty  

of t h e  Cotmiasion raw f i t  t o  deny the  defendant 's motion f o r  d ismissa l ,  

which was baaed on the  ground t h a t ,  a s  a mat te r  o f  law, t he  United S t a t e s  

owed nr f iduciary  obl iga t ion  t o  t h e  Oneidas r e l a t i v e  t o  t h e  1785 and 1788 

Oneida land ceesions t o  the  S t a t e  of New York. In denying t h i s  motion 

the  majori ty found and concluded, 

. .  . . t h a t  a eube tan t i a l  i s sue  of f a c t  e x i s t s  with respec t  
t o  the  Government's i n t en t ion  t o  e n t e r  i n t o  a s p e c i a l  
r e l a t ionsh ip ,  possibly a f iduciary  r e l a t i o n s h i p  wi th  the  
f r i end ly  Oneidas under A r t i c l e  11 o f  the  t r e a t y  
[Por t  Stanwix. Treaty o f  October 22, 1784, 7 S t a t .  151. 11 

In my d i s s e n t ,  20 Ind. C1. Coxn. 337, 359, I pointed out  t h a t  the  

weight o f  j u d i c i a l  expression on the  sub jec t  a t  i s sue  c l e a r l y  indicated 

t h a t ,  a s  a mat te r  of l aw,  t he  United S t a t e s ,  under the  A r t i c l e s  of  

Confederation never had e i t h e r  t he  power o r  t he  duty t o  undertake any 

f iduciary  r e s p o n s i b i l i t i e s  on behalf of the  Oneidas or  any of t h e  S i x  

Nations with respect t o  Indian lands i n  New York Sta te .  

Af ter  a f u r t h e r  hearing on t h i s  mat te r ,  t h e  Coxnission proceeded t o  

e n t e r  c e r t a i n  f indings  and t o  conclude as a mat te r  of law, 

, . . t h a t  t he  United S t a t e s  i n  A r t i c l e  I1 of  t h e  
Treaty of Fort  Stanwix undertook a s p e c i a l  responei- 
b i l i t y  o r  ob l iga t ion  to  the  Oneida Nation o f  Indians 
i n  r e l a t i o n  t o  pro tec t ing  t h e i r  peaceful possesaion 
of their lands in  New York S t a t e ,  . . . . 2/ 

I /  20 Ind. C1. Comm, 337, 349. - 
2 /  26 Ind. C1. Coxn.  583, 624. - 



Again I dissented, 26 h d .  C1. Cann. 583, 591, pointing out t h a t  the  

Cormriseion'a conclusion upholding the defendant' 8 f iduciary reaponcribilitieo 

t o  the  Oneida Nation under the  1784 Fort Stanwix Treaty f l i e r  f u l l  force 

i n t o  the tee th  of the decisions of the Court of C l a i m  i n  Seneca Nation 

v. United Sta tes ,  173 C t .  C1. 919 (1965). affirming i n  p a r t ,  reversing in 

p a r t ,  Dockets 342-A, 368-A, 12 Ind. C1. Coma. 755, and Six Nations v. 

United S t a t e s ,  173 C t .  C1. 899 (1969), aff irming Docket 344, 12 Ind- C1. 

Corm. 86. 

I have reread these two dissenting opinions and s t i l l  believe tha t  

they apply. the applicable l a w  correct ly.  Therefore, I incorporate them 

by t h i s  reference i n t o  t h i s  opinion without repeating than herein verbatim. 

The issue of federal  f iduciary responsibi l i ty  as it applies t o  the 

two Oneida claims centers  upon the meaning of the language comprising 

t h a t  portion of Ar t i c le  IX of the Art ic les  of Confederation which pertafnr 

t o  Indians, which language is a s  follows: 

The United Sta tes ,  i n  Congress assembled, s h a l l  
a l so  have the so le  and exclusive r igh t  and power of . . . . regulat ing the trade and managing a l l  a f f a i r s  
with the Indians, not members of any of the Statee; 
provided t h a t  the l eg i s l a t ive  r i g h t  of any S t a t e  
within i t s  own limits be not infringed o r  violated.  91 

The Commission says tha t  the  language i n  Ar t i c le  IX i 8  patently 

ambiguous i n  t h a t ,  while granting the United Sta tes  ". . . the eole and 

exclusive power" of regulat ing the Indian trade ". . . and managing a l l  

a f f a i r s  with the Indians, not members of any of the Statea," it preserve8 

and guarantees the l e g i s l a t i v e  r i g h t  of each s t a t e  within i t 8  limits. 

3/ 1 Sta t .  4, 7. - 



In  order t o  meld these apparent inconsistencies concerning sovereign 

author i ty  t o  deal with the Indiana, the  Commission has created i t 8  awn 

def in i t ion  of ". . . Indians, not members of any of the  States." Accord- 

ing t o  the  Comnission, t h i s  phrase has reference t o  the  p o l i t i c a l  s t a t u s  

of the  Indians, not t o  t h e i r  geographical locat ion and therefore encompasses 

". . . thoee Indians who maintained t h e i r  t r i b a l  organizations, a s se r t -  

ed t h e i r  independence, and were not subject  t o  the  domestic laws of any 

of the s ta tes ."  41 These conclusions a r e  too ca tegor ica l ,  a r e  not supported 

51 by the  h i a t o r i c a l  evidence of record, and have no jud ic ia l  support. - 

4 /  P. 2 1  Comisaion opinion. Page 5 4 2 ,  su ra. - 
51 The 1784 Monroe-Madison correspondence f i n d i n g o f  f a c t  NO. 83) is - -f 
of dubious corroborat ive value on its face because i n  the  l a s t  sentence 
of Madison's r ep ly  he c l e a r l y  s t a t e s  t h a t  he i a  uncertain of "* * * the  
true boundary between the  author i ty  of Congress and t h a t  of New York.'' 
Furthemore, approximately three  years l a t e r  Madison wrote aa 
fallows: 

The regulat ion of cotrmerce with the  Indian tribes 
[ i n  the  then u n r a t i f i e d  Constitution] is very properly 
unfe t tered  from two l imi ta t ions  in the  a r t i c l e s  of 
Confederation, which render the  provision obscure and 
contradictory. The power is there  res t ra ined t o  Indians, 
not members of any of the  S ta tes ,  and is not  t o  v i o l a t e  o r  
inf r inge  the l e g i s l a t i v e  r i g h t  of any S t a t e  within its 
own l imi ts .  What descr ip t ion of Indians a re  t o  be deemed 
members of a S ta te ,  is not ye t  a e t t l e d ,  and has been a 
question of  frequent perplexity and contention i n  the  federa l  
councils. And how the  t rade  with Indians, though not 
members of a S ta te ,  yet  residing within i t 8  l e g i s l a t i v e  
ju r i sd ic t ion ,  can be regulated by gn external  author i ty ,  
without so  f a r  intruding on the in te rna l  r i g h t s  of 
l e ~ i e l a t i o n ,  is absolutely incomprehensible. This is not  
the only case i n  which the a r t i c l e s  of Confederation have 
inconsiderately endeavored t o  accunplieh impose i b i l i t i e s  ; 
t o  reconcile a p a r t i a l  sovereignty i n  the  Union, with 
cmplete sovereignty i n  the States; t o  subvert a 
mathematical axiom, by taking w a y  a pa r t ,  and l e t t i n g  
the  whole remain, [Madison, "Powers Delegated t o  the  
General Government-Ur No. 42 in  The Federa l is t  306 (Benj. 
F. Wright ed. 1961). 1 [Ernphasia added] 



The evidence indicates  c l e a r l y  tha t  during the period of the  

American Revolution the Continental Congress was concerned with maintaining 

the  n e u t r a l i t y  of the  Indian tribe8 ra the r  than seeking ac t ive  m i l i t a r y  

a l l i a n c e  with the Indians against  the British. O f  the Six Nations, only 

a portion of the  Oneida and Tuscarora nations remained neutral or actively 

eupported the American cause, With the formal conclueion of h o s t i l i t i e s  

i n  1783 Cmgress focused on the  problem of es tabl ishing a r a t i s f a c t o r y  

peace with the h o s t i l e  Indian t r ibes ,  pa r t i cu la r ly  those t r i b e s  inhabi t ing  

the northern f ron t i e r .  O f  secondary importance was the quiet ing by 

negot ia t ion  of the Indian t i t l e  t o  the "western lands", being those lands 

extending beyond the western l imi t s  of the s t a t e s  as far a s  the  M i s s i r ~ i p p i  

5 /  River. - 
It was i n  t h i s  "western t e r r i to ry t t  tha t  the Continental Congrese, 

under Ar t i c le  IX of the  Art ic les  of Confederation, exercised exclusive 

ju r i sd ic t ion  over a l l  facets  of Indian t r i b a l  l i f e ,  including the  

extinguishment of the Indian t i t l e  t o  land. Zhe language quoted below i n  

the proclamation of  September 22, 1783, made i n  conjunction with congressional 

consideration of an ordinance prohibit ing the  settlement and purchase of  

c e r t a i n  lands "without the limits o r  jur iedic t ion of any pa r t i cu la r  State", 

conf inns t h i s  : 

Whereas by the n in th  of the Articles of Confederation 
i t  is among other things declared, t h a t  "the United Sta tee  
i n  Congress assembled have the aole  and exclusive r i g h t  
and power of regulat ing the  trade, and managing a l l  a f f a i r s  

5 /  The "western lands" or  "western countrytr is refer red  t o  i n  an ea r ly  - 
Congressional report  as including those territories "which appertain t o  
the United States." See P1. Ex. 5 8 :  XXV Journals of the Continental 
Congress 681-82. 



with the  Indians, not members of any of the  s t a t e s ,  pro- 
vided t h a t  the  l e g i s l a t i v e  r i g h t  of any S ta te ,  within i ts  
own l imi t s ,  be not infringed or  violated." And whereas 
i t  is eosen t i a l  t o  the  welfare and i n t e r e s t  of the United 
Sta tee  as  wel l  a s  necessary f o r  the  maintenance of harmony 
and fr iendship with the  Indiana, not members of any of 
the s t a t e r ,  t h a t  a l l  cause of quarrel  o r  complaint 
between them and the  United Sta tes ,  o r  any of them, 
should be removed and prevented: Therefore the  United 
S ta tes  i n  Congress assembled have thought proper t o  
iseua t h e i r  proclamation, and they do hereby prohibi t  
and forbid a l l  persons from making set t lements on lands 
inhabited o r  claimed by Indians, without the  limits o r  
j u r i s d i c t i o n  of any par t i cu la r  S ta te ,  and from purchasing 
o r  receiving any g i f t  o r  cession of such lands o r  claims 
withvut the-express author i ty  and di rec t ion8 of the 
United S t a t e s  i n  Congress assembled. 

And i t  is moreover declared, tha t  every such pur- 
chase or  set t lement,  g i f t  o r  cession, not having the  
author i ty  aforesaid,  is n u l l  and void, and t h a t  no 
r i g h t  o r  t i t l e  w i l l  accrue i n  consequence of any such 
purchase, g i f t ,  cession or settlement. 5/ 

In the  new t e r r i t o r y ,  the "western country," the  Congress, under 

Ar t i c le  y w a s  supreme.. There was no c o n f l i c t  between federa l  and s t a t e  

author i ty  and the  applicable language i n  t h i e  Ar t i c le  did not give r i s e  to 

any ambiguity. The phrase "Indians, not menibera of any of the  States,"  

leads t o  a t e r r i t o r i a l  connotation. 

A t  the same timq our government o f f i c i a l s  were well  aware t h a t  any 

extension of federa l  author i ty  over Indian a f f a i r s  under Article I X  in to  a 

state would ult imately c o n f l i c t  with a s t a t e ' s  preemption r i g h t s ,  an4  i f  t h i s  

should occur, t h a t  the  Federal Government must y ie ld  t o  the  s t a t e ' s  

exclusive r i g h t  t o  purchase Indian lmda  within its o m  limits. General 

Washington acknowledged s t a t e  preempt ion r ight8 ,  v i e  a v i s  federa l  authoriW 

61  P I .  Ex. 57: XXV Journals of Continental Congress 602 (emphasis added). - 



when he wrote the following i n  a l e t t e r  t o  Congreatman James Duane, dated 

September 27, 1783: 

No purchase under any pretense whatever should be 
made by any other  author i ty  than t h a t  of the  awereign 
power,or the  l e g i s l a t u r e  of the  s t a t e  i n  which such 
land happen t o  be. l/ 

Accmnts leading up t o  and including the  1784 Fort Stanwix Treaty 

negotiat ions amply demonstrate the "hands o f f r  policy of the cen t ra l  

government wherever s t a t e  preemption r i g h t s  were involved. The congressional 

report  of October 14, 1783, which outl ined pending plans f o r  W i n g  peace 

with the  h o s t i l e  t r i b e s  (steps t h a t  led t o  the  1784 Fort Stanwix Treaty), 

was careful  t o  include the following language: 

Resolved, t h a t  the preceding measures of Congress 
r e l a t i v e  t o  Indian Affa i rs ,  s h a l l  not be construed t o  
effect the  t e r r i t o r i a l  c l a w  of any of the states ,  o r  
t h e i r  l e g i s l a t i v e  r igh t s  within t h e i r  respective l imi t s .  ?/ 

A t  the  1784 Fort Stanwix t r ea ty  proceedings, the par t i c ipa t ion  of  

federal  o f f i c i a l s  i n  the Pennsylvania land negotiations with the Six 

Nations was ceremonial, perfunctory, md etr ic t ly  an accaamodation t o  the 

91  
S t a t e  of  Pennsylvania, - General Butler,  one of  the  federal treaty com- 

missioners, was of the view tha t  any attempt by the cen t ra l  government t o  

fix boundaries between Indian t r i b e s  on land8 s i tua ted  within the s t a t e  
10/ 

would undoubtedly be controversial  and should be avaided. - 

7/ PI. Ex. 51: H. Manlcy, Treaty of Port Stanwix - 1784, p. 47.  - 
81 PI. Ek. 50: XXII Journals of Continental Congreur, p. 693. - 
91 See Six Nations v. United States ,  Docket 344,  12 Ind. C1. Coaao. 86, 92 (1963). - - 
101 pi. EX. 68: Richard Butler'cr Notes a t  Fort Stanwix, Oct. 18, 19, 21, 1784. - 



On Auguet 7,  1786, Congress adopted an ''Ordinance 'for the Regulation 

of Indian Affairs," the  purpose being t o  reorganize the  Indian Department 

i n t o  two d i e t r i c t s  each wi th  a superintendent who would carry out h i s  

dut ies  subject  t o  the  following: 

"And it be fu r the r  resolved. That i n  a l l  caaee where 
t ransact ions  with any nation o r  t r i b e  of Indians s h a l l  
become necessary t o  the purposes of  t h i a  ordinance, which 
cannot be done without in te r fe r ing  with the l e g i s l a t i v e  r i g h t s  
of a S ta te ,  the  Superintendent i n  whose d i s t r i c t  the  same 
s h a l l  happen, s h a l l  a c t  in  conjunction with the  au thor i ty  of 
such state." 

The above language represents  one of the  f i n a l  expressions of our federal 

government.under the  Articles of Confederation concerning e t a t e  prerogatives 

and preemption r igh t s .  Soon the adoption of our Consti tut ion would bring 

about some aweeping changes. 

On May 14, 1787, delegates from the  severa l  s t a t e s  assembled i n  

Philadelphia, Pennsylvania, f o r  the  f i r s t  session of  a cons t i tu t iona l  

convention. 

On September 17, 1787, the  convention formally approved a d r a f t  

of the new Consti tut ion and forwarded it t o  the  Congress. Congress 

the rea f te r ,  on September 27, 1787, ordered the  Consti tut ion t o  be s e n t  t o  

the l eg ie l s tu rea  of the  severa l  s t a t e s  f o r  r a t i f i c a t i o n .  Ra t i f i ca t ion  was 

accomplished i n  June of 1788. On June 24, 1789, the  firatCongress was 

cal led  i n t o  session. 

Section 8(3) of  Ar t i c le  I of the Consti tut ion delegates t o  the 

Congress the power ". . . t o  regulate comnerce with foreign nationa, and 

among the  several s t a t e s ,  and with the  Indian tr iber ."  Reacting swif t ly  

under i ts new cons t i tu t iona l  author i ty ,  Congress enacted the  Trade and 

11/ American S t a t e  Papers, Class 11, Indian Affa i rs ,  p. 14. - 



Intercourse Act of  July 27, 1790 (1 Stat.  137). Section 4 of which is 

a c l e a r  and unequivocal declarat ion of the primacy of Congreao i n  the  f i e l d  

of Indian a f f a i r s :  

That no s a l e  of lands made by any Indians, o r  any 
nation or  t r i b e  of Indians, within the United Sta tea ,  s h a l l  
be val id  t o  any person o r  persona, o r  t o  any s t a t e ,  whether 
having the  r igh t  of preemption t o  such lands or not ,  unlees 
the same s h a l l  be made and duly executed a t  some public 
t r ea ty ,  held under the author i ty  of the United s t a t e s .  
; Emphasis added. ] g/ 

President Washington i n  a camnunication addressed t o  the Seneca Indian 

chiefs shor t ly  a f t e r  the passage of the 1790 Trade and Intercourre Act 

provided an'executive construction of the law as  it was then and as it was 

under Art ic le  IX of the Art ic les  of Confederation. I c i t e d  the same i n  

my f i r s t  d issent ,  but,  s ince the Court of C la im has found the  Preeident 's  

remarks equally persuasive i n  Seneca Nation v. United S ta tes ,  rupra, I 

deem them t o  be worth repeating here, 

'I am not uninformed, t h a t  the Six Nations have been 
led into some d i f f i c u l t i e s ,  with respect t o  the  s a l e  of 
t h e i r  lands, aince the peace. But I m e t  inform you tha t  
these e v i l s  arose before the  present Government of the 
United Sta tes  was established,  when the separate u ta tee ,  end 
individuals under t h e i r  authori ty,  undertook t o  t r e a t  with 
the Indian tribes respecting the s a l e  of t h e i r  landr. But 
the case is now e n t i r e l y  a l tered;  the Federal Government, 
only, has the power t o  treat with the Indian natione, and 
any t r e a t y  formed, and held without its authori ty,  w i l l  
not be binding. 

Here, then, is the secur i ty  for the remainder of your 
lands. No s t a t e ,  nor person, can purchase your lands, 
unless a t  same public t rea ty ,  held under the author i ty  of 
the United States.  =/ 

12/  1 S t a t .  137, 138. - 
13f American State Papers, Class XI, p. 142. - 



On January 15, 1791, the  Secretary of War addressed a l e t t e r  t o  

President Washington concerning the purchase of Creek Indian lands i n  

Georgia, ar follenor: 

That, although the  r i g h t  of Georgia t o  the pre-emption 
of said laws should be admitted i n  its full extent ,  yet  it is 
conceived, t h a t ,  should t h e  s a i d  s t a t e ,  o r  any campanies o r  
persons, claiming under it ,  attempt t o  extinguish the  Indian 
clainm, unless authorized there to  by the  United S ta tes ,  the  
mebaure would be repugnant t o  the aforesaid t t e a t i e a ,  t o  the  
cnns??tution of the  United Sta tes ,  and t o  t h e  law regulat ing 
trade and lntercouree with the  Indian t r i b e s .  

Later i n  t h a t  eame year, Auguet 

wrote t o  Governor Clinton of New York 

s a l e  of Cayuga Indian lands: 

The r i g h t  of the S ta te  of 

17, 1791, the Secretary of War 

on the subject  of the pending 

New York, t o  the  pre-emption 
of the  Cayuga lands, is  unquestioned, and a lso ,  t h a t  the  
sa id  r i g h t  embraces a l l  poseible a l ienat ions  of ea id  lands 
by the Indians, with the concurrence of the  United Sta tea ,  
according to  the  Conetitution and laws. g/ 
On May 22, 1792, the  Secretary of War sen t  the  following 

ins t ruct ions  t o  General Putnam, r e l a t i v e  t o  a pending t r e a t y  with the  

h o s t i l e  Indiane i n  Ohio, 

You w i l l  represent  t o  them [Indians], t h a t  a new s t a t e  of 
things has taken place i n  the  United Sta tes ;  t h a t  formerly, 
ve were an associa t ion of severa l  separa te  S ta tes ,  l i k e  t h e i r  
several t r i b e s ,  and t h a t  there  was no port ion of union and 
s t rength  s u f f i c i e n t  t o  regula te  the  severa l  pa r t s ,  mbelonging 
t o  the  aeme machine. 

Id,  a t  112. - *  



But, t h a t  now we have a Federal  Government, embracing 
a l l  p a r t s  of t h e  Union, as i t  reapects  fore ign  na t ions  and 
Indian t r ibea .  I h a t  General Waehington is placed a t  the  
head of t h i s  government, and t h a t  he, o r  some person 
immediately authorized by him, m e t  make a11 treaties with t h e  
Indian t r i b e s .  g/ 

'Ihe recurrent  theme marking the  newly found supremacy of the United 

S t a t e s  i n  the  management of Indian Af fa i r s  under t he  Cons t i tu t ion  as 

expressed i n  these early h i s t o r i c a l  documents has  been ca r r i ed  over i n  s e v e r a l  

meaningful court  decis ions.  

In the  leading Supreme Court case of Cherokee Nation v. Georgia, 

5 Pet. 1 (1832), Chief J u s t i c e  Marshall  spoke of tha i n t en t ion  of the 

c o n s t i t u t i o n a l  convention on the  matter of Indian a f f a i r s  

. . . t o  give the  whole power of managing those 
a f f a i r s  t o  t h e  government about t o  be  i n s t i t u t e d ,  t h e  
convention conferred i t  e x p l i c i t l y  and omitted those 
q u a l i f i c a t i o n s  which embarrassed t h e  exercise of It, as 
granted i n  the  confederation. [g., a t  13.1 

A candid observation concerning the  v i t a l i t y  of  t he  federal 

a u t h o r i t y  i n  Indian a f f a i r s  p r i o r  and subsequent t o  t h e  adoption of the  

Conati tut ion was made by M r .  J u s t i c e  Davis i n  t h e  United State. v. Forty 

Three Gallons of Whiskey, 93 U. S. 188 (1876), p. 194. 

Under the  A r  t ides  of Confederation, the  United S t a t e s  
had t h e  power of regula t ing  the  t rade  and managing a l l  
a f f a i r s  with the Indians not  members of any of t he  S ta tes ;  
provided t h a t  the  l e g i s l a t i v e  r i g h t  of a S t a t e  wi th in  i ts  
own l i m i t s  be not inf r inged  or  v io la ted .  Of necess i ty  theee 
l i m i t a t i o n s  rendered the power of no p r a c t i c a l  value. Thie 
was seen by t h e  convention which framed the  Const i tut ion;  
a d  t h e  Congress now has exclusive and absolu te  power t o  
r egu la t e  commerce with t h e  Indian t r i b e s .  



In i t8 m a t  recent exprearioa 

r t a t a r  "Once the  Wnited State8 v u  

on the I.W subject, the Cart a h p l y  

orgmfzed .nd the Cacutituticm adoptd 

there t r i b a l  right6 t o  Zndim L a d r  bee- the arclwlve prwlnce of tb8 

federal  lw." Oneida I n d i a  isatloq v. County of (beid., 414 U.S. 661 

(1974) . 
In  retrorpect,  the Caranisrion'r deftnit ion of the phrare "lndim8, 

not  icnbore of my of the State.," ar i t  appear8 ia Article IX, nirrly, 

that  it cooprehand. independent t r i ba l  organigatioru not ~ u b j e c t  t o  the 

doaertic lava of the State., i a  v r e  compatible d t h  the exarcire of 

preaaption right. than with the denial of the r ra .  

What d b c r e d i t a  thin defini t ion and bring. it  into di rec t  conflict 

w i t h  axe rcue  of a a t a t e t a  preeaption rfghtr i. the C a i r a i o o ' r  rub- 

r e p e n t  concluuion tha t  "Indiana 'amdmrd of e t a t e  are  thole Indiral 

who had abandoned t h e i r  t r i b a l  a f f i l i a t ion ,  no longer asserted tbair 

independence, and made thawelves subject to the 1- of the  atate" 

The CorPmisrion a,pvrently i8 raying that, under Article  H, a 

~tate'8 legisldtive prerogatives i n  Indian af fa i r8  are  limited t o  it6; 

daalingr with individual, non-tribal, Indium, or  a collection of th 

8 .1~a .  To accept thia propoeitioo would mean tha t  the atate. had fot 

their p r e q t i m  z i a t r ,  since the slrtrcfre of much right# ha8 no 



m e r s h i p  of the land, and the exclusive r i g h t  to purchase t h a t  t r iba l  

. i n t e r e s t  is what preemption r igh t s  are a l l  about. 

Equally responsible f o r  the  Comnission'cl erroneous and anoaaloua 

r e s u l t  i s  i ts fa i lu re .  t o  apply baaic ru les  of s t a tu to ry  construction in 

giving the  proper e f f e c t  t o  the proviso i n  t h a t  portion of Ar t i c le  IX 

with which we a re  now concerned. It has t r ea ted  the p r inc ipa l  language 

preceding tha t  proviso as though i t . 1 h i t e d  the proviro rather than 

recognizing what is always the case, t h a t  the  proviao limits the  linguage 

which precedes it. The au thor i t i e s  on t h i s  point a re  myriad. 1 cite 

only one opinion of the Supreme Court of the  United Sta tes  88 an ex.mple 

of those cases (McDonald v. United S ta te r ,  279 U.S. 12, 20 

(1928)), whlch sta tes  t h i s  p r i n c i p l e :  

A s  a general ru le ,  a proviso is intended t o  take 
a specia l  case o r  c lass  of cases out of the operation 
of the body of the eection i n  which i t  is found. 
Waymen v. Southard 10 Wheat. 1, 30, United S ta tes  v. 
Dickson, 1 5 4 1 ,  165. Ryan v. Carter, 93 U. S. 78, 
83. United Sta tes  v, McElvain, 272 U, S, 633, 635. 

Since i t  is apparen t  tha t  the  words of the  proviso ". . . t h a t  the 

l e g i s l a t i v e  r i g h t  of any S ta te  within its own l imi t s  be not infr inged 

o r  violated,"  was intended t o  preeerve inviola te  a e t a t e ' e  r i g h t  o f  

preemption jus t  a s  i t  existed before the a r t i c l e s  were r a t i f i e d ,  of 

necessity, t h i s  proviao l imited o r  qual i f ied  the general purpose of the  

pr incipal  language of Ar t i c le  IX which concerned i t s e l f  with the rcope of 

federa l  author i ty  i n  Indian Affaire. 
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Admittedly, there has been same confusion and bewilderment concerning 

the meaning of the language preceding the  proviso. But the meaning of 

these words i a  t o t a l l y  i r re levant  t o  t h i s  case since, by v i r tue  of the 

precise and unembiguous t e r m  of the proviso, the  leg i s la t ive  r igh t  of 

the State  of New York, (including par t icular ly ,  i t s  sovereign power t o  

preemp land within i ts  own l imits) ,  cannot be "infringed or  violated". 

That is the answer t o  the issue i n  t h i s  case. 

I f ,  from the foregoing, there can be any remaining doubt tha t  New 

York and the twelve other s t a t e s  retained i n  to to  t h e i r  l eg i s la t ive  

right8 of preemption which they possessed pr ior  t o  the r a t i f i c a t i on  of 

the Articles of Confederation, tha t  doubt surely  would have t o  be dis-  

pelled by a reading of Ar t ic le  I1 of the Art ic les  of Confederation which 

is as  follows: 

Art ic le  11. Each S t a t e  re ta ins  i t s  sovereignty, freedom 
and independence, i n  every power, jur isdic t ion and 
r igh t ,  which is not by t h i s  confederation expressly 
delegated t o  the United States,  i n  Congress assembled. 

Nevertheless, the Commission, a f t e r  seemingly conceding tha t  New 

York had retained its exclusive preemption r ights  after the Art ic les  of 

Confederation became effect ive ,  samehow, through tenuous and tortuous 

mental processes has arrived a t  the conclusion tha t  the United States  

had the pawer and duty t o  enter  into a specia l  relat ionship with the 

h e i d a s  and should have protected them i n  t he i r  negotiations and cessions 

with and to  New York State ,  and had thus held the United States  l i ab l e  

for  f a i l i ng  t o  perform functions and assume dut ies  which were pouftively 
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prohibited to it by the then exiating constitution of the United Stater 

of America, the Art ic les  of Confederation. 

For a l l  the rea~ons above s tated ,  the plaintfffs' claim6 rhould be 

dismissed. 




