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BEFORE TfiE INDIAN CLAIMS COMHZSSION 

THE SIOUX TRIBE 
STANDING ROCK 
SOUTH DAKrnA, 

OF INDIANS OF 
RESERVATION, 

P l a i n t i f f ,  

THE U N L L D  STATES OF AMERICA, 

Defendant. 

Decided: 

Dockat No. 119 

March 25, 1976 

Appearances : - 

Marvin J. Sonosky, Attorney f o r  t h e  
P l a i n t i f f .  

Richard L. Beal, with whom was  
Aeeietant Attorney General Wallace H. 
Johnson, Attorneys f o r  t h e  Defendant. 

OPINION OF THE COMSSION 

Vmce, Commissioner, de l ivered  the opinion of the C d s s i o n  

motion f o r  sumnary judgnrent, f i l e d  November 13, 1975, concerning 

p l a i n t i f f ' s  exception 16 t o  the  defendant's accounting repor t .  

P l a i n t i f f  f i l e d  its accounting p e t i t i o n  i n  1951, asking f o r  an 

accounting from Ju ly  1, 1925, of funds held by defendant pursucmt t o  

various a c t s  of Congress. An accounting f o r  the period up throu* 

June 30, 1925, had been adjudicated by the  Court of Claim. Sioux Tr ibe  

v. United States, 105 C t .  C l .  658, 64 F. Supp. 303, remanded, 329 U. S.  

684 (1946), judgmnt  reentered 112 Ct .  C1. 39 (1948), cer t .  denied, 
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337 U. S. 908 (1949) ; Sioux Tr ibe  v. United S t a t e s ,  105 Ct .  C1. 725, 

64 F. Supp. 312, remanded, 329 U. S. 685 (1946). judgment reen te red ,  

112 C t .  C1. 50 (1948), cert. denied, 337 U. S. 908 (19491. 

I n  response t o  plaintiff's p e t i t i o n ,  defendant f i l e d  a Cheral 

Accounting Off ice  r e p o r t ,  certi f i e d  Apr i l  26, 1957. Of t h e  subsequent 

h i s t o r y  of t he  case ,  suffice i t  t o  say  t h a t  on Apr i l  24, 1970, p l a i n t i f f  

f i l e d  a motion f o r  leave t o  f i l e  amended except ions ,  and amendments t o  

the p e t i t i o n ,  i n  t h i s  docket. Both t he  amendments t o  the p e t i t i o n  and 

c e r t a i n  of t he  amended except ions  d e a l t  wi th  two a c t s  of Congress (ac t8  

of May 29, -1908, c. 218, 35 S t a t .  460, and of February 14, 1913, c. 54, 

37 S t a t .  675), which disposed of t r i b a l  lands.  

The amendments t o  the p e t i t i o n  canplained t h a t  land s o l d  under t he  

p e r t i n e n t  a c t s  w a s  no t  s o l d  conpe t i t i ve ly  and f o r  f u l l  value,  and t h a t  

t h i s  c o n s t i t u t e d  a tak ing  of p l a i n t i f f ' s  lands,  under t h e  f i f t h  amend- 

ment. The s a l e s  complained of were those revealed i n  t h a t  GAO r epo r t  

t o  1925 which was the s u b j e c t  of t he  earlier l i t i g a t i o n  i n  t h e  Court of 

C l a i m s .  A l l  of these sales occurred p r i o r  t o  Ju ly  1, 1925. We decided 

t ha t  the  proposed amendments, dea l i ng  with  tak ings  p r i o r  t o  Ju ly  1, 1925, 

were bar red  as new claims i n  an ac t i on  f o r  an accounting beginning 

Ju ly  1, 1925, and denied p l a i n t i f f  leave t o  f i l e  t he  amended p e t i t i o n .  

2 6  Ind. C1. Comm. 92 (1971). 

P l a i n t i f f ' s  amnded except ion 16, an t he  o the r  hand, complained 

t h a t  the  accounting r epo r t s  in the i n s t a n t  dockets  d id  not  contain  f u l l  

d a t a  cancerning t r ansac t i ons  occur r ing  a f t e r  June 30, 1925, involv ing  

land s o l d  pursuant t o  t he  s u b j e c t  a c t s .  P l a i n t i f f  a l l eged  t h a t  the GAO 
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r e p o r t s  showed proceeds from sales, bu t  lacked s p e c i f i c  data on the 

p a r t i c u l a r  s a l e s ,  and t h e  number of a c r e s  unsold. W e  g ran ted  p l a i n t i f f ' s  

motion t o  f i l e  amended except ion 16, and defendant has f i l e d  c e r t a i n  

supplemental  account ing informat ion i n  response there to .  

Although p l d n t i f f  c l e a r l y  could have included i n  i t 8  1970 f i l i n g s  

a F i f t h  Amendmnt claim ae t o  post-1925 t r a n s a c t i o n s ,  i t  f a i l e d  t o  do  
*/ - 

80. S i m i l a r l y ,  f o l l w i n g  our 1971 ru l i ng ,  supra, p l a i n t i f f  could have 

made such a f i f t h  amendment claim, b u t  f a i l e d  t o  do so.  

Subsequently,  pureuant t o  a motion by p l a i n t i f f ,  w e  ordered defen- 

dant t o  f u r n i s h  informat ion showing acreage and p r i c e s  of lands disposed 

of a f t e r  1925 under t h e  a fo re sa id  a c t s ,  and t h e  amount of ac reage ,  i f  

any, remaining unsold. 34 Ind. C1. Comm. 230 (1974) . Defendant has  

responded t o  our  o rde r .  

Then, on November 13, 1975, p l a i n t i f f  submit ted t h e  motion f o r  

summary judgment on except ion 16 which is be fo re  us  now, and requested 

a t r i a l  da te .  P l a i n t i f f ' s  motion f o r  sumnary judgment a l l e g e s  t h a t  t h e r e  

i s  no genuine issue of f a c t  concerning l i a b i l i t y .  P l a i n t i f f  argues  t h a t  

t he  t r i b e  d id  no t  consent t o  the d i s p o s i t i o n  of its lands under t h e  a c t s  

*/ I n  h inds igh t ,  i t  seeme l i k e l y  t h a t  p l a i n t i f f  i nadve r t en t l y  l im i t ed  
i t s  amanded p e t i t i o n  t o  t he  pe r iod  ending June 30, 1925, i n s t e a d  of 
making i t  i n c l u s i v e  t o  August 8, 1946. Thie is suggested by p l a i n t i f f ' s  
s ta tement  i n  suppor t  of i t s  amended except ions  t h a t  i f  t h e  amendments t o  
the  p e t i t i o n  were granted,  t he  p a r a l l e l  amended except ion would be un- 
necessary.  Such a s ta tement  only makes sense  i f  t h e  amended p e t i t i o n  
were intended t o  inc lude  a l l  s a l e s  purauant t o  the a c t s ,  bo th  be fo re  & 
a f t e r  June X ,  1925. A p o s s i b l e  exp lana t ion  f o r  t h e  overs igh t  might - 
be t h a t  t h e  amended p e t i t i o n  was made wi th  r e f e r ence  t o  t he  earller GAO 
r epo r t ,  which included d a t a  mly through June 30, 1925. 
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i n  ques t ion ,  and t h a t  the law i a  s e t t l e d  t h a t  where Congress disposed 

of t r i b a l  land without  t he  ccmsent of t he  Tribe,  t h e r e  is a t ak ing  under 

the f i f t h  amendment. P l a i n t i f f ' s  argument in support of its motion is 

based on t he  language of t he  a c t s ,  and does not  r e l y  i n  any way on 

information t h a t  was n o t  f u l l y  known t o  i t  i n  1970. 

P l a i n t i f f  reques t s  a p r e t r i a l  conference i n  order  t h a t  t h e  p a r t i e s  

may agree on the  land t o  be  appraised,  with t h e  da t e s  of app ra i s a l  t o  

be t he  da tes  of the  f i n a l  c e r t i f i c a t e s  (un less  t he  p a r t i e s  agree t o  a 

median da te  of valuat ion)  . 
Defendant r a i s e s  s e v e r a l  defenses  t o  p l a i n t i f f  'a motion. Defendant 

argues t h a t  t he  Commission has no j u r i s d i c t i o n  over t h i s  claim because 

i t  has not  been pleaded, and a l t e r n a t i v e l y ,  t h a t  w e  cannot grant  a motion 

for summary judgment because t h e r e  is no claim f o r  a f i f t h  amendment 

tak ing  before  the  Commission. 

As  w e  s t a t e d  above, p l a i n t i f f ' s  amended except ion 16 complained 

of defendant 's  f a i l u r e  t o  inc lude  d a t a  concerning pos t-1925 sale6 pursuant 

t o  the 1908 and 1913 ac t s .  The exception made no reference t o  f i f t h  

amendment takings.  The Comnission ruled t h a t  the exception was well 

taken,  and ordered defendant t o  supply data .  I f  on r ece ip t  of t h a t  

supplemental accounting d a t a  p l a i n t i f f  h a  a complaint, the  proper 

procedure is f o r  p l a i n t i f f  t o  move t o  f i l e  amended except ions with regard 

there to .  This  p l a i n t f  f f  has f a i l e d  t o  do. 

I n  l i g h t  of t he  foregoing, we conclude t h a t  defendant is co r r ec t ,  

t h a t  p l a i n t i f f  has not  pleaded a post-1925 f i f t h  amendment tak ing  i n  

t h i s  case. It the re fo re  is not  proper for  u8 t o  e n t e r t a i n  a motion f o r  
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summary judgment at  this time, and plaintiff's motion will be denied. This 

is without prejudice to  plaint i f f ' .  right to f i le  amended exceptions with 

regard to supplemental accounting data f i l e d  by defendant. 

* _ z  44- 
Vance, Conrmiasioner 

We Concur: 


