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OPINION OF THE COMMISSION 

Blue, Comniesioner, del ivered the opinion of the Cmpiesion. 

0x1 January LO, 1974, the Comnission entered an opinion, finding8 

of f a c t ,  conclusions of law, and an in ter locutory  order holding t h a t  the  

p l a i n t i f f  i s  e n t i t l e d  t o  recover from the defendant fo r  operation and 

maintenance charges wrongfully aseessed, and paid from p l a i n t i f f ' s  funds, 

s ince  1937, for the  delivery of water t o  i ts  lands v i t h i n  the 8.n Carl08 

33 Ind. C1. CQIII. 18. The Ccmmfsaian"~ordered tha t  the case proceed t o  the 

ascertainment of the  amount of'-defendant's l i ab i l i t j r .  
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On February 11, 1974, t h e  p l a i n t i f f  f i l e d  a motion fo r  j u d e e n t  i n  

i t s  favor aga ins t  the  defendant i n  the  amount of $2,754,264.46, the 

asser ted  t o t a l  of operat ion and maintenance payments up t o  and including 

1973. Ihis sum did not  inc lude  any i n t e r e s t .  P l a i n t i f f  claimed i n t e r e s t ,  

but asked t o  have i t  determined i n  a separa te  accounting. The pres id ing  

Commissioner ruled t h a t  i t  would be determined here. On February 27, 

1974, the Commission, on i t s  own motion, entered an order  s t a t i n g  

that issues of f a c t  a s  we l l  as law required determinat ion,  and ordered 

t h a t  a hearing take p lace  on Apr i l  8,  1974, on t h e  issues bearing on the  

amount of t he  p l a i n t i f f ' s  damages. 

Following the  hearing,  on September 30, 1974, the  p l a i n t i f f  f i l e d  a 

f u r t h e r  motion t o  enlarge and c o r r e c t  the record,  and t o  admit i n t o  

evidence the documents attached t he re to  and i d e n t i f i e d  a s  p l a i n t i f f  ' s 

exhibits numbered 7 1 ,  72, 73, 74, 75 and 76. I n  i t s  motion t o  enlarge 

and co r rec t  the record the p l a i n t i f f  contends, among o ther  th ings ,  t h a t  

I t  i s  e n t i t l e d  t o  recover an add i t iona l  $57,500.00 withdrawn from t r i b a l  

funds i n  1952, with i n t e r e s t  thereon a t  the  r a t e  of four  percent .  We 

w i l l  dea l  wi th  this i ssue  later i n  this opinion. 

On October 15, 1974, the  defendant f i l e d  i t s  response t o  t h e  p la in-  

t i f f ' s  motion, s t a t i n g  t h a t  the  defendant had no ob jec t ion  t o  enlarging the 

record,  but t h a t  i t  d id  object t o  any  cor rec t ion  of the present  record. 

The Commission w i l l  g r an t  p l a i n t i f f ' s  motion t o  enlarge the  record 

by admit t ing i n t o  evidence p l a i n t i f f ' s  exhibi ts  as i d e n t i f i e d  above. 
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The pr incipal  matter t o  be determined i n  t h i s  phase of the case i s  

the amount of money ac tua l ly  withdrawn from p l a i n t i f f ' s  funds Lor the 

payment of operation and maintenance charges, which charger, we have 

previously determined, were not  authorized by law. 

Defendant i n  i t s  b r ie f  has renewed i ts  contentions t h a t  the  chargea 

were proper; t h a t  each appropriation a c t  appropriating some of p l a i n t i f f ' s  

funds for  the contested charges was i n  i t s e l f  adequate authorizat ion t o  

make the chargea proper. Again, we a r e  not persuaded by the  argument. 

Rather, i t  seems t o  us t h a t  no i n t e n t  of Congress t o  supply any new 

authorizat ion i n  the 1937 and subsequent appropriation a c t s  i s  shown. 

The 1937 a c t  (Act of August 9, 1937, 50 S t a t .  564, 577) recognizes t h a t  

there i s  a dispute as  t o  the authorizat ion and tha t  an ult imate jud ic ia l  

determination may be required. The appropriation act6 oeem i n  the nature 

of housekeeping a c t s  determining year by year f o r  budget purposes what 

portion of the contested charges w i l l  be paid from t r i b a l  funds and what 

from appropriated gwemment funds. W e  r e j e c t  defendant's contention 

t h a t  no wrong occurred. The f i r s t  wrongful taking of p l a i n t i f f  ' a  funds 

occurred i n  1937 and waa repeated each year. 

The defendant 's evidence a t  the second hearing on lys t reng thens  

our conviction t h a t  the San Carlos Project  Act of June 7,  1924, c .  288, 

43 Sta t .  475, contemplated delivery of i r r i g a t i o n  water t o  the p l a i n t i f f  

f r ee  of operation and maintenance charge8 . 
Ihe Supplemental Report of George A. Morriron (def . ex . 4-74, page 3) 

s t a t e s  t h a t  during the period 1952 - 1969 the Tribal  Comaunity Farm made 
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payments t o  the p l a i n t i f f  t r i b e  of $1,251,077.96, and the t r i b e  made 

operation and maintenance payments t o  defendant of $1,339,814.52 o r  
I/ - 

$88,756.56 more than received. I n  1971 the i n i t i a l  apport ioment of 

water waa only .50 of an acre-foot,  about one-eight enough t o  mature a 

crop, and l a t e r  i n  the year was increased by .20 of an acre-foot ,  f o r  a 

t o t a l  of .70  of an acre-foot,  resul t ing  i n  the id l ing  of 34,617.16 acres 

of project  land. Operation and maintenance payments made from farming 

operations and nonoIndian lessees f o r  the years 1937 through 1973 l e f t  

a d e f i c i t  of $3,108,406.05 i n  operation and maintenance cos ts ,  which was 

paid from Government reimbursable funds. As pointed out i n  our Finding 

23, t h e  San Carlos Project  has not delivered the  p l a i n t i f f ' s  f u l l  e n t i t l e -  

ment of water from the Gila River during any year fo r  which there i s  

evidence i n  the record. 

The pic ture  of the  San Carlos Project  which emerges from the evi -  

dence here i s  tha t  of an engineering white elephant, which a t  exorbitant  

cos t  only p a r t i a l l y  res tores  the water p l a i n t i f f ' s  members were u t i l i z i n g  

g r a t i s  over a century ago. Under such circumstances the imposition of 

operation and maintenance charges, now running $11.00 per acre  per year,  

would be repugnant to  the Congressional purpose i n  enacting the projec t  

l eg i s l a t ion , to  r i g h t  the moral wrong done when the Government neglected 

t o  protect  its wards' ancient  water r ights .  See Finding LO, 33 Ind. C1.  

Coam. a t  36. To make the p l a i n t i f f  pay more f o r  water than the net  prof i t  

from the land completely f r u s t r a t e s  tha t  purpose. 

1/ We have found t h a t  the payments made t o  defendant ac tua l ly  t o t a l l e d  - 
$1,395,710.03 f o r  the  period i n  question. Consequently the tribe actually 
paid out $144,652.07 more than i t  earned. See f inding 26 and diacua8ion 
of the  1952 payment8 b e l w  i n  t h i a  opinion. 
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Continuing Wrong 

Defendant argues that no liability occurs for events after August 13, 

1946, our jurisdictional limit. We feel this is a continuing wrong, a 

practice initiated prior to August 13, 1946, and continuing thereafter. 

In 1956 the Court of Claims reviewed the subject of continuing 

jurisdiction by the Indian Claims Comnission w i t h  respect to these same 

operation and maintenance charges in Gila River Pima-Maricopa Indian 

Corrmunity v.  United States, 135 Ct. C1. 180, 183, 185-86, as follows: 

Plaintiff's second cause of action seeks to 
recover the alleged illegal assessment of operation 
and maintenance charges collected by the defendant 
for delivery of waters of the Gila River to these 
plaintiffs. Defendant points out that this cause 
of action is identical with the plaintiff's third 
cause of action before the Indian Claims Commission 
in Docket No. 236 and urges its dismissal on the 
same grounds as urged above. 

One of the questions which may well be involved 
in plaintiff's suit pending before the Indian Claims 
Conmission is whether the Carmission has authority 
to include in any award made, damages accruing 
subsequent to August 13, 1946, as a result of wrongs 
done the Indians prior to that date. In order to 
protect themselves against the bar of the statute if 
it should finally be held that the Conmission has no 
such power, petitioners have filed suit in the Court 
of Claims on all claims now before the Com~iesion 
that may involve damages or compensation accruing 
subsequent to the passage of the Indian Claims 
Conmission Act although the causes of action them- 
selves may have accrued prior to that date. 

Section 2 of the Indian Claims Coomission Act con- 
fers on that Conmiasion exceedingly broad jurisdiction 
to hear and determine claims of Indian tribes, bands 
and identifiable groups, against the United States, 
notwithstanding any lapse of time or laches, where 
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such claims arose prior to the date of the passage 
of that act on August 13, 1946. A claim arising 
prior to such date would not seem to be cut off 
where it is a continuing one . . . . 
. . . It is the usual rule that a court once having 
obtained jurisdiction of the persons and subject 
matter of a suit, retains such jurisdiction for all 
purposes including the awarding of all damages 
accruing up to the date of judgment. This is a 
good rule and we find nothing that would prevent 
its application here. 

On May 18, 1962, in Gila River Pima-Maricopa Indian Community v. 

United States, 157 Ct. C1. 941, the Court of Claims entered the following 

order : 

This case comes before the court on a rule to 
show cause. It appears to the court that action has 
been instituted by the plaintiffs herein before the 
Indian Claims Comission seeking recovery from the 
defendant herein for allegedly wrongful acts of the 
defendant which took place prior to the passage of 
the Indian Claims Commission Act on August 13, 1946, 
and are alleged to have continued thereafter. It 
further appears that plaintiffs have also instituted 
in this court in this petition claims for all losses 
sustained by them since 1946 as a result of said 
allegedly wrongful acts. 

Upon consideration thereof, together with oral 
argument of counsel, the court concludes that the 
allegedly wrongful acts of the defendant first 
accrued, if at all, prior to 1946, and it is held 
that the Indian Claims Commission has jurisdiction 
to award just compensation for such act., whethcr 
the full content thereof became apparent before or 
after 1946. Therefore, since the India Claims Com- 
mlsaion has jurisdiction of the controversies asserted 
in the petition filed in this court, 

IT IS ORDERED that the plaintiffd petition be 
and the same ir dismissed. 
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In 1971, guided by the  above decision of the  Court of Claime the  

Commisshn held i n  Gila River Pima-Maricopa Indian Community v. United 

Sta tes ,  Docket 236-1, 25 Ind. C1. Comm. 305, 306 (1971), tha t :  

The Court of C l a w  has held t h a t  our Act contains 
no l imi ta t ions  respecting damages o r  compensation 
accruing subsequent t o  August 13, 1946, following 
the  general r u l e  t h a t ,  once a court obta ins  ju r i s -  
d ic t ion  of person and subject  matter,  it r e t a i n s  
such ju r i ed ic t ion  f o r  a l l  purposes including the 
awarding of a l l  damages accruing up t o  the  da te  of 
judgment. . . . 

The evidence i n  t h i s  c a m  abundantly r e f l e c t s  a policy of col lec t ing 

operation and maintenance chargee from the  p l a i n t i f f  which beqan well 

before 1946 and continued up t o  1973. Since theae chargee were without 

s t a tu to ry  authorizat ion they were wrongful i n  t h e i r  inceptfon and 

cons t i tu te  a continuing wrong f o r  which the defendant i r  l i a b l e *  

Tr ibal  Claims 

In response t o  p l a i n t i f f ' s  motion f o r  judgment, f i l e d  February 15, 

1974, defendant s t a ted :  

P l a i n t i f f ' s  summary f igure  includes operation 
and maintenance charges covering a l l o t t e d  lands. Any 
claims pertaining t o  al lotments a r e  individual  i n  
nature and outs ide  the  ju r i sd ic t ion  of the  Commieelon. 

A t  t he  hearing held i n  t h i s  docket on Apri l  8, 1974, the at torney f o r  

the defendant again s t a t e d  the Govrmwnt 'e  poait ion a s  f o l l w e :  

. . . the  Defendant a l s o  considers the  Colmoiseion 
without ju r i sd ic t ion  t o  award any amount i n  respect  



to payments for operation and maintenance charges 
in respect to allotted lands because in our view 
that represents individual c l a w .  [Tr. (1974), 
P*  31 

In its brief, defendant sets out what it asserts to be all the remain- 

ing issues in this docket. The brief does not deal with the question 

whether the Commieaion can award damages with reapect to operation and 

maintenance charges wrongfully asseased by defendant upon lands allotted 

to individual members of plaintiff. Defendant, therefore, seems to have 

abandoned its earlier contention regarding allotted lands. However, 

because this contention raises a question concerning the  omm mission's 

jurisdiction, the Commiseion shall deal with it nonbtheless. 

Under the Indian Claims Commission Act the Commiesion has jurlsdic- 

tion to hear and determine claime of tribes, bands or other identifiable 

groups. 25 U . S . C .  S 70a (1970). We do not have jurisdiction to hear 

and determine claims of individual Indians. E . g .  Absentee Shawnee Tribe 

v. United States, 165 Ct. C1. 510 (1964). afftgDocket 344, 12 Ind. 

C1.  Conun. 161 (1963), aff'g in part, rev'g in part, Docket 344, 12 

Ind. C1. Comm. 180 (1963) ; Cherokee Freedmen v. United States, 161 Ct. 

C1. 787 (1963), aff'g in part, remanding, Docket 123, 10 Ind. C1. Corn. 

109 (1961). 

In determining whether the clalm relating to allotted land is 

tribal or a collection of individual claims, it is crucial to note that 

the operation and maintenance charges assesaed on these lands, as well 
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as those assessed on lamia ownad by the  t r i b e ,  were a l l  pald from plain-  

t i f f ' s  t r i b a l  funde. Under the t r i b a l  resolution of June 16, 1937, t h e  

p l a i n t i f f  authorized the use of income from i t 8  t r i b a l  farm t o  pay 

operation and maintenance charges aaseased on t r i b a l  and a l l o t t e d  land. 

The t r i b a l  resolut ion was adopted by Congreea i n  the  Act of August 9, 

1937, SO Sta t .  564,  577, which authorized the  use of revenue derived 

from tribal farming operations "for payment of i r r i g a t i o n  operation and 

maintenance charges assessed against  t r i b a l  or a l l o t t e d  lands of #aid 

Pima Indiana. . . . (I 
In  i t 8  ea r ly  decislone the  Coampiseion set out the  standards t o  be 

used In determining whether a p l a i n t i f f  preeents a t r i b a l  claim or a 

col lec t ion of individual  claim.. See, e . ~ . ,  Mitchell ex rel. (kuh 

Tribe v. United S ta tes ,  Docket 85, 1 Ind. C1. Corn 683 (1951); Underwood - 
v. United S ta tes ,  Docket 39, 1 Ind. C1. Corn. 178 (1949); Lewis ex r e l .  

Creek Freedman Aesoc. v. United Sta tes ,  Docket 25, 1 Ind. C l .  Corn. 156 

(1949 ) .  If the  r i g h t s  al leged t o  be violated were perronal right., then 

individual  r a the r  than t r i b a l  c l a m  a r e  being presented. Further, if 

it l o  neceeeary, i n  order to decide the  c l a w ,  that  the C ~ i s a l o n  

inves t igate  and r u l e  on the  wrong done each I n d i m  and determine the 

mount of damage due each Indian, then the  claim is 8 comporite of 

individual  claime ra the r  than a t r i b a l  claim. In  t h i r  case, the wrongful 

assessment and payment from t r i b a l  funds of operation and maintenance 

charge. waa a v io la t ion  of t r i b a l  r a the r  than personal right.. 
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It should be noted t h a t  on June 16,  1937, t h e  p l a i n t i f f  t r i b e  

agreed t o  assume t h e  r e s p o n s i b i l i t y  f o r  paying charges assessed  aga iqs t  

t h e  a l l o t t e d  lands  while expressing its i n t e n t i o n  t o  chal lenge t h e  

l e g a l i t y  of any assessments upon Indian lands  wi th in  t h e  San Carlos 

Project .  Administrat ive o f f i c e r s  employed by t h e  defendant agreed t o  

accept t r i b a l  payment of assessments on a l l o t t e d  lands.  By t h e  Act of 

August 9, 1937, supra,  Congress, i n  e f f e c t  , r a t i f i e d  t h i s  arrangement 

by author iz ing  payment of charges assessed  on a l l o t t e d  lands  from t r i b a l  

funds, and author iz ing  p l a i n t i f f  t o  h i r e  an  a t to rney  t o  advise  i t  on t h e  

l e g a l i t y  of t h e  assessments. It is t h e  opinion of t he  Commission t h a t  by 

t h i s  arrangement i t  was t h e  in t en t ion  of t h e  p a r t i e s  t o  t r e a t  what might 

have been indiv idual  claims a s  a t r i b a l  claim. Cf. Duwamish v. United 

S t a t e s ,  79 C t .  C1. 530, 575 (1934). 

We conclude t h a t  w e  have j u r i s d i c t i o n  t o  award damages with respec t  

t o  operat ion and maintenance charges assessed upon lands a l l o t t e d  t o  

indiv idual  members of p l a i n t i f f ,  but  paid out  of t r i b a l  money. 

Amounts Paid on Operation and Maintenance Assessments 

Defendant tabula ted  the  opera t ion  and maintenance assessments upon 

Indian lands  under t h e  San Carlos P r o j e c t ,  and payments thereon, i n  i ts  

exh ib i t  3-74. The t abu la t ion  was prepared e s p e c i a l l y  f o r  use i n  t h i s  

case by George A. Morrison, a former cos t  accountant of  t h e  Bureau of 

Indian A f f a i r s  on t h e  Gi la  River Indian Reservation. P l a i n t i f f  adopted 

as its own exhibit 52 t h e  columns of defendant 's e x h i b i t  3-74 e n t i t l e d  

"Payments Government Farming" and "Payments Tribal Farming. " It l a t e r  

presented evidence t h a t  an a d d i t i o n a l  payment was made in 1952. Defendant 
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contends adjustments should be made for the year8 1942 through 1945 

because some of the plaintiff's land wau farmed under permit by non- 

Indians. We discuss these matters below. 

In our Finding 26 we have adopted defendant'a exhibit 3-74, with 

adjustments for the years 1942 through 1947 and for 1952. We adopt 

exhibit 3-74 only because the parties have given us no better evidence 

in this record. A General Services Administration accounting report 

purporting to cover the same transactions, dated April 16, 1971, filed 

in other Pima-Maricopa dockete, gives discrepant figures. 

a. Conflicting Evidence of 1943-1947 Payments 

Mr. Morrison testified that exhibit 3-74 i e  baaed in part on a 

report he prepared in 1947 while employed by the Government on plaint Iff '8 

reservation (Tr. 1974 at 10-11). The 1947 report Is in evidence as 

defendant's exhibit 5-74. The figures for San Carlos Project 0 & M 

payments from cropping operation* for the yeare 1937 through 1942, 

given at page 4 of ex. 5-74, coincide with the figures for the same 

years in the column of ex. 3-74 entitled "Payment8 Government Farming. 11 

There are wide diocrepanciea, however, for the years 1943 through 

1947, as indicated on the following tabulation: 



38 Ind. C1. Coma. 1 

Prom Exhibit 5-74 From Exhibit 3-1 
Source of Paparant: 

Saylor WBA Annual Payments 
Year Cropping Permit Rsntale Totals Gattera3nent 

(page 4) (page 5) (page 8) Pararing bud 

Totals  $ 35,196.08 $ 51,844.91 $402,688.17 $489,729.16 $367,933.30 $453 

We f i n d  the  repor t  Horriaon prepared in the  f i e l d  before the Indian 

Claimr Commission Act became l a w ,  whan h i e  memory was f rash  and relevant 

recordr were a t  h i e  finger t i p s ,  more r e l i a b l e  than the  compilation he 

prepared 23 years lator f o r  t h i s  lawruit .  Accordingly, our Finding 26 

f o l l o w  ex. 5-74 ra the r  than ex. 3-74 f o r  the  payments made from p l a i n t i f f  ' a  

funds i n  the years 1943-1947, both inclusive.  

b. Defendant's propoled adjustments for  1942-1945 f o r  lands f a r w d  

under permit by non-Indians. 

(1) One Ray Saylor farmed 770 ac res  of p l a i n t i f f ' s  lande fo r  two 

year8 under a permit dated March 1, 1942. Defendant-stater the word 

"permit" is an cuphemiam for "lease," bringing into operat ion the  proviao 

of sect ion 2 of the  San Carlos Act which requlree  payment of operat ion 

and maintenance charger on land in Indian ownership under lease. We 

agree . 
The operat ion and maintenance aaserrmmat f o r  1942 on t h e  land 

sharecropped by Saylor n r  paid by the  p l a i n t i f f  (Tr. Nov. 16, 1970, 
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a t  89; def. ex. 5-74, a t  6). The a8rerment  per ac re  wae $2.10 tha t  year, 

f o r  a t o t a l  payment of $1,617.00 on the  770-acre area  farmed. This 

sum waa lawfully col lec ted  by the  Government, and w i l l  not be ordered 

refunded t o  p l a i n t i f f .  

Saylor paid h i s  own &peration and maintenance chargee f o r  1943, 

which were a t  the  same r a t e  a s  the  previous year. Defendant contends 

this payment of Saylor'e should a l s o  be deducted from the amount we order 

refunded t o  p l a i n t i f f  f o r  t h a t  year. 

The Government a l s o  contends deductions should be made from the  

sums t o  be refunded t o  p l a i n t i f f ,  on account of 6,977 acres  of p l a i n t i f f ' e  

land farmed under permit by the  War Relocation Authority (WRA) during 

the  years 1942 through 1945. 

The 1963 GSA le t t e r - repor t ,  which we have made Commission ex. 1, 

however, shows t h a t  the  War Relocation Authority paid its own operat ion 

and maintenance charges, t o t a l l i n g  $69,157.43, over and above the  ren ta le  
2/ - 

f o r  the  years i n  question. TUe eum and Saylor's 1943 payment a r e  not 

included i n  t h e  "Payments Government Farming" Col- of our Finding 26, 

which, following def. ex. 5-74, contains only ~mbuntr  paid out of the 

Saylor a n d m  r e n t a l s  and Government Cropping operatione. 

Accordingly,no deduction w i l l  be made f o r  theee third-party paymnte 

in the  refund t o  which Finding 26 ehowe p l a i n t i f f  e n t i t l e d .  

2/ See a l s o  Gila River Indian Coauaunlty v. United State., Dockets 236-A - 
and B, 25 Ind. C1. Corn. 250, 270 (1971), a f f 'd  fn p a r t ,  rev'd i n  pa r t ,  
199 C t .  C1. 586, 467 F.2d 1351 (1972). 
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c. 1952 Payments. 

We turn now to the disputed figure of $57,500, which the plaintiff 

claims was withdrawn from ito account in 1952 for operation and 

amintenance charges in addition to the $98,286.40 which defendant, 

in exhibit 3-74, concedes to have been withdrawn. 

We adjust defendant's exhibit 3-74 in our Finding 26 to credit the 

plaintiff with the disputed $57,500 payment. We do so on the basis of 

plaintiff's exhibit 71, which is a copy of the Individual Indian 

Account ledger for account No. G-24, Gila River Ph-Maricopa Indian 

Community, Miscellaneous, for the period July 11, 1951, to September 

19, 1952. On June 17, 1952, a withdrawal is shown in the amount of 

$57,500.00 by check No. 57,352 in favor of the Treasurer of the 

United States. The purpose of the withdrawal is not stated on the 

ledger, but reference is made to voucher 455-338, which shows that 

the payment was for the Indiana' half of the Joint Works annual 

assessment. (See pl. ex. 73). The ledger show. an additional with- 

drawal on July 3, 1952, in the amount of $98,286.40 by check No. 

57,455 in favor of the Treasurer of the United States. The purpose 

of this withdrawal is noted on the ledger itself, as "1952 0 & M." 
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Thus, there appear to have be- three rather than two operation 

and maintenance payments made in 1952: the $55,129.75 payment ahown 

in the "Payments Government Farming" column in def . ex. 3-74, the 
$98,286.40 shown in the "Paymentr, Trlbil Farming" column and on the 

ledger for IIM account No. 6-24, and the $57,500.00 payment ehown 

only on the ledger. Defendant'o counsel vriteo in hi s  reaponae to 

plaintiff's motion to enlarge and correct the record that the $57,500 

payment was included in the two payments shown on def, ex. 3-74. In 

effect, the Government aaka us to dieregard the sworn teetimony of 

its own witness, Morrison, that the figures shown in the "Payments 

Government Farming" column of the exhibit he prepared represented 

disbureemeots from treasury account 14-7273 (Transcript, 1974, at 

14-15) and give evidentiary effect to the statement of its attorney* 

We cannot do that, 

The defendant has not satlefactorily explained why the evidence 

shows three payments in 1952, but def, ex. 3-74 show8 only two. 

We note from the IIM ledger (pl. ex. 71) that $1,604.69 in 

operation and maintenance aeeeesmente were collected by the tribe 

from individuals in  1952, This sun will be deducted from the tribe ' e  

payment of $57,500.00. In addition to the $55,129.75 p a m n t  from 
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Government farming, the plaintiff is credtted in our Finding 26 vith 

a net payment of $154,181.91 for 1952, computed as follows: 

Interest 

Plaintiff claim8 interest at the rate of 4 percent per year on 

operation and maintenance assessments collected from i t  by defendant. 

Defendant denies liability for interest. 

The "traditional rule" t s  that interest on claims against the 

United States cannot be recovered in the abeence of an express 

provision for'interert in the relevant statute or contract. United 

States v. Tillamooks, 341 U.S. 48 (1951). Despite thie rule, the 

Supreme Court has authorized incremental damages equivalent to 

interest where a wrongful act of the United States diminished an 

interest-bearing fund. Peoria Tribe v. United States, 390 U.S. 468 

(1968); United States v. Blackfeather, 155 U.S. 180 (1894); Menominee 

Tribe v. United States, 107 Ct. CS 23 (1946); Blackfeet and Gros Ventre - 
Tribe v. United States, Dockets 2 7 9 4 ,  250-A, 32 Ind. C1. Coum. 65, 

112 (1973). We believe that the unlawful exactions at issue here 

diminished interest-bearing funds. 
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The accounts from which opera t ion  and maintenance payment6 were 

made are i d e n t i f i e d  In our Finding 27. For the period 1937-1947, we have 

based the f inding  on def.ex.5-74, t h e  r epor t  M r .  Morrison did in t h e  

f i e l d  before t h e  present  case  wau f i l e d .  For t h e  period a f t e r  1947, t h e  

f inding is based on p l a i n t i f f ' s  exhibdts  71-16 and M r .  Morrison'e o r a l  

testimony. 

a. Payments from t h e  "Procedds of Labor" account. 

S t a r t i n g  i n  1938 and extending u n t i l  1952, with the exceptions 

indicated i n  Finding 27, t h e  revenues derived from farming plaintiff ' 6  

land were deposi ted i n  t h e  United S t a t e s  t r easu ry  i n  account 14x7273,  

e n t i t l e d  "Proceeds of Labor, Pima Indians,  Arizona 'Subjugation and 

Cropping Operat ion8 "' ; and opera t  ion  and maintenance payment 8 were 

made therefrom. By v i r t u e  of t h e  a c t  of June 13, 1930, 25 U . S . C .  # 

161b, this account paid 4 percent  i n t e r e a t .  The p l a i n t i f f  is e n t i t l e d  

t o  damages equivalent  t o  t h e  i n t e r e s t  which would have been earned i f  

t he  unlawful opera t ion  and maintenance payments had never been withdrawn 

from this account. 

b e  Payments from t r u s t  accounts held i n  the  f i e l d .  

Proceeds of Government farming operat ions p r i o r  t o  June 30, 1937, 

were held i n  a Specia l  Depoeits ( L e .  suspense) account, f r o e  which t h e  

$21,947.40 payment f o r  1937 was disbursed. Another pay=nt, -11 i n  

amount, was made from a Special Depaaits account i n  1945. All t h e  
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were made from 80-called "Individual Indian Honey" (IM) accounts. We 

a r e  aware of no d i r e c t  precendent on the  queetion of whether refunds of 

payments made from Special Depoeits and Individual  Indian Moneye 

should be accompanied by an incremental payment f o r  l o s t  i n t e r e s t .  

The Court of Claims seems t o  have spoken with two voice8 on the 

i n t e r e s t  question. 

In Cheyenne-Arapaho Tribes v, United S ta tes ,  206 C t  . C1. 340, 

512 Fo 2d 1390 (March 1975). an o r i g i n a l  j u r i s d i c t i o n  case involving 

the  period a f t e r  1946, the  Court held that the  United S t a t e s  has an 

obl igat ion t o  maximize Indian t r u s t  income by prudent investment. This 

duty,the Court held, is not  necessar i ly  f u l f i l l e d  by leaving funds on 

deposit  i n  the  Treasury a t  the  4 percent annual i n t e r e s t  provided by 

25 U.S.C. S #  161a, 161b. I f  a higher y ie ld  is ava i l ab le  i n  one of the  

inveetments authorized by 25 U.S.C. S 162a (bank deposi ts ,  Government, 

or Government-guaranteed bonds), then, according t o  Cheyenne-Arapaho, 

the United S ta tes '  duty extends t o  withdrawing the  funds from the  

Treasury and put t ing  them i n t o  such higher y ie ld  investments. 

I n  United S ta tes  v. Mescalero Apache Tribe, 207 C t .  C1. 369, 518 

F.2d 1309 (July 1975), rev'& Dockets 224, 326-A, on the  o ther  hand, 

the Court of Claims held t h a t  the  United S ta tes  had no duty t o  make - 
the t r u s t  fund known a s  "Indian Moneys, Proceeds of Labor" (IMPL) 

productive during the  period 1883-1930. 

There is no c o n f l i c t  between t h e  holdings i n  the  tuo cams;  they 

deal with d i f f e r e n t  periods and d i f f e r e n t  funds. There appears t o  be 
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a conf l i c t ,  however, between Cheyenne-Arapaho and some of the dicta i n  

Meecalero Apache. The Court, howaver, has indicated,  i n  United S t a t e r  

V. Fort Peck Indians, 207 C t .  C t .  , App. No, 18-74 (October 31, 19751, 

revf& Docket 184, t h a t  both cases a r e  o t i l l  the  law. 

It therefore  becomes t h e  duty of t h i s  Commieeion t o  follow each 

where i t  is applicable.  We can dis t inguish  the  cases only on the baeis  

of the  periods involved, 

The non-interest-bearing common t r u s t  fund known as "Indian Moneys, 

Proceeds of Labor" ceased t o  e x i s t  on the  e f fec t ive  da te  of the A c t  of 

June 13, 1930, 25 U.S.C. 161b, a t  which time it  was broken up i n t o  

separate interest-bearing accounts f o r  the respective t r i b e s  whoae moneys 

had formerly been mingled therein.  That e f fec t ive  date, July 1, 1930, 

i n  our opinion, marks the point  a t  which we should e h i f t  from following 

Meecalero Apache and follow Cheyenne-Arapaho. 

W e  f ind  no warrant f o r  diat inguiehing the  two caaee on the baeis  

of whether the  funds were inaide  o r  outs ide  the  Truuury.  Meecalero 

does not deal  with funds held outside the Treasury. Cheyenne-Arapaho, 

on the  o ther  hand a t a t e 8  (at page 4 of e l i p  opinion), ". . . holding 

the money i n  the  Treasury l o  only one of the  defendant's s t a tu to ry  

al ternatives."  Clearly,  i t  appliea t o  Indian t r u s t  fund8 held by the 

United S ta tes  outs ide  a s  w e l l  ae  ina ide  the Treasury. 

Since a l l  payment8 out of t r u s t  funds involved in t h i s  care 

occurred a f t e r  1930, Cheyenne-Arapaho ra the r  than Meacalero govem8. 



38 Ind.  C l .  Conm. 1 

We proceed t o  consider Cheyenne-Arapaho's appl ica t ion t o  the  p a p n t 8  

out of the  t r u s t  funds "Special ~ e p o s i t s "  and "Individual Indian Moneys." 

1. "Special Deposits". The question h ~ e  is not vhether the re  was 

any s t a t u t e  requir ing the Government t o  pay i n t e r e s t  on a Special  Deposit 

( i . e . ,  suspense account), but whether the  Government had any author i ty  

of law to  hold p l a i n t i f f ' s  moneys i n  such an account at a l l .  

There was, i n  f a c t ,  no law which permitted t h e  defendant so  t o  

hold p l a i n t i f f ' s  money. By 25 U.S.C. $ 155: 

A l l  miscellaneous revenues derived from Indian 
resenta t ions ,  agencies, and schools, except those of 
the  Five Civi l ized Tribes and not the  r e s u l t  of the  
labor of any member of such t r i b e ,  which a r e  not 
required by ex i s t ing  law t o  be otherwise disposed o f ,  
s h a l l  be covered i n t o  the  Treaeury of the  United 
S ta tes  under the  caption "Indian moneys, proceeds of 
labor". . . ,  

Under the  r u l e  of Menominee Tribe v. United S ta tes  (No. 44300), 107 

C t .  C L  23 (1946), the  Govemmeat becomes l i a b l e  f o r  i n t e r e s t  30 days 

a f t e r  the  da te  of co l l ec t ion ,  i f  deposit  i n  the  Treasury is delayed. 

The Special Deposit accounts involved here were not short-lived. The 

one from which the  1937 payment was made exis ted  s ince  1935, when 

Government cropping operatione s t a r t e d ;  and the unexpended balance was 

not placed a t  i n t e r e s t  i n  an IMPL fund, a s  required by law, u n t i l  

June 30, 1937. (Def. ex. 5-74, page 4 ) .  The Special  Deposits account 

from which the  1945 payment was made had been u i n t a l n e d  10 years before 

its unexpended balance ms transferred  t o  the t r i b e ' s  in terer t -bear ing 

IMPL account. Def . ex. 5-74, page 10. Clearly the 1937 and 1945 
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payments diminished intereat-bearing funds; and the  p l a i n t i f f  is e n t i t l e d  

t o  reimbursement f o r  the  i n t e r e s t  l o s t .  

2. The "Individual Indian Money" (IM) Accountta. These a r e  "funds 

held in t r u s t  for  individual  Indians, associa t ions  of individual  Indians, 

o r  f o r  Indian corporat ions chartered under the  Act of June 18, 1934 [25 

U.S.C. S 4771." See Act of June 25, 1936, c. 814, 49 S ta t .  1928. We 

presume the  p l a i n t i f f  is Incorporated under the  1934 a c t ;  otherwiee 

there would be no warrant of law f o r  defendant's holding p l a i n t i f f  ' 8  

t r i b a l  funds i n  such an account r a t h e r  than an "Indian Moneys, Proceeds 

of Labor" (IMPL o r  PL) account. Leat one be misled by the  name, we 

must emphasize t h a t  all the  "Individual Indian Money" accounts involved 

i n  t h i s  case contained t r i b a l  money. (Def. ex. 5-14, page 5, 8; P1. 

exs. 71-76). 

IIM funds may, but need not ,  be deposited i n  the  Treasury of the 

United Sta tes .  See S. Rep. No. 2172, 74th Cong., 2d Sass. (1936). 

When deposited i n  t h e  Treasury, d a i l y  i n t e r e a t  is paid on much accounts 

a t  t h e  4 percent r a t e  provided by the  Act of February 12, 1929, 25 

U A C .  ! 161a. =Finding 28; Trans. 1974, a t  24. Such funds 

m y  a l s o  be deposited i n  l o c a l  banks, e i t h e r  a t  i n t e r e s t  o r  i n  non- 

interest-bearing checking accounts; or  they mav be invested in my 

bonds, notes,  o r  o ther  obl igat ions  which are uucondit io -11~  guaranteed 

a s  t o  both i n t e r e a t  and p r inc ipa l  by the United Sta tes .  See Act of 

June 24, 1938, 25 U.S.C. S 1621. There i e  no quaation that IM funds 

are trust funde; they are made 80 by law. See Act of .~IW 25, 1936, 
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above. By the most basic principles of trust law, it is the trustee's 

responsibility, not the beneficiary's, to see that trust funds are 

properly administered. Cf. Restatement (Second) of Trusts $§ 2, 175 

(1959). 

Cheyenne-Arapaho holds that the United States has a fiduciary duty 

to maximize income from Indian trust funds. It therefore follows that 

the Government cannot leave IIM funds in an interest-free account except 

in such amounts and for such periods as may be reasonably necessary to 

meet lawful current obligations. Cf. Restatement (Second) of Trusts, 

1% 180, 181 (1959). The 30 day rule of Menominee, supra, gives some 

guidance here. Where the holding period exceeds 30 days, we believe an 

IIM account should ordinarily be regarded as interest-bearing. 

If the sums improperly withdrawn for payment of operation and 

maintenance charges had remained to the present time in IIM accounts, 

clearly the Government would have a duty to make them productive. The 

collection and expenditure figures for the Saplor and WRA rents (see 

Finding 27) ,  however, show that substantial balances were kept on hand 

long enough between collection and expenditure to have made it feasible 

to deposit them in interest-bearing treasury or local savings accounts ever 
31 - 

during the 1943-1947 period. The improper payments from the IIM funds, 

theref ore, must be regarded as having diminiehed interest-bearing accountsl 

3/ The following statement appears at page 14 of def.  a. 5-74 : - 
The income from the Saylor and WRA permits has made it possi- 
ble to not only meet current assessments since 1943 but to pay 
$101,127.38 on delinquent assessments, which were offset by 
Reimbursable appropriations, without appreciable drain on 
Cropping profits. This has enabled Cropping to accumulate 
a backlog of revenue amounting to $171,143.83 as of July 1, 
1947, which with 1947 and 1948 crop profite will be available 
to meet operation and maintenance aeae8mnenta for the calemdar 
years 1948 and 1949. 

Cont hued 
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The rule of Peoria, supra, appl ies ;  and p l a i n t i f f  i n  e n t i t l e d  t o  reim- 

bursement f o r  its l o s t  i n t e r e s t .  

3.  The War Relocation Authority renta ls .  In  regard t o  the  WRA 

r e n t a l s  of the  wartime years, there  is an even mrs compelling reason 

f o r  awarding damages f o r  l o s t  i n t e r e s t .  As in the  case of the  "Special 

Depo8it1' of 1935-1937, these  funds should never have been placed in an 

IIM account i n  the  f i r s t  place. 

The arrangement whereby the  War Relocation Authority took over the 

use of some 17,123.22 ac res  of the  G i l a  River Indian Reservation a s  a 

"Relocation Center'' f o r  Japanese-American removed from the Wert Coast 

gave r i s e  t o  the claim i n  G i l a  River Indian Community v. United State., 

Dockets 236-A and 8 ,  25 Ind. C1. Comm. 250 (1971), af f 'd 199 C t .  C1. 

586, 467 F.2d 1351 (1972). Findings 5 t o  9 i n  t h a t  case (25 Ind. C1.  

Corn. a t  262-272) reveal  t h a t  the  WRA permite were accepted by plaint iff 'cr  
- --- 

Footnote 31 (Continued) 

The $101,127.38 mentioned is approximately the  excess over asness- 
merits of payments made out of Saylor and WRA r e n t a l s  during the years 
1943 through 1946. The cor rec t  f igure ,  computed from the tabula t ions  
i n  def. ex. 5-74, is $101,239.48. In  addit ion,  $26,184.98 was paid from 
Government Cropping revenues during those years,  making the t o t a l  over- 
payment $127,424.46. This was reduced t o  $36,068.06 i n  1947, when only 
$9,011.10 was paid, while the  assessment remained a t  $100,367.50. 

If any of the  overpayment was applied agains t  delinquent aeeeerments 
f o r  years praor t o  1943, a s  the  quotation suggerta, t h a t  f a c t  is not 
r e f l ec ted  in def.  ex. 3-74, upon which we base the  figure8 i n  Our Finding 
26 f o r  those years. The e n t r i e e  in the  "Payments Government ~arming"  
column of def. ex. 3-74 f o r  the  1937-1942 period t o t a l  l e s s  than Payments 
during t h a t  period shown i n  the  1971 GSA repor t ,  which was um.de up 
on the baa i s  of contemporaneous  voucher^. In any w e n t ,  whatever years'  
assesements the  defendant appl ied  the overpayment to is inmaterial here,  
s ince we are ordering the  co l l ec t ions  in excess of asclesllrmnts, which 
caused t h e  overpayment, t o  be refunded with interest from the years 

which made, not  from the  yens t o  whoae aclrermnent6 such col lec t iona  
were credited.  
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council only a f t e r  the  WRA was proceeding v i t h  construction on reservat ion 

lands and p l a i n t i f f ' s  governor had been informed by the  Super in tenda t  that 

"any ac t ion  . . . i n  opposition would be e n t i r e l y  fu t i l e . "  Id. a t  264. 

Beeides the  6,977 ac res  of i r r i g a t e d  land, the WrU, permits embraced 

1,296.22 ac res  of non-irrigable land f o r  use a s  cempsites, a t  a r e n t a l  

of $1.00 per ac re  per year, and some 8,850 ac res  of undeveloped land, 

which WRA was t o  subjugate i n  l i e u  of paying rent .  See 25 Ind. C1. C-. 

The permit fo r  the  6,977 ac res  of i r r i g a b l e  land is quoted i n  a 

l e t t e r - repor t  dated December 20, 1963, from the  General Accounting 

Office t o  t h e  Attorney General, which w e  have made of record here a s  

Commission's exhibi t  1. Paragraph 8 provided t o r  payment of the r e n t a l s  

by WRA t o  the  Reservation Superintendent f o r  the  c r e d i t  of p l a i n t i f f .  

Additional unnumbered paragraphs provided a s  follows: 

The Superintendent of the Gila River Indian Reserva- 
t i o n  s h a l l  place the  funds received from the  War Relocation 
Authority under t h i s  permit i n  the  Individu.1 Indian Account 
t o  the  Credit of the  Gila River Pima-Maricopa Indian 
Community. From t h i s  account s h a l l  be paid, i n  behalf 
of a l l  Indian lands both t r i b a l  and a l l o t t e d  within the  
San Carlos I r r i g a t i o n  Projec t ,  a l l  operat ion,  maintenance, 
and other  water chargee not  covered by co l l ec t ions  from 
water users  o r  by reimbursable appropriations. 

Of the  remaining funds not t o  exceed $6,000 per annum 
s h a l l  be ava i l ab le  t o  the  Council f o r  the  p a p e n t  of the  
s a l a r i e s  of coxmnunity o f f i c i a l s  and f o r  o the r  expenees 
of public buainess under applicable proviaions of the  
connaunity's constitution and char ter .  Said $6,000 may 
be retained i n  the  s p e c i a l  I.I.H. account and disbursed 
by the superintendent upon the  d i r e c t i o n  of the  Treasurer 
and i n  accordance with reoolutionsadopted by the Council; 
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or the Council by appropriate resolution may direct the 
superintendent from time to time to transfer to the bonded 
treasurer of the tribe for depoeit in a national or state 
bank any or all of the said $6,000, under applicable 
provisions of the constitution and charter. 

The Council agreesthat all balances remaining shall 
be utilized under applicable provisions of the constitution 
and charter for the conduct of community business auch ae 
the financing of tribal and cooperative economic enter- 
prises, the enlargement of the revolving loan funda and 
the operation of other constructive programs to be 
developed by the Council in cooperation with official8 
of the Indian Service. 

Thus, a Federal official, the Superintendent, received and adminie- 

tered the WRA rentals; and not more than $6,000.00 a year was to be 

placed at the disposal of the tribal council and treasurer. 

Defendant's exhibit 5-74 (pp. 8, 9) shows the collection8 and 

disbursements of funds accruing under the WRA permite, as follows: 

Collections $427,321.40 
Disbursements: 
0 & M San Carlos Project $402,688.17 
0 & M Maricopa and 
Gila Crossing 2,476.82 

Payments to Tribal Council 17,834.00 
Other 5,625.45 

Deficit 

The deficit was covered by transfer of $2,011.80 from 
"Special Deposits - West End collections. " 
It is evident that the WRA rentale were "miecellaneous revenues derived 

from Indian reservations'' within the meaning of 25 U.S.C. 6 155; and, as 

required by that statute, ehould have been "covered into the Treasury 

of the United States under the caption 'Indian money#, proceeds of labor'." 
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There they would have earned the 4 percent per annum provided by 25 U.S.C.  

It has been augaeated that 2s U.S.C. 1 155 did not apply to the 

revenues of tribes organized under the Indian Reorganization Act (25 U.S.C. 

$ 8  461-4791. The true rule ia that 1 155 govormthe use of tribal revenue. 

received by officials or employearn of the Interior Department, vhether the tri$ 

I8 80 organized or not, although it has no application to payments made 

directly to trlbalofficerapurruant to tribal constitutions adopted 

under the Indian Reorganization Act. See U.S. Department of the Interior, 

Federal Indian Law 732-734 (1958). 

Federal Indian Law quotes the following example from an opinion 

of the Comptroller General to ahow the circumstances under which 25 U.S.C. 

$ 155 does not apply: 

Under Article IX, section 3 of the Constitution of the 
Gila River Pima-Maricopa Indian Comunity, thoee conmunity 
lands which are not aanigned to particular individuals for 
their private benefit or to groups of individuals operating 
a. district8 may be used by the emunity or may be leased 
by the council to member8 of the community, rentals to accrue 
to the community treasury to be used for the support of the 
helpleas or other public purpoaes. This provimion mpersedes 
prlor administrative regulations requiring all leases to be 
approved by the superintendent of the agency and further 
requiring that all payments made on the leases should be 
deposited in the United States Trea~ury. Under the present 
conatitut tonal provisions the receipts in question are not 
revenues or receipt8 of the United Stater, the agreements 
from which they aria. are not agrecnenta approved by the 
superintendent and consequently such receipts are not affected 
by the act of May 17, 1926, [25 U.S.C. f 1551 or rc@atiow 
lasued thereunder, with rcapect to the accounting and deposit 
of tribal trust fundr. 
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The WRA permits were quite different from the learee to connnunity 

members contemplated by the tribal conetitution. Esaentialgy, the WRA 

arrangement wae imposed upon the plaintiff by the Government. It 

was not administered by tribal officere, nor even freely consented to 

by the tribal council. And the rentals used to pay operation and 

maintenance assessments were never out of the cuetody of a Federal 

officer. 25 U.S.C. S 155 was clearly applicable to theme rentals. 

They should have been deposited in the U.S. Treasury at 4% annual 

intereet. Their unauthorized uee to-pay operation and maintenance 

assessments clearly diminished an interest-bearing fund and entitles 
4 /  - 

plaintiffs to incremental damages. 

c. Interest on payments from plaintiff's coimnercial 
bank account s . 

We do not know of any precedent under the Indian ClaFma Commission 

Act, one way or the other, on whether interest may be awarded on r u w  

4 /  The language of the second and third unnumbered paragraph. of the - 
WRA permit quoted above, page 24, seem to provide that rentals should 
be used by the Superintendent (1) to pay current 0 & M assessments, 
(2) to pay the Council $6.000 per year. and (3) the balance to be 
utilized for Community bueineas. This order of priorities appear. not 
to have been followed, but instead the annual excees of rentals over 
current assesemente and the $6,000 paymant was w e d  by the defendant a8 
a sinking fund to secure payment of its future aesermmnts. See 
footnote 3, above, pages 22-23. 
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bank account. Neither do we know of any case before this Commission 

where the injustice of applying the traditional rule against interest 
5 /  - 

is more evident, 

This is not the ordinary cage where a plaintiff is trying to 

get from the Government money it never had before. Here the defendant, 

the plaintiff's fiduciary, illegally took its ward's hard-earned 

money. The plaintiff i e  trying to get its own money back. 

The evidence in this record (Transcript, April 8, 1974, at 24-25) 

shows that the money here involved was kept in commercial bank accounts 

rather than a truet account in the U.S. Treasury for the very purpose 

of earning interest at a higher rate than the Government paid. 

5 /  All collections on operation and maintenance assessments on Indian - 
irrigation project8 made since August 7, 1946, have been deposited in 
a treasury trust-fund account. See Act of August 7, 1946, c. 802, 
31 U.S.C. 9 7258-1. The Act of February 12, 1929, 25 U.S.C. I 161a, 
would seem to apply to funds held in such an account. When plaintiff's 
funds were withdrawn and used to pay actual operation and maintenance 
costs, it could thus be argued that a diveralon from an interest-bearing 
trust fund occurred, entitling plaintiff to interest under the Peoria- 
Blackfeet rule. In regard to the assessments paid out of plaiatiff 's 
commercial bank accounts we do not rest our views on this proposition, 
however, but face the question head-on of whether we are authorized to 
add an increment measured by intereat when we order such sums paid back. 
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The defendant coerced t h i s  w n e y  from the  p l a i n t i f f  during a period 

when the  Government operated year after year a t  a d e f i c i t .  The sum8 

i l l e g a l l y  ext rac ted  saved the  Government the i n t e r e s t  it would have 

had t o  pay on an equal amount borrowed i n  the  money markets. And the 

longer the  defendant continue8 its wrong, the  g rea te r  w i l l  be its unjust 

enrichment i f  no l n t e r e s t  is allowed. 

To eolve the  problem of whether p l a i n t i f f  i e  e n t i t l e d  t o  i n t e r e s t  

i n  t h i s  unprecedented case-  bel ieve t h e  In tent  of Congress in adopting 

the  Indian Claims Coarmisaion Act is a b e t t e r  guide than judge-dc 

r u l e s  denying i n t e r e s t  agains t  the  United S t a t e s  i n  o ther  ~ i t ~ t i o n s .  

I f  anything is c l e a r  i n  the l e g i s l a t i v e  h i s to ry  of the Indian 

Claims Act i t  is t h a t  Congrero intended to  abolish the  innumerable 

t e c h n i c a l i t i e s  of previous jurisdictional acto  which the  Court of Clafms 

seized upon t o  defeat  j u s t  Indian claims. See H. R, Rep. No. 1466, 
6/ - 

79th Cong., 1st Sees. 7, 15, 16. 

6 See a l s o  92 Cong. Rec. 5316 (1946) (remarks of Congremnan -. 

Jackson, manager of t h e  b i l l  which became the  Indian Claimcl Connniraion 
A c t )  : 

There 18 a second # M e  of t h i s  f inanc ia l  p ic ture  
tha t  impressed our inves t igat ing committee. This war 
the  f a c t  tha t  under present l e g i r l a t i v e  procedures 
Indian c l a i m  b i l l s  shuttle back and f o r t h  from the 
Court of Claims t o  Coagreer and often have a life 
tenure of 20, 30, o r  40 yeare. That process is 
enormously c o s t l y  and unrat is fac tory  t o  everyone. 

(continued) 
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Clause 2 of sec t ion  2 of t h e  Indian Claims Comnission Act (25 U.S.C. 
11 

) 7 0 4  "permits s u i t  aga ins t  t h e  United S t a t e s  on any claim cognizable 

i n  the  cour t s  of t h e  United S ta t ee  aga ins t  a pr iva te  c i t i z e n .  It thw 

does away with t h e  immrunity of the Government from s u i t  and renounces 

t h e  dishonored f i c t i o n  t h a t  ' t he  King can do na wrong."' He R. Rep. 

No. 1466, supra, a t  11. No exception t o  the  waiver of ismunity is made 

Footnote g/ (Continued) 

It means t h a t  Government c l e r k s  and a t to rneys  
i n  the  I n t e r i o r  Department, the  Department of J u s t i c e  
and the  General Accounting Off ice  spend years and 
yeare examining and reexamining Indian claims i n  an 
e f f o r t  t o  determine whether the  Indians should have 
a day i n  court .  And of couree, vhen a spec ia l  
jurisdictional b i l l  is enaeted, t he  procees of in-  
ves t iga t ion  s t a r t s  a l l  over again. Then, only too 
o f t en ,  t h e  Court of Claims o r  the  Supreme Court 
f i nds  some f a u l t  with the  langmage of t he  ju r i sd i c -  
t i o n a l  a c t ,  and the  Indians come back f o r  an amended 
j u r i s d i c t i o n a l  a c t  and the  merry-go-round s t a r t s  up 
again. In  t h e  l a s t  20 years  the  General Accomting 
Off ice  alone has spent  over a mi l l ion  d o l l a r s  in 
repor t ing  on Indian claims b i l l s .  And not  one cent  
of t h a t  went t o  any Indian t o  s e t t l e  any claim. 
J u e t i c e  and I n t e r i o r  and the  committees of Congress 
have probably spent comparable sums. That, i n  the 
judgment of your committee, threa tens  t o  be an endless  
waste of the taxpayer 's  money. This dilly-dally-ing 
with t h e  claims problem, according t o  our  inves t iga t ing  
conunittee's f indings ,  promises t o  "continue t o  be 
a r e a l  road block on t h e  path t o  Indian independence 
100 years  from now." 

7/  "The Cornmiasion s h a l l  hear and determine. . . a l l  o ther  claims  XI - 
law o r  equi ty ,  including those sounding in t o t t ,  wi th  respect  t o  which 
t h e  claimant would have been e n t i t l e d  t o  sue i n  a court  of the  United 
S t a t e s  i f  the  United S t a t e s  was subjec t  t o  s u i t .  . . tt 
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of c l a m  f o r  i n t e r e s t .  The e n t i r e  l e g i s l a t h e  purpose of the  Claimr 

Act militates agains t  reading euch an exception in. 

I n  Seminole Nation v. United Sta tes ,  316 U.S. 286, 296-297 (1942) , 
the  Supreme Court upoke of .  . . "the d i s t i n c t i v e  obl igat ion of t r u s t  

incumbent upon the  Government i n  Its dealing with the.. dependent and 

aometimee exploited people. " 

The Court wrote: 

. . . Under a humane and @elf-imposed policy 
which has found exprereion i n  maay a c t s  of 
Congreee and numerous decisions of t h i a  Court, 
i t  has charged i t s e l f  with moral obl igat ions  
of t h e  highest  r e spons ib i l i ty  and t r u s t .  Its 
conduct, a s  disclosed i n  the  a c t s  of thoea 
who represent  i t  i n  deal iags  with the  Indians, 
should therefore  be judged by the  moot exacting 
f iduciary  standards. 

The Court continued by quoting an opinion of BenJamln Cardoto 

rendered when he was chief judge of the  Court of Appeals of New York, 

as follows: 

Many fonne of conduct permissible i n  a 
wrkaday world f o r  those ac t ing  a t  arm'. 
length,  a r e  forbidden t o  tho8e bound by 
f iduciary  ties. A trustee is held to  erne- 
thing e t r i c t e r  than the  moral. of the  
market place. 

For a p r iva te  t ruo tee  t o  ex to r t  money from h i e  ward under th rea t  of 

depriving the  l a t t e r  of h i e  1i.velihood wwld be univermally condemmd 

between p r iva te  citizen.. We need not look t o  the  clauee of the Indian 

Claims CollPiuoion A c t  a u t h o r i z w  c l a i u  b u d  upon f a k  m d  honorable 
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conduct is a v i o l a t i o n  of t he  ordinary r u l e s  of law and equi ty ,  a s  w e l l  

a s  of moral i ty .  The v ic t im under such ordinary r u l e s  is e n t i t l e d  t o  

r e s t i t u t i o n  with i n t e r e s t .  - See Restatement of Res t i t u t ion ,  s% 70, 156, 

c f .  ) 75, comment 2; cf. Restatement (second) of Trus ts ,  1 343 ,  comment - 
n ~ ,  S 207. 

I n t e r e a t  l a  abeolu te ly  necessary i n  such a case t o  make r e s t i t u t i o n  

complete. For example, i f  t he  Government wrongfully seized a sum from 

the  commercial aavlngs account of an Indian t r i b e  i n  1937, under a 

no-interest  r u l e  the  t r i b e  would have no claim so  long as the  Government 

returned the  p r inc ipa l  before  we rendered judgment, though i t  might 

have withheld and used t h e  money f o r  40 years.  

The only moral i ty  which could countenance such a r e s u l t  is t h a t  of 

an embezzler. When t h e  Government occupies Indian land and holds i t  

f o r  many years, we do not absolve the  Government from l i a b i l i t y  f o r  

damages, measured by r e n t a l ,  because i t  eventual ly g ives  t h e  land back 

o r  pays f o r  i t .  Lower Sioux Indian Community v. United Sta teo ,  Docket 

363, 30 Ind. C l .  Comm. 463, 470, 479 (1973), i f f  'd Appeal No.27-74, 

( C t .  C l . ,  Ju ly  11, 1975). S imi lar ly ,  when the  Government withholds 

Indian money f o r  a long period,  i t  should not  be absolved from payment 

f o r  t h e  use of the  money, measured by i n t e r e s t ,  because it eventual ly 

g ives  the  money back, whether vo lun ta r i ly  o r  pursuant t o  judgment of 

t h i s  Commission. 

No s t a t u t e  prevents  t h e  award of i n t e r e s t ,  o r  more accura te ly ,  

damages f o r  withholding t h e  use  of money, i n  t h i s  case. 28 U.S.C. 
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8/ - 
i 2516(a) c e r t a i n l y  doer not. F i r e t ,  the  r t a t u t e  u p r e e s l y  app l i es  

only t h  the  Court of C l a w ,  not t o  the  Indian Claims Canniseion. 

Second, by a l l  r a t i o n a l  r u l e s  of s t a t u t o r y  construction, the Indian 

Claims C o d a s i o n  Act, spec ia l  l e g i s l a t i o n  enacted i n  1946, would euper- 

sede t h i s  general  l e g l a l a t i o n  enacted i n  1863. 
s/ 

The i n t e n t  of Congress t o  dispose of ancient  Indian grievance8 

f i n a l l y  and j u s t l y  has been l a rge ly  f rus t ra ted  by in f l a t ion .  It is a 

mockery when we award one 1976 d o l l a r  t o  compen~ate f o r  an 1876 

d o l l a r ' s  value. There is no excuse f o r  t h i s  Comniesion o r  the courte 

t o  seek p re tex t s  t o  f u r t h e r  f r u s t r a t e  Congress's will  by adopting more 

r e s t r i c t i v e  measure8 of damage. f o r  Indian t r i b e 8  than apply between 

p r iva te  l i t i g a n t s .  The primary purpose of the  Indian C l a m  Co=beion 

Act was t o  end discrimination agat.net the  tribe., not t o  aggravate 

i t .  See H. Rep. No. 1466, supra, a t  1-2: 

The b i l l  in i ts prasent form is primari ly 
designed t o  r i g h t  a continuing wrong t o  our Indian 
c i t i z e n s  f o r  which no possible jur r t i f ica t ion aan 
be asser ted .  Today any white man who hae supplied 
goods o r  eervicee t o  the  United S t a t e s  under 
contract  may, i f  the  United S ta tes  has f a i l e d  t o  
carry  out is p a r t  of the  bargain, go i n t o  the 
Court of Clairae, o r ,  in c e r t a i n  cases,  i n t o  the  
Federal d i s t r i c t  cour ts ,  and secure a f u l l ,  f r e e ,  
and f a i r  hearing oh h i e  c l a m  againat  the  Govern- 
ment. This is an i n t e g r a l  pa r t  of the American 

/ The Court of Claims' statements t o  the  contrary i n  Meacalero Apache 
Tribe v. United S ta tes ,  Appeal No. 2-74 (July 11, 1975) a t  2, 8 a r e  - 
dic ta ,  aince the  p l a i n t i f f s  i n  Meacalero were not seeking i n t e r e s t  on a 
Judlpmt, but a judgment f o r  damages f o r  non-payment of inter8.t. 7%. 
"interestw involved in Meacaloro wao not on top of tb claim, but 
the  whole claim. 

2 See kt of a r c h  3, 1863, c.  92, 1 2  S ta t .  765, 766. 
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system of j u s t i c e  under which the  humblest c i t i z e n  
and t h e  h ighes t  o f f i c i a l  a r e  equal before t h e  law. 
The only American c i t i z e n  today who i a  denied such 
recourse t o  t h e  cour t s  is t h e  Indian. By v i r t u e  
of a s t a t u t e  adopted on March 3, 1863, a t  a time 
when a good many Indian t r i b e s  were engaged in 
h o e t i l i t i e s  aga ins t  t h e  Federal Government, a l l  
claims aga ins t  t he  United S t a t e s  growing out  of 
Indian t r e a t i e s  were barred from the  j u r i s d i c t i o n  
of t h e  Court of Claims, and from t h a t  day t o  t h i s  
no Indians have been a b l e  t o  br ing t h e i r  d isputes  
with the  Federal Government before the  Court of Claims 
without a s p e c i a l  a c t  of Congress permit t ing them t o  
rece ive  the  hearing t h a t  i t  is the  r i g h t  of every 
o ther  American c i t i z e n  t o  demand without spec ia l  
l e g i s l a t i o n .  This l i nge r ing  discr iminat ion,  which 
arose  a t  a time when Indians were not c i t i z e n s  and 
were commonly regarded a s  a h o s t i l e  o r  i n f e r i o r  
people, is f e l t  today as a badge of shame by same 
400,000 of our Indian c i t i z e n s  who, during the  war, 
have contr ibuted vo lun ta r i ly  t o  the  eerv ice  of the 
Nation i n  a measure f a r  out  of proport ion t o  t h e i r  
numbers i n  population, who have w n  an anuzing 
number of decorat ions f o r  m i l i t a r y  va lo r  and 
s a c r i f i c e ,  and who have contr ibuted t o  our war 
bond d r ives  i n  a measure wholly d ispropor t ionate  
t o  t h e i r  l imi ted  economic resources. 

A t  t h e  end of t h e  F i r s t  World War t h e  pa t r io t -  
i s m  of t h e  American Indian was recognized by the  
Congress i n  l e g i s l a t i o n  which granted a l l  Indians 
c i t i zensh ip .  It is only f i t t i n g  t h a t  a t  the  end of 
World War I1 the  devotion and pa t r io t i sm of our 
Indian c i t i z e n s  be recognized by abolishing the last  
se r ious  d iscr iminat ion  with which they a r e  burdened 
i n  t h e i r  dea l ings  with the  Federal Government and 
by g iv ing  them a f u l l  and untrammeled r i g h t  t o  have 
t h e i r  gr ievances heard under nondiscriminatory condi- 
t i o n s  by the  appropr ia te  cour t s  of t he  United S ta t e s .  

That, i n  b r i e f ,  is the  primary ob jec t ive  of 
H. R. 4497. [Emphasis supplied] .  

Least of a l l  should t h i s  Commission and the  cour t s  reviewing its 

decis ions  pay any a t t e n t i o n  a t  a l l  t o  argument t h a t  doing j u s t i c e  will 



38 Ind. C1. C a m .  I 

cost  too much. There is no evidence in t h i s  o r  any other record tha t  

allowing the  

"bil l ions."  

aa s t a t e d  in 

(1911) : 

t o  

Indians i n t e r e s t ,  o r  damages waeured by in te reo t ,  w i l l  coat 

(See Mescaleto Apache, supre, a t  page 37). In  any event, 

Mieaouri K. br T. Rxv.  United S ta tes ,  47 C t .  C1. 59, 85 

I f  the  s i z e  of the  claim could have anything 
do with the  r e s u l t ,  the  sooner t h i s  court  r e t i r e s  

from business the b e t t e r  f o r  the  c i t i z e n .  

Similar arguments that somehow this r i chea t  na t ion i n  th. world 

could not  af ford  t o  do j u s t i c e  t o  the  Indiana were argued by the  

Department of J u s t i c e  i n  opposition t o  the  o r i g i n a l  enactment of the 

Indian Claims Commission b i l l .  See, e.g.,Hearings on H.R. 4497 Before the  

Senate Committee on Indian M f a i r e ,  79th Cons., 26 Sena., 62 (1946). 

These arguments were re jec ted  by the  Congreee, when it paeeed the  

bill and by the  President when he signed it. The House Report, supra, 

declared ao followa ( a t  page 8): 

It is hardly possible t o  give any adequate 
est imate of the  t o t a l  extent  of Indian claims 
t h a t  might be found v a l i d  under the  provisione 
of the  proposed legie la t ion .  . . It i e  por r ib le  
t o  say, however, t h a t  whatever the amount may 
be t o  which the  Indian t r i b e s  are j u s t l y  
e n t i t l e d ,  the  aooner i t  is paid the  b e t t e r  i t  
w i l l  be - f o r  the Federal Government, from a 
f inanc ia l  point  of view as w e l l  aa from the 
standpoint of nat ional  honor. 

If cour t s  continue to  follow precedontu decided under the Trading 
lo/ 

with the  Eneay ~ c t -  r a t h e r  than the  l e g i s l a t i v e  i n t e n t  of the Indian 

/ 50 US.C. App. fig(.) (1970). 
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11/ - 
Claims Commission Act in deciding Indian claims, the tribes will 

doubtless come back to Congress for repair of the judicial sabotage, 
12/ 

and "the merry-go-round start a up again. I 1- 

We are awarding the plaintiff damages measured by four percent 

simple interest per annm for the Government's wrongful retention and 

use of its money. 

Our calculations are contained in Finding 29. The award of interest 

ie made from the time the funde were withheld from plaintiff, not from 

the earlier or later dates of the operation and maintenance assessments 

against which they were applied. 

We concur: 

11/ See Mescalero Apache, supra, note 8, at 30-32. - 
12/ See note 6 ,  supra. - 
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Parborough, Coumissioner, d issent ing  In p a r t  

However f i e r c e l y  the  majori ty s t ruggle  againet  i t  i n  t h e i r  quest t o  

award t o t a l  i n t e r e s t ,  t h e  case of Mescalero Apache v. United Sta tes ,  

Appeal No. 2-74 et.  a1 (Ct. ~ 1 .  July 11, 1975) has been decided 

adversely t o  the  Counniesion's p r i o r  decision.  The Court of Claims has 

c l e a r l y  held t h a t  i n t e r e s t  a s  damages may not be awarded abaent a t r e a t y  

o r  s t a t u t e  s p e c i f i c a l l y  c a l l i n g  f o r  i n t e r e s t .  Here, there  i b  such a 

s t a t u t e  requi r ing  i n t e r e s t  02 IXPL funds, so where payments were wrong- 

f u l l y  withdrawn from those f ~ n d s  (before 1952) 4% i n t e r e s t  ae  damage8 

should be awarded. 

The majori ty c i t e  no s t i t u t e  requir ing the  United S ta tes  t o  pay 

i n t e r e s t  on I I M  accounts (much l e s s  t r i b a l  commercial bank accounts). 

Without such a s t a t u t e ,  there  is no reasonable doubt t h a t  the Court of 

Claimemandate i n  Meecalero fo rb ids  i n t e r e s t  ae d q e e .  To ray the  Court 

of Claima r a t i o n a l e  appliea only t o  ZMPL accounts before 1930 l a ,  mildly 

put,  disingenuous. 

The majori ty appear t o  bel ieve t h a t  the  case of Cheyenne-Arapaho 

Tribes v. United S ta tes ,  Nou. 342-70, 343-70 ( C t .  C1. March 19, 1975) 

wrought an advance loophole i n  the  doc t r ine  of the Htecalero care. 

Whatever the  present  v a l i d i t y  of Cheyenne-Arapaho, i t  rhould be notad 

t h a t  the  author of Cheyenne-Arapaho, the ro le  d i s ren te r  i n  k r c a l e r o ,  

would not a l lw t h e  interest .ought here on wrongful d i s b u r r m t a s  re. 

h s c a l e r o ,  supra, slip opinion p. 44, note 4, Davis, J . ,  dis6enting. 
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1 / - 
The p l a i n t i f f  t r i b e  took con t ro l  of its farming opera t ions  i n  1952- 

By inference ,  i t  t h e r e a f t e r  cont ro l led  r ece ip t  and disbursement of t h e  

funds generated by t he  farming operat ion,  both i n  t h e  IIM accounts  and 

the  commercial bank accounts.  From the  s t a t e  of t he  evidence i t  1s 

doubt fu l  t h a t  the  United S t a t e s  had an a c t u a l  t r u s t e e ' s  c o n t r o l  over  

the  IIM farm funds; i t  is c e r t a i n  t h a t  t he re  was no such r e l a t i o n s h i p  

over t he  t r i b e ' s  commercial bank accounts.  But t o  s h i f t  from t h e  t ru s t ee -  

ward r e l a t i o n s h i p  t o  t he  debtor -c red i tor  r e l a t i o n s h i p  makes no d i f f e r ence  

t o  t he  ma jo r i t y ' s  t h i r s t  f o r  i n t e r e s t .  The Commiasion has  recognized 

t h e  d i s t i n c t i o n  before ,  as i n  payments made under a  t r e a t y ,  aff i rmed i n  

Mescalero, supra,  and should abide a t  l e a s t  with i ts  own precedent.  

The major i ty ' s  s o u l - s t i r r i n g  invocat ion of j u s t i c e ,  mora l i ty ,  and 

the  t r u e  i n t e n t  of t he  Indian Claims Commission Act expresses  a 

philosophy with which I l a r g e l y  agree.  However, warm r h e t o r i c  cannot 

overcome the  f a c t  t h a t  t he  Court of Claims i n  Mescalero r e j e c t e d  t h e  

Commission's views on i n t e r e s t  as damages. The ma jo r i t y ' s  r i ng ing  

preachments may g ive  moral s a t i s f a c t i o n  t o  themselves and t o  t h e  

p l a i n t i f f s ,  but t h e  l a t t e r  should no t  be s o  sanguine as t o  suppose t h a t  

I/  The mention of t he  year  1952 impels m e  t o  e n t e r  some no te  of disassocL3 - 
from t h e  t i l t e d  f a c t u a l  determinat ions made by t h e  majori ty .  The most 
egregious example of ove r -k i l l  is i n  determining t h e  amount of p a p e n t e  
made f o r  t he  year  1952, where t he  major i ty ,  needing t o  add e i t h e r  two 
apples  o r  two oranges,  adds one apple  t o  two oranges t o  a r r i v e  a t  a 
t o t a l  f i g u r e  of $209,311.66. Since t h e  amount b i l l e d  f o r  t h e  pear was 
only  $154,565.95 (see t a b l e ,  Finding 2 6 ) ,  t he  opinion might at least 
suggest  some reason why such an overpayment would have been made without 
recorded p r o t e s t .  
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intens i ty  of expreesion w i l l  achieve an ultiPlste resul t  more favorable 

than that I have outlined here. Rather, the award t o  which the p la int i f fa  

are j u s t l y  e n t i t l e d  w i l l  suf fer  further delay, and the plaint i f fs  may 

aptly eay, "often do we hear the thunder, but .e ldm do w f ee l ' the  

rain. " 

I concur 


