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BEFORE THE INDIAN CLAIMS COMMISSION 

GILA RIVER INDIAN COMMUNITY, ) 
1 

P l a i n t i f f ,  ) 

v. 
1 
) Docket Nos. 236-A and 236-B 
1 

THE UNITED STATES OF AMERICA, ) 
1 

Defendant. ) 

Decided: June 30, 1976 

Appearances: 

2. Simpson Cox, of Cox and Cox, Attorney 
f o r  t h e  P l a i n t i f f .  Alfred S. Cox was on 
t h e  b r i e f .  

Roberta Swartzendruber and M. J u l i a  Hook, 
wi th  whom was Ass i s t an t  Attorney General 
Wallace H. Johnson, Attorneys f o r  t h e  
Defendant. 

OPINION OF THE COMMISSION 

Yarborough, Commissioner, de l i ve red  the  opinion of t h e  Commission. 

On Apr i l  28, 1971, t h e  Commission issued f i nd ings  of f a c t ,  an 

opinion,  and an i n t e r l o c u t o r y  o rde r  i n  t h i s  case,  wherein i t  found and 

concluded,that of t h e  17,123 acrea  of Gi la  River Indian Reservation 

lands  leased  by t he  War Relocation Authori ty  during World War 11 as a 

Japanese war r e l o c a t i o n  cen te r ;  (1) t he  defendant had adequately 

compensated t h e  p l a i n t i f f  t r i b e  f o r  some 6,977 acrea  of c u l t i v a t e d  

land on t h e  r e s e r v a t i o n  (Parce l  A); (2) t h e  defendant had failed t o  

pay t h e  p l a i n t i f f  t r i b e  any compensation fo r  t h e  use  of some 8,850 acres 

of uncul t iva ted  land on t h e  r e se rva t ion  (Parce l  B) ; and, (3)  t h e  
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p l a i n t i f f  t r i b e  was m a t e r i a l l y  damaged by t h e  defendant 's  f a i l u r e  to 

r e s t o r e  two campsite areas (Parce l  B-1 and Pa rce l  C) t o  t h e i r  p r e l ea se  

condi t ion  fol lowing t h e  c lo s ing  of t h e  r e l o c a t i o n  cen t e r  a f t e r  World 
1/ - 

War 11. 

The Commission dismissed the  p l a i n t i f f ' s  c la im a g a i n s t  t h e  defendant 

f o r  Parce l  A .  With r e spec t  t o  Pa rce l  B, t h e  Commission found and con- 

cluded t h a t  t he  defendant had promised t o  subjuga te  t h e  8,850 a c r e s  of 

undeveloped land o r  otherwise compensate t h e  p l a i n t i f f  t r i be ,  and, having 

f a i l e d  t o  do e i t h e r  one, t he  p l a i n t i f f  is e n t i t l e d  t o  recover  from t h e  

defendant t he  d i f f e r e n c e  between t h e  f a i r  market va lue  of Pa rce l  B a s  

i f  i t  had been subjugated and i ts  va lue  a s  undeveloped land,  as of 

. March 17,  1944, t he  d a t e  upon which t h e  United S t a t e s  abandoned a l l  p l ans  
2/ - 

t o  subjuga te  Pa rce l  B. For i ts  f a i l u r e  t o  r e s t o r e  t h e  campsite areas, 

t he  Commission fo.md t h e  defendant l i a b l e  t o  t h e  p l a i n t i f f  t r i b e  f o r  

t he  diminution i n  va lue  of Pa rce l  B-1 and Pa rce l  C as of Apr i l  30, 1947, 
3/  - 

when the  campsite l e a s e s  were formally terminated. F ina l ly ,  t h e  

Commission disal lowed t h e  defendant any c r e d i t  f o r  improvements requi red  

by lease--mainly road construct ion--against  any p o t e n t i a l  award he re in  

1/ 25 Ind. C1.  Ccnrm. 250, 258. - 
2 /  Id.  p. 255, 2:'s. Parce l  B is  commonly r e f e r r e d  t o  by t h e  p a r t i e s ,  - 
a n d m e  Commission, a s  conta in ing  8850 a c r e s ,  i t s  o r i g i n a l  s i z e .  From 
t h a t ,  530.02 a c r e s  were added t o  Campsite 2, and 60 acres were t oo  
e leva ted  t o  i r r i g a t e ,  see Finding 17(a), i n f r a .  We t h i n k  defendant 's  
o b l i g a t i o n  t o  a u b j ~ g a t ~ t e n d e d  only  t o  t h e  8259.98 p r a c t i c a b l y  aubjugable 
a c r e s  i n  Pa rce l  B, no t  t o  t h e  f u l l  8850 acres i n  t h e  p a r c e l  as p l a i n t i f f  
contends. 

3/ Id .  p. 273, 276. - - 
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4 /  - 
t o  p l a i n t i f f  t r i b e ,  

Both s i d e s  appealed t h e    om mission's i n t e r locu to ry  dec is ion .  On 

October 13 ,  1972, t h e  Court of Claims issued an opinion a f f i rming  t h e  

Commission i n  a l l  respects,except f o r  the  disallowance of a l l  improve- 
5 /  - 

ments as a poss ib l e  c r e d i t  t o  t h e  defendant aga ins t  any award here in .  

The c o u r t  remanded t h i s  ca se  t o  t h e  Commission f o r  f u r t h e r  con- 

s i d e r a t i o n  as t o  what c r e d i t ,  i f  any, t h e  defendant should be allowed 

f o r  t h e  cons t ruc t ion  of a 7.25 m i l e  s t r e t c h  of road from Pa rce l  C t o  

Arizona S t a t e  Highway No. 187. 

Thuq t h e  p r i n c i p l e  o b j e c t i v e  a t  t h i s  phase of the  case  is t o  de- 

termine t h e  land va lues  of t h e  r e spec t ive  p a r c e l s  as they were and a s  

they should have been had t h e  l e a s e  been properly performed by the  

defendant.  A s  is  customary, each p a r t y  has  of fe red  expert  testimony 

support ing widely d i f f e r i n g  e s t ima te s  of value.  The most h e l p f u l  evidence 

was t h a t  of s e l e c t e d  comparable s a l e s  presented by the  defendant ' s  expe r t ,  

and, as explained below, t h a t  evidence l eads  t he  Commission t o  i t s  con- 

c lu s ions  on va lue .  

The evidence prof fe red  by t h e  p l a i n t i f f  t r i b e  i n  support of i ts  

va lue  conten t ions  centered f o r  t h e  most on t h e  summary r epo r t  and 

41 I d .  p. 276. - - 
5/ G i l a  River Pima Maricopa Ind ian  Communitv v. United Stat= - , 199 C t .  
C1.  586 (1972), a f f i rming  i n  p a r t ,  revers ing  i n  p a r t ,  and remanding Dockets 
236-A and 236-8, 25 Ind. C1. Connn. 250 (1971). 



38 Ind. C1 .  Coma. 393 

6 /  - 
testimony of M r .  L. L. Monsees, an  app ra i s e r  from Phoenix, Arizona. 

Mr. Monsees appraised on ly  t h e  8,850 uncu l t i va t ed  a c r e s  of Pa rce l  B. 

I n  app ra i s i ng  Pa rce l  B as i f  i t  had been subjugated,  M r .  Monsees r e l i e d  

exc lu s ive ly  upon an income c a p i t a l i z a t i o n  method f o r  t h e  reason t h a t  he 

could f i n d  no s a l e s  of farmland comparable i n  s i z e  and l o c a t i o n  t o  P a r c e l  

B. I n  applying t h e  income c a p i t a l i z a t i o n  method, M r .  Monsees s e l e c t e d  

9 one year l e a s e s  t h a t  had been executed between t h e  p l a i n t i f f  t r i b e  and 

non-Indian l e s s e e s  f o r  c e r t a i n  c u l t i v a t e d  t r a c t s  w i t h i n  t h e  p l a i n t i f f  's 

"Southside h e a l '  farm, a t r a c t  ad j acen t  t o  and c l o s e l y  comparable t o  

Pa rce l  B .  From t h e s e  9 l e a s e s ,  t h e  e a r l i e s t  being w r i t t e n  i n  1943, and 

t h e  r e s t  between 1949 and 1952, M r .  Monsees c a l c u l a t e d  an annual  n e t  

r e n t a l  va lue  of $30 per  acre,which he then  appl ied  t o  t h e  8,850 a c r e s  i n  

Pa rce l  B. M r .  Monsees then s e l e c t e d  a c a p i t a l i z a t i o n  r a t e  of 4 1/2%, 

prime bank i n t e r e s t  r a t e s .  When c a p i t a l i z e d  a t  4 1 /2%,  the  $30 pe r  a c r e  

r e n t a l  va lue  a t t r i b u t a b l e  t o  Pa rce l  B produced a f a i r  market va lue  f i g u r e  

f o r  t he  s u b j e c t  t r a c t  of $5,900,000 o r  roughly $667 p e r  a c r e .  Using t h e  

6 /  P l a i n t i f f  i s  seeking an  o v e r a l l  judgment of approximately 6.7 m i l l i o n  - 
d o l l a r s , p l u s  i n t e r e s t ,  f o r  t h e  defendant ' s  wartime u s e  of P a r c e l  B,  Pa r ce l  
B-1 and P a r c e l  C. Th is  judgment f i g u r e  is based on v a l u e  de te rmina t ions  
i n  excess  of those  appear ing i n  M r .  Monsees' a p p r a i s a l  r e p o r t  and t o  which 
he t e s t i f i e d .  

P l a i n t i f f ' s  new demand f o r  i n t e r e s t  a s  a p a r t  of " j u s t  compensation" 
is  without  merit. The ca se  h e r e t o f o r e  has  been presen ted  t o  t h e  
Commission a s  on€ sounding i n  breach of c o n t r a c t  t o  enforce  t h e  lease 
agreement by which p l a i n t i f f s  consented t o  t h e  use  of t h e  land.  On t h i s  
theory,  t h e  Commission's dec i s ion ,  i n  r e l e v a n t  p a r t ,  was a f f i rmed  by t h e  
Court of Claims. The law of t h e  ca se  on the  recoverab le  damages is 
s e t t l e d .  
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same income c a p i t a l i z a t i o n  method,with a 25# per  ac re  r e n t a l  va lue  f o r  

grazing land,&. k n s e e s  ca lcula ted  t h e  1944 value of Parce l  B "as 

d e s e r t  grazing land" a t  $49,166.66. The cash d i f f e rence  i n  the  va lue  

of Parce l  B as subjugated and as d e s e r t  land is $5,850,833.34. 

Apart from its s impl i c i ty ,  t h e r e  i s  nothing t o  commend W. Monaees' 

income c s g i t a l i z a t i o n  approach a s  the  proper method i n  t h i s  case  f o r  

determining the  1944 f a i r  market va lue  of Parce l  B, whether i t  be 

subjugated o r  not .  I n  f a c t  w e  must r e j e c t  i t  i n  t o t o  f o r  s eve ra l  reasons. 

F i r s t  of al l . ,  t h e  bas i c  theory underlying the  c a p i t a l i z a t i o n  of 

n e t  income method of appra i sa l  is  t h a t  a s t a b i l i z e d  ne t  income over 

the  useable l i f e  of an income producing.property is l i k e  an annuity 

which is paid f o r  o r  bought l i k e  any o ther  annuity. To determine t h e  

cap i t a l i zed  va lue  of a given wel l  es tab l i shed  and s t a b l e  income flow, 

i t  is necessary t o  apply t o  t h e  income c a p i t a l i z a t i o n  formula an 

appropr ia te  capi t :a l iza t ion  r a t e .  Clearly,  t h i s  "cap i t a l i za t ion  ra te"  

contemplates the  use of a r a t e  of r e t u r n  i n  comparable investments; 

one t h a t  r e f l e c t s  t he  degree of r i s k  i n  the  undertaking involved. 

Evidence of a r a t e  of r e t u r n  t h a t  is i n  no way r e l a t ed  t o  a comparable 

investment f a i l s  t o  meet t h i s  requirement. United S t a t e s  v. Leave11 

& Ponder, Inc.,  286 F.2d 398, 407 (5 th  C i r .  1960), c e r t .  denied, 366 U.S. 

944 (1961). Far more b a s i c  is  the proposi t ion t h a t  the income c a p i t a l i z a t i o n  

method is u s u a l l : ~  appl ied  t o  determine the  market va lue  of rent-producing 

property. Evidence of the r e n t a l  va lue  of "comparable" property is not 
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considered competent in establishing the fair market value of the particular 

property to be valued. McCandless v. United States, 74 F.2d 596, 603, 

(9th Cir. 19351, rev'd. on other grounds, 298 U. S. 342 (1936). 

In the instant case, the subject area to be valued is Parcel B s  

a non-income-producing tract. In determining the income factor in his 

income capitalization formula, Mr. Monsees, plaintiff '8 appraiser, 

tendered the Comission nine separate one year leases, involving 

neighboring lands in plaintiff's "Southside Area" farm. With the ex- 

ception of one share crop lease, which was renewed, the remaining 

leases appear to be one year rentals and do not qualify as long term 

income producers. Most of these leases suffer the defect of producing 

rental income on a sharecrop or percentage basis where any return to 

the lessor depends primarily upon the farming skill of the lessee in 

overcoming the vicissitudes of climate, weather, and the other risks 

inherent in farming. 

Equally unacceptable is Mr. Monsees' selection of a capitalization 

rate, a combination of prime and non-prime bank interest rates. A 

safe return on a debt obligation in no way reflects what a prudent and 

knowledgeable investor would demand as a reasonable return for risking 

his capital by investment in farmlands. We might have been more 

receptive to the income capitalization method had the plaintiff's 

appraiser selected a more relevant capitalization rate, perhaps one 

derived from the relationship between the rental income from the nine 

leases selected by the plaintiff and the market or comparable sales 
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d a t a  prof fered  by t h e  defendant,  o r  a r a t e  used by farm inves to r s  i n  

Arizona i n  1944. 

The defendant c a l l e d  M r .  Walter D. Armer a s  i t s  expert witneas on 

value. M r .  A r m e r ,  an appra iser  and r e a l t o r  from Tucson, Arizona, a l s o  

f i l e d  an  appra i sa l  repor t .  ~ e f e n d a n t ' s  expert  r e l i e d  p r i n c i p a l l y  on t h e  

market d a t a  D r  comparable s a l e s  method i n  evaluat ing Parce l  B and i n  

a sce r t a in ing  the  d i m h u t i o n  i n  va lue  of Parce l  B-1 and Parce l  C. To 

some ex ten t  he u t i l i z e d  t h e  cos t  method of appra i sa l  i n  confirming h i s  

market d a t a  va lue  conclusion r e l a t i v e  t o  Parcel  B a s  subjugated farmland. 

M r .  Armer  r e j ec t ed  t h e  income c a p i t a l i z a t i o n  method of appra i sa l  a s  

inappl icable  i n  t h i s  case on t h e  b a s i s  t h a t ,  a s  unimproved land,  n e i t h e r  

Parce l  B nor the  campsite a reas  could produce any income cons i s t en t  

with t h e i r  highest  and bes t  use  which i n  each case he determined t o  be 

p o t e n t i a l  farmland. 

I n  valuing Parce l  B as unimproved p o t e n t i a l  farmland, M r .  Armer 

se l ec t ed  13  s a l e s  of unimproved d e s e r t  acreage with farmland p o t e n t i a l ,  

t h a t  is, land with some access  t o  water. These dese r t  s a l e s ,  which 

occurred between 1940 and 1947, ranged i n  s i z e  from 159 t o  640 ac res ,  

and i n  p r i c e  from $6.25 t o  $16.19 per acre .  Af ter  comparing these  

d e s e r t  sales with t h e  subjec t  t r a c t  on the  bas i s  of t i m e ,  loca t ion ,  

access ,  s i z e ,  s o i l ,  topography, cl imate,  and water, Mr. h e r  concluded 

t h a t ,  a s  of March 17, 1944, Parce l  B as p o t e n t i a l  farmland was worth 

$12.50 per  acre, o r  $103,999.75 f o r  8 ,31938  acres .  
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I n  va lu ing  Pa rce l  B as subjugated farmland, M r .  Armer s e l e c t e d  

13  s a l e s  of developed farmland loca ted  wi th in  t h e  San Carlos  I r r i g a t i o n  

P ro j ec t .  These p a r t i c u l a r  s a l e s  occurred between 1937 and 1951 and, 

wi th  t he  except ion of a 30 a c r e  t r a c t  wi th  i n d u s t r i a l  p o t e n t i a l  t h a t  

so ld  f o r  $216.67 per  ac re ,  ranged i n  p r i c e  from $90 t o  $160 pe r  acre. 

Af te r  deducting a 60-acre b u t t e  i n  Pa rce l  B a s  non-irr igable ,  M r .  

Arrner concluded from t he se  s a l e s  t h a t  t h e  remaining 8,259.98 a c r e s  i n  

Pa rce l  B would have had a 1944 f a i r  market va lue  of $125 per  a c r e  as 

i r r i g a b l e  farmland, o r  a t o t a l  va lue  of $1,032,497.50. 

I n  an e f f o r t  t o  confirm h i s  1944 va lue  of Pa rce l  B a s  i f  i t  had 

been subjugated,  M r .  A r m e r  went t o  t h e  coa t  method of app ra i s a l .  M r .  

Armer's procedure under t h e  c o s t  approach w a s  t o  add t h e  est imated c o s t  

of subjugat ing d e s e r t  land wi th  farmland p o t e n t i a l  t o  t h e  i n i t i a l  c o s t  

of t he  land,  thus determining its poss ib l e  market va lue .  From s e v e r a l  

sources ,  inc lud ing  an estimate made by t h e  War Relocat ion Authori ty  i n  

1944, of t h e  cos t  of sub juga t ing  Pa rce l  B,  M r .  Armer ca l cu l a t ed  t h e  

subjuga t ion  c o s t s  a t  $75 per  a c r e  o r  $619,498.50 f o r  t h e  8,259.98 

i r r i g a b l e  a c r e s  i n  Pa rce l  B. Adding the  $12.50 per  a c r e  1944 va lue  of 

Pa rce l  B as p o t e n t i a l  farmland t o  t h e  subjugat ion c o s t ,  M r .  A r m e r  

concluded t h a t  Pa rce l  B under t he  c o s t  approach would have a 1944 

va lue  as improved land of $87.50 per  acre .  To t h i s  f i g u r e  he added 

the  va lue  of water which he  ca l cu l a t ed  a t  $37.50, which happens t o  be 

t he  d i f f e r e n c e  between t h e  market d a t a  va lue  of $125 per  acre and h i s  

c o s t  method of value.  
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Mr. Amner also valued the two campsite areas, Parcel B-1 and Parcel 

C, as of April 30, 1947, for the purpose of ascertaining the diminution 

in value that resulted from the defendant's failure to restore the camp- 

sites to their original condftion following termination of the relocation 

center. In valuing 850.02 acres of Parcel B-1, Mr. Armer divided the 

tract into grazing land and potential farmland and assigned a $12.50 

per acre value to both areas. To the potential farmland portion of 

Parcel B-1, some 380.77 acres, he found a post campsite value of $1.00 

per acre as result of the defendant's failure to remove the abandoned 

concrete slabs, partial structures and other debris. He calculated 

the diminished value of the 380.77 acres of potential farmland in 

Parcel B-1 to be $4,378.86. He then concluded that the 468.25 acres 

of grazing land jn Parcel B-1 suffered no diminution in value as a 

result of the defendant's failure to restore the actual campsite. 

Accordingly, he sllowed no recovery for that portion of Parcel B-1. 

In valuing the 446.20 acres in Parcel C, Mr. Armer assigned the 

same $12.50 per acre figure for potential farmland. However, in 

calculating the post campsite value of Parcel C, Mr. Armer was of the 

opinion that only 226.20 acres were adversely a£ f ected by the defendant's 

failure to restore the campsite to its prelease condition. Without 

restoration this 226.20 acres had only a nominal $1.00 per acre value. 

The diminution in Parcel C under Mr. ~rmer's reasoning amounted to 

$2,601.30. 



The Commission ag rees  with t h e  defendant t h a t  t h e  market d a t a  

o r  comparable s a l e s  method of a p p r a i s a l  is t h e  proper approach i n  t h i s  

case. A t  t he  same t i m e  we are aware of t h e  problem of j u s t  what sales 

may o r  may not  meet t h e  test of comparability i n  any given case .  Ia 

dea l ing  wl th  t h i s  problem, w e  cannot accept  the argument of t h e  p la in-  

t i f f  t h a t  '..:omparable" means " ident ica l , "  and t h a t  in the absence of any 

eales comparable i n  s i z e  t o  Pa rce l  B, t h e r e  are no comparable sales of 

r e c x d ,  We decry t he  pauc i ty  of market s a l e s  d a t a  i n  t h e  presen t  

record h u t ,  r~eve r the l e s s ,  such d a t a  does g ive  t o  t h e  Commission a 

s t a r t i n g  p o i n t  upon which t o  bu i ld  i ts  own value  conclusions.  

Even though we have approved M r .  Armer's market d a t a  eva lua t ion  

approach, we do th ink  t h a t  h i s  va lue  conclusions need some adjustments.  

First of a l l ,  Mr. h e r  has  concluded t h a t  t h e  d e s e r t  l and  sales 

d a t a  i n d i c a t e s  a 1944 f a i r  market va lue  of $12.50 pe r  a c r e  f o r  unimproved 

deaert  l a n d  with farm p o t e n t i a l .  Having s o  concluded, he has  ass igned 

t h i s  $12.50 per  gcre  f i g u r e  t o  Pa rce l  B i n  its unimproved state and, 

where app l i cab l e ,  t o  Pa rce l  B-1 and Parce l  C. However, t h e   omm mission's 

a n a l y s i s  of t h e  same d e s e r t  land s a l e s  d a t a  shows t h e  following: 

(1) there were 12 d e s e r t  land sales between 1940 and 1947, mostly 

qua r t e r  s e c t i o n s ,  amounting t o  2,890 acres, f o r  a t o t a l  p r i c e  of 

$31,300, o r  $lO.tlZ per  acre; ( 2 )  i n  1944,  there were two q u a r t e r  

s e c t i o n  s a l e s  at  an o v e r a l l  p r i c e  of $3,000, o r  roughly $9.69 per  

ac re ;  and, (3) in his a p p r a i s a l  r epo r t  M r .  Armer s t a t e d  that, i n  

a,!.ii.tion to the  1.3 s e l e c t e d  avles of desert land, "there  were 
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numer 

and 1 

ous S t a t e  of Arizona land sales (Similar  t o  Sa l e s  #D-1, 8, 9,  10, 
7/  

1)  which i n  many in s t ances  so ld  f o r  l e s s  than $10.00 per  ac re .  I I- 

I n  l i g h t  of a l l  t h i s  sales da t a ,  t h e  Commission f e e l s  t h a t  t h e  1944 

f a i r  market va lue  of Pa rce l  B as p o t e n t i a l  farmland is c l o s e r  t o  

$10.00 per  ac re ,  and w e  have so found. 

1n .va iu ing  Pa rce l  B as i f  i t  had been subjugated, M r .  Armer r e l i e d  

upon t h e  farmland sales da t a ,  and concluded t h a t  i r r i g a b l e  farmland 

i n  1944 comparable t o  P a r c e l  B had a f a i r  market va lue  of $125.00 per  

acre, c l o s e  t o  t he  average sale p r i c e ,  which va lue  he assigned t o  

Pa rce l  B. Since t he se  s a l e s  are our  only l i n k  t o  t h e  then land 

market, ou r  value f i n d i n g  is  reasoned from them, The t r a c t s  l a c k  t r u e  

comparabi l i ty  wi th  a subjugated Pa rce l  B, s i n c e  t he  lat ter  is f a r  

l a r g e r  than  each o r  a l l  comparison t r a c t s ,  appears t o  have b e t t e r  s o i l  

than the average,  and a supe r io r  water  supply. The p a r t i e s  argue 

much over t h e  water  a v a i l a b l e  t o  Pa rce l  B. Although both i t  and the 

comparison t r a c t s  a r e  i n  t h e  San Carlos  I r r i g a t i o n  P ro j ec t  and e n t i t l e d  

t o  equal  amounts of p r o j e c t  water, Pa rce l  B a s  Indian land would have 

f i r s t  p r i o r i t y  on a d d i t i o n a l  n a t u r a l  flow water ,  while  i t  appears  t h e  

comparison t r a c t s  would r a r e l y  r ece ive  n a t u r a l  flow. Natural  flow 

water  accounts  f o r  a t  least 30% of t he  a v a i l a b l e  water supply. 

Defendant c a l c u l a t e s  t h e  water increment t o  Pa rce l  B a t  10  - 15%, 

while  p l a i n t i f f  o f f e r s  c a l c u l a t i o n s  showing a 200 - 300% increment. 

We t h ink  t h e  o rde r  of magnitude of t h e  increment shown by t h e  p l a i n t i f f  

7/  P. 13,  Def. Ex. 36. - 
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is more persuasive and more likely to be the one in mind of the hypo- 

thetical 1944 purchaser, although that purchaser would also know that in 

some years there night be very little natural flow. 

The relative sizes of the tracts affects comparability. The small 

size of eome of the comparison tracts prevents them from being effective 

economic units, for in the usual year of inadequate water, that water 

would be concentrated on a portion of the entitled acreage. All the 

advantage of flexibility and reducing planting but meeting fixed costs 

rests with the owner of the larger tract. 

From these considerations, the Commission finds that an average of 

the comparable sales offered by the defendant does not adequately re- 

flect the special advantages Parcel B would have had if subjugated. 

We think an approximate but realistic estimate of its 1944 value would 

have been $200 per subjugated acre, a price above most of the sales of 

inferior land, but within the spectrum of prices actually paid. 

When he valued the campsite areas, Parcel B-1 and Parcel C, Mr. 

Armer excised out of each campsite area that acreage which he felt was 

not adversely affected by the defendant's failure to restore each site 

to its prelease condition. The Commission has adopted the same pro- 

cedure in valuing the two campsite areas. However we do differ with 

Mr. Armer with r~spect to the pre and post campsite values of the 

potential farmland areas in Parcel B-1 and Parcel C. The Conmission 

has already assigned a 1944 value of $10.00 per acre for unimproved 

potential farmlard acreage in Parcel B. This same figure is appli- 

cable to the potential farmland acreage in Parcel B-1 and parcel C. 
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I n  add i t i on ,  we see no reason  t o  a s s ign  any post  campsite va lue  t o  t h e  

p o t e n t i a l  farmland areas adverse ly  a f f e c t e d  by t h e  defendant 's  f a i l u r e  

t o  r e s t o r e  t h e  campsites.  Although M r .  Armer assigned a nominal $1.00 

pe r  acre va lue  t o  t h e  unres tored  campsite,  he d id  state i n  h i s  a p p r a i s a l  

r e p o r t  tho: t h e  pos t  campsite condi t ions  of Parce l  B-1 and Parce l  C 
8 /  - 

i nd i ca t ed  a "near zero  value" f o r  t h e  a f f e c t e d  a r ea s .  

I n  remanding t h i s  case back t o  t h e  Comrmission, the Court of C l a i m s  

asked u s  t o  recons ider  our  p r i o r  r u l i n g  wherein w e  denied the  defendant 

any o f f s e t  c r e d i t  f o r  t h e  c o s t  of completing a  7.25 mi le  s t r e t c h  of 

road from o ld  Campsite No. 1 (Parce l  C) t o  Arizona S t a t e  Highway No. 

187.  It was not t h e  d e n i a l  of t h e  o f f s e t  t h a t  concerned t h e  cou r t  but  

t he  reason  given,  namely, t h a t  t h i s  road d id  no t  b e n e f i t  t h e  t r i b e .  

On r econs ide ra t i on ,  w e  f i n d  nothing t o  con t r ad i c t  o r  improve on t h e  

conclusion of t h e  cour t  t h a t  t h e  road w a s  equa l ly  b e n e f i c i a l  t o  both 

p a r t i e s .  

A review of t h e  o r i g i n a l  memorandum of understanding, p l u s  t h e  

o the r  evidence of record  which would throw some l i g h t  on t h e  r o l e  

t h i s  road would p lay  i n  t h e  scheme of t h ings  ( p a r t i c u l a r l y  a s  under- 

s tood by t h e  Indiiins), has  persuaded t h e  Commission t h a t  t h i s  par- 

t i c u l a r  road w a s  never intended t o  be cons idera t ion  s p e c i f i c a l l y  f o r  

t h e  l e a s e  of Pa rce l  B. Rather,  we f i n d  t h a t  t h e  cons t ruc t ion  of t h i s  

road was intended t o  be p a r t  of t h e  o v e r a l l  compensation f o r  t h e  use  

8/ Def. Ex. 36, p.  42 .  - 
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of a l l  t he  reserva t ion  lands  and f a c i l i t i e s  contracted f o r  by t h e  War 

Relocation Authority. The p l a i n t i f f  was promised both the  road and t h e  

subjugat ion of Parce l  B,  and i t  is  e n t i t l e d  t o  the  performance of both 
9 /  - 

promises. Since we have found t h i s  p a r t i c u l a r  expenditure t o  be 

cons ide r t t i on ,  i t  is  unnecessary t o  consider  t h e  queat ion of g r a t u i t y .  

Conclusion 

The p l a i n t i f f  t r i b e  i n  Docket 236-A is  e n t i t l e d  t o  recover from 

t h e  defendant the  d i f f e r e n c e  i n  the  market value of Parce l  B a s  unim- 

proved p o t e n t i a l  farmland and i t s  estimated value i f  i t  had been sub- 

jugated. The accepted d a t e  of va lua t ion  i n  each ins tance  is March 17,  

1944. I n  ca l cu la t ing  the  award t o  the  p l a i n t i f f  t h e  Conrmlssion has 

concluded t h a t  t h e r e  were 8,259.98 ac res  of i r r i g a b l e  land i n  Parce l  B; 

t h a t ,  a s  p o t e n t i a l  farmland, Parce l  B was worth $10.00 per  acre ;  and, 

i f  i t  had been subjugated, i t  would have been worth $200.00 per ac re .  

The p l a i n t i f f  i n  Docket 236-A is therefore  e n t i t l e d  t o  an award of 

$1,569,396.20, less any o f f s e t s .  

I n  Docket 236-B, t h e  p l a i n t i f f  i s  e n t i t l e d  t o  an award measured 

by the  diminution i n  va lue  of Parce l  B-1 and Parce l  C r e s u l t i n g  from 

the  defendant 's  f a i l u r e  t o  r e s t o r e  these  two campsi te -areas  t o  t h e i r  

pre lease  cond i t i cas  by Apr i l  30, 1947. The Commission has concluded 

t h a t ,  a s  of April 30, 1947, t h e  380.77 ac res  of p o t e n t i a l  farmland i n  

9/ P l a i n t i f f  o f f e r s  the  analogy t h a t  a horse and a cow were of fered  f o r  - 
t he  use of p l a i n t i f f ' s  lands,  t h a t  defendant de l ivered  t h e  horse  but  not  
the  cow, t h a t  p l e i n t i f f  sues  f o r  the  va lue  of t h e  cow, but  needn't  sue 
f o r  t he  horse nor have i t  c red i t ed  aga ins t  t h e  cow. Approaching t h i s  
s impl i f i ca t ion  with proper suspicion,  on r e f l e c t i o n  we can but  embrace 
both cow and horse and hope the  i s s u e  is now s e t t l e d .  
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Parcel B-1 had a prelease value of $10.00 per acre and a zero dollar 

post campsite value. The decrease in the value of Parcel B-1 was 

$3,807.70. 

Parcel C contained 226.20 acres of potential farmland that was 

adversely affected by the defendant's failure to restore the campsite. 

It had a prclease value of $10.00 per acre and a zero dollar post camp- 

site value. The diminution in value for Parcel C was $2,262.00. Plain- 

tiff's award in Eocket 236-B for Parcel B-1 and Parcel C is $6,069.70 

less any offsets. 

Since we have denied as a payment on the claim in Docket 236-A 

the cost to the defendant of constructing a 7.25 stretch of road from 

Parcel C to Arizona State Highway 187 as inapplicable to the claim 

asserted therein, both of these dockets shall now proceed as expeditiously 

as possible for a determination of any gratuitous offsets the defendant 

may present as well as all other matters bearing upon the question of 

defendant's liability to the plaintiff. 

We Concur: n 

Margaret&. Pierce, Commissioner 


