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BEFORE THE INDIAN CLAIMS COMMISSION 

THE THREE AFFILIATED TRIBES 1 
OF THE FORT BERTHQLD RESERVATION, ) 

P l a i n t i f f ,  ) 
1 

v . Docket No. 350-D 
1 

THE UNITED STATES OF AMERICA, 1 

Defendant. ) 

Decided: July 8, 1976 

FINDINGS OF FACT ON AWARD OF 
ATTORNEYS' FEE 

On M y  17, 1976, Charles A. Hobbs, at torney of record f o r  the  p l a i n t i f f  

i n  the  above-captioned docket, f i l e d  a p e t i t i o n ,  together with supporting 

statement, f o r  award of a t torneys '  fee.  Having considered s a i d  p e t i t i o n  and 

supporting statement, the defendants response there to  f i l e d  July 1, 1976, the 

contrac ts  under which l e g a l  services  have been performed on behalf of the 

p l a i n t i f f  with respect  t o  the  claims under the  above-captioned docket, and 

the e n t i r e  record of a l l  proceedings under t h i s  docket, the  Commission 

makes the  following f indings of f a c t :  

1. Award. On March 17, 1976, the Commission entered a f i n a l  award i n  

the  amount of $3,200,000.00 i n  favor of the  p l a i n t t f f  (37 Ind. C l .  Couxn. 502, 

519). This f i n a l  award was entered upon the  j o i n t  motion of the  p a r t i e s  

f o r  ent ry  of f i n a l  judgment under this docket, pursuant t o  a s t i p u l a t i o n  

between the parties f o r  ent ry  of f i n a l  judgment. Funds t o  pay t h i s  award 

have been appropriated by the Congress pursuant t o  Public Law 94-303, June 1, 
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2. Contractual Authority and Compensation. On June 28, 1951, the  

p l a i n t i f f  entered i n t o  a contract  (No. I-1-Ind. 42492) with the law firm 

of Wilkinson, Boyden 6 Cragun pursuant t o  which the attorneye were t o  
# 

advise and represent  t h e  p l a i n t i f f  ". . . i n  invest igat ing,  fornulatlng and 

prosecuting any and a l l  c l a i m  of The Tribe against  the United Stater which 

may be prosecuted under the  provisions of the  Indian Claims C d m e i o n  Act. 

. . .'I As pmvided f o r  i n  t h a t  contract ,  the l a w  f irm of Wilkinaon, Boyden 

6 Cragun received a re ta ine r  of $5,000.00 with addi t ional  compeneation 

contingent upon recovery. This contrac t ,  a s  extended, was i n  effect u n t i l  

March 19, 1964, when an amendment t o  it  became ef fec t ive  whereby the law 

firm of Wilkineon, Cragun & Barker ( the succeesor firm t o  Wilkineon, Boydcn 

61 Cragun) resigned a s  claims at torneys f o r  the p l a i n t i f f  i n  Dockets 350-B and 

350-C.11 As par t  of the  same amendment, Wilkinson, Cragun 6 Barker agreed t o  

pay t o  o ther  at torneys se lec ted  and designated by p l a i n t i f f a  t o  represent 

them a s  claims attorneys i n  Dockets 350-B and 3 5 0 4  the amount of $2,000.00 

which was agreed t o  cons t i tu te  a f a i r ,  pro-rata share a l locable  t o  Dockets 

350-B and 3 5 0 4  of the  $5,000.00 re ta ine r  or ig inal ly  paid t o  the  law f i rm 

of Wilkinson, Boyden & Cragun. The contract  wae extended f o r  aucceading 

periods of two years each through July 9, 1967, 

f/ Originally the  p l a i n t i f f  f i l e d  a pe t i t ion  wherein severa l  causes of ac t ion  
were pleaded, and t h i s  p e t i t i o n  was assigned Docket NO. 350. On January 14, 
1958, the  Commission entered an order severing the severa l  c a w e s  of ac t ion  i n t o  
separate dockets, among them Dockets 350-B, 3 5 0 4  and 350-D. 
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On June 12, 1967, the  p l a i n t i f f  and the  law firm of Willcineon, Cragun 

6 Barker entered i n t o  separa te  contrac ts  f o r  each of the  claims then pending 

before the  Indian Claims Commission being handled by the  firm. Each of the 

new contracts  was ac tua l ly  a restatement and continuation of the  o r i g i n a l  

1951 contract ,  but was l imited t o  the claims i n  a s i n g l e  docket. The contract  

f o r  the  c l a h s  i n  Docket 350-D was approved by the  Bureau of Indian Affairs 

on September 9, 1967, r e t roac t ive  t o  July 10, 1967, and i t  wao designated 

Contract No. AOOC14200067. It had an o r ig ina l  five-year term and has been 

extended f o r  subsequent two-year periods through June 30, 1976. 

3. Contractual Provisions as  t o  Compensation. Paragraph 4 of the  

o r ig ina l  1951 contract  between the  pa r t i ee ,  r e l a t i v e  t o  a t torney compensation, 

provided : 

The Attorneys s h a l l  receive a r e ta ine r  of $5,00O,to be 
paid immediately following the  execution of t h i s  contract .  
Additional compensation t o  The Attorneys f o r  services  rendered 
under the  terms of t h i s  contract  s h a l l  be contingent upon a 
recovery f o r  The Tribe, and i n  the  event a recovery is obtained, 
the  re ta ine r  herein provided f o r  s h a l l  be deducted from the  t o t a l  
amount ul t imately awarded t o  The Attorneys. The Attorneys s h a l l  
receive such compensation a s  the  Commissioner of Indian Affa i rs  
may f ind equitably t o  be due, i f  the  matter be s e t t l e d  without 
submission t o  a court  o r  other t r ibunal ,  o r  i n  the  event i t  is 
submitted t o  a court  o r  o ther  t r ibunal ,  then such sum a s  the  court 
or t r ibunal  f inds  to  be adequate compensation i n  accordance with 
standards obtaining f o r  prosecuting s imi la r  contingent claims i n  
courts  of law, considering the  contingent nature of the agreement, 
services  rendered and r e s u l t s  obtained, but b no event s h a l l  t h e  
aggregate f e e  exceed ten  per cent- (10%) of any and a l l  sums 
recovered o r  procured, through the  e f f o r t s ,  i n  whole o r  i n  pa r t ,  
fo r  The h i b e ,  whether by s u i t ,  ac t ion of any department of the  
Government or  of the  Congress of the United Sta tes ,  o r  otherwise. 

The t r i b e  paid $5,000 t o  the  firm as required by the  tenns of the  1951 

contract .  On o r  about the  time the  contract  was amrended on March 19, 1964, 
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t o  exclude the  claims subsequently asserted i n  Dockets 350-8 and 3504,  

$2,000 of the  $5,000 was delivered t o  the  at torneys who were t o  t e p r u e n t  

the  t r i b e  i n  s a i d  dockets a s  a pro r a t a  portion of the  r e t a i n r r . f . r .  

The 1967 contract  between the  p a r t i e s  a l s o  provided f o r  conpewation 

contingent upon recovery i n  an amount not t o  exceed 10% of any and all n w  

recovered. Relat ive t o  the  $3,000 of the  re ta ine r  held by t h e  ftt., th@ 

1967 contract  provided tha t :  

. . . In  the event a recovery is obtained, the  balance of t h e  
re ta ine r  kept by The Attorneys, i n  the  amount of Three 
Thousand Dollars ($3,000) s h a l l  be deducted from the t o t a l  
amount ul t imately awarded t o  The Attorneys, f o r  a l l  c l a i m  
i n  which they represent  The Tribes. 

Thie contract  provision was changed by the  Bureau of Indian M f a t r a  

a condition precedent t o  its approval of the  agreement t o  provide t h a t  thm 

$3 ,000 was t o  be repaid out  of the  at torneys '  fee awarded i n  the  f i r e t  claim 

or claims i n  which the  f irm had represented the p l a i n t i f f .  In  the  consolidated 

Dockets 350-A, 350-E, and 350-H, t h e  firm was awarded a f e e  1888 $3,000 

ae compensation f o r  services  rendered (22 Ind. C1. Comm. 456, 465 (1970)) . 
As a r e s u l t  of the  deduction of such sum from the award i n  t h a t  c u e ,  the  

$3,000 has been repaid and need not be deducted from the at toraeya'  f e e  

awarded i n  t h i s  docket. 

4. Requested Pee. The p e t i t i o n  is f o r  award of an at torneys '  f e e  

of $320,000 which is ten  percent (10%) of the award of $3,200,000~00* 

5 .  Statutory Provieion on Fees. The author i ty  t o  make the requaated 

award i n  the  amount of ten  percent (10%) of the judgment is e e t  f o r t h  in 

Section 15 of the  Indian C l a m  C d s s i o n  Act, 60 Stat .  1049, 1053 (1946), 
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as f allows : 

The f e e s  of . . . a t torneys  f o r  a l l  s e rv ices  rendered i n  
prosecuting the  claim i n  quest ion,  whether before  the  Cornis- 
d o n  o r  otherwise, s h a l l ,  un less  the  amount of such f e e  is  
s t i p u l a t e d  i n  t h e  approved con t rac t  between t h e  a t torney  o r  
a t torneys  and t h e  claimant,  be f ixed  by the  Commission a t  
such amount a s  the  Commission, i n  accordance with s tandards 
obtaining f o r  prosecut ing similar contingent claims i n  cour t s  
of law, f i n d s  t o  be adequate compensation f o r  s e rv ices  
rendered and r e s u l t s  obtained,  considering t h e  contingent  
na ture  of t h e  caee, plus a l l  reasonable expenses incurred i n  
the  prosecution of t h e  claim; but  t he  amount s o  f ixed  by t h e  
Cormnission, exc lus ive  of reimbursement f o r  a c t u a l  expenses, 
s h a l l  no t  exceed 10 percentum of t h e  amount recovered i n  any 
case. . . . 
6. Defendant's Response. The defendant responded t o  the n o t i c e  

of t h e  p e t i t i o n  by l e t t e r  dated June 30, 1976, from t h e  Department of 

Jus t i ce .  The l e t t e r  s t a t e d  t h a t  the  Department of J u s t i c e  takes no pos i t i on  

as t o  allowance of a t to rneys '  fee. 

7. Notice t o  P l a i n t i f f s .  On May 18, 1976, copies  of the  p e t i t i o n  

f o r  a t torneys '  f e e  were forwarded t o  M r s .  Rose Crow F l i e s  High and Mr. Wayne 

Packineaux, Chairperson and Vice Chairman, r e spec t ive ly ,  Business Council, 

Fort Berthold Reservation, reques t ing  comments and information f o r  t h e  

 omm mission's c o n s i d e r a t i m  i n  determining t h e  amunt of a t torneys '  f e e  to 

be allowed. No response has been received from the  Business Council of t he  

Fort Berthold Resewation.  

defined p l a i n t i f f ' s  r e se rva t ion  boundaries. P l a i n t i f f  claimed compensation 

f o r  t h e  d i f f e rence  i n  va lue  between lands l o s t  under t h e  Executive orders  

and lands added by t h e  same Executive orders .  
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Pr io r  t o  separat ion of the  o r i g i n a l  pe t i t ion  i n t o  separate docket., 

defendant challenged each of the  severa l  c l a i m  with a p lea  of rar 
jud ica ta  based upon the  decision of the  United Sta tes  Court of C l a i m s  i n  

Indians of t h e  Fort Berthold Reservation v. United Sta tes ,  71 C t .  C1. 308 

(1930). Members of the  f i rm successfully briefed and argued t h a t  isoue and 

on March 24, 1955, the  Commission dismissed the  defendant's challenger 18 t o  

t h i s  and other claims. (3 Ind. C1. Comn. 444. ) h a i n ,  i n  1970, the  firm 

defended a claim agains t  a motion f o r  summary judgment of diclmiaaal on the  

bas i s  of the p r io r  Court of Claims decision. That motion was f u l l y  br iefed  

and argued t o  the  Couunission, which on June 17, 1970, handed d w n  it. 

opinion denying the  motion (23 Ind. C1.  Comm. 236). The f i rm thereupon 

assembled the  evidentiary proof required t o  es tab l i sh  i n  a valuation 

proceeding the  exact sum by which the value of the  lands taken from the  

p l a i n t i f f  exceeded the  value of those added t o  the  reservation as of 

the da tes  of two separa te  forced exchanges. 

The preparat ion of the  valuation proof i n  t h i s  case was extremely 

complicated because both lands "taken" and lands "added" had t o  be separa te ly  

appraised s o  t h a t  t h e i r  comparative valuer, could be considered. Moreover, 

s ince  the  lands involved i n  the  exchange were but a small, undivided 

and unidentif ied port ion of a much l a rge r  taking area,  appra isa l  of land. 

(I taken" required an appraisa l  of the  e n t i r e  area taken i n  each of two year. 

(1870 and 1880) and i n  the  a l t e r n a t i v e  a valuation of the  number of acres  

involved i n  the  exchange chosen from the bes t  lands of the taking area. 

Members of the  firm par t ic ipated  i n  the  t r i a l  on June 7, 1971, and i n  the  

complete br ief fng and argument of the  issues which arose therefrom. In the 
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course of the briefing, the firm took advantage of the decision of the 

Indian Claims Commission issued March 30, 1971 (25 Ind. C1. Comm. 179) 

in Docket 350-C, holding as to a great portion of the lands "added" that 

they were within the aboriginal title lands of the plaintiff, and argued 

a complete failure of consideration as to that portion of the lands so 

added. This new position made relevant the issue of date of extinguish- 

ment of t k  plaintiff's aboriginal title to lands outside of its reservation. 

Final determination was delayed pending decision on this issue in Docket 

350-C. 

At this juncture, the Pirm entered into settlement negotiations 

which had been theretofore progressing between the defendant and the 

attorney for the plaintiff in Docket 350-C, which negotiations resulted 

in the stipulation of a final judgment in the two dockets. 

In this case the firm was faced with legal and factual questions of 

uniqueness and complexity. By careful analysis the firm was able to 

develop a legal hypothesis which maximized the possible recovery which 

could be received by the plaintiff, while at the same time preparing for 

lesser alternatives. The negotiation of compromise settlement avoided 

further delay by plaintiff in receipt of its award. 

9. Conclusion. On the basis of the entire record in this docket 

and considering the responsibilities undertaken, the difficult problems 

of fact and law involved, the contingent nature of the compensation, the 

award obtained, and all appropriate factors pertinent to the determination 
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of attorneys' fees under the standards established by the Indian Clalms 

Commission Act, the Commission concludes that the contract attorneys have 

rendered valuable legal services in euccessfully prosecuting their 

client's claim and ultimately obtaining judgment. Under the tenma of 

their contracts and the above-enumerated standards, including those 

standards ~btaining in the prosecution of similar claims in court8 of 

law, the contract attorneys have earned an attorneys' fee of $320,000, 

representing ten percent (10%) of the award to plaintiff . Accordingly, 

payment of the amount of $320,000, to Charles A. Hobbe, attorney of 

record, on behalf of the contract attorneys, the firm of Wilkinson, 

Cragun & Barker, will represent payment in full of all claims for lagal 

services in this docket. Such payment will be out of funds appropriated 

to pay the award. 

- -- 

Jerome K. Kuykendall, Chairman 

- 74- 
ohnfi. Vance, Connaiesionek 

Brantley Blue, Commissioner 


