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BEFORE TIfE INDIAN CLAIM a)MSSION 

'ICIIE SIOUX TRIBE, a t  al., 1 
1 

P l a i n t i f f s ,  ) 
1 

v. 1 
) 

PIE UNITED STATES OF AMERICA, ) 
1 

Defendant. ) 

Docket No. 74 

Decided: July 15, 1976 

Arthur Lazarus, Jr. , WilUam Howard 
Payne, and Marvin J. Sonmky, Attorneye 
f o r  the  P la ln t i f fe .  

Craig A. Decker, with whom waa Assietant 
Attorney General Wallaca H. Johnam, 
A t t o m y e  f o r  the Defendant, 

OPINION OF THE OOMMISSION 

Vsnce, Comndeeioner, delivered thg opinion of t h e  Codee ion .  

Docket 74 is before ur again a f t e r  being appealed t o  tG& ..Court * 

of Claims. P r io r  t o  the  caae being appealed, t:hs Commislrion decided 

(1) t h a t  under the Treaty of Fort Laramie of September 17, 1851, the 

"Sioux or Dahcotah Nation" pomeeaeed recognized t i t l e  t o  a large t r a c t  

of land i n  North and South Dakota, Montana, Wycrrning and Nebraska (Sioux 

Fort Laramie land), 21  Ind, C1, Corn. 371 (1969), a m n d i n q l 5  Ind. C1. 

Camp. 575 (1965) ; (2) that t he  "Sioux o r  Dehcotah ~ a t i m , "  ur that term 

was wed in tha 1851 Fort Laramie Treaty, coruiated of the  Teton (Dockt 7 4 )  

and Yankton (Docket 3324) diviafew of S i o t y  m d  that the  Teton Sioux p o e s @ ~ ~ a d  

an undivided 83% btereet in the Sioux Port Laramie land and the Yankton 
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Sioux an undivided 17% i n t e r e e t  i n  that land, 24 Ind. C1. Co_aar. U.7 

(1970); and (3) t h a t  the  Teton and Yanktonai Sioux (Docket 74). pqwtqgsed 

abor ig inal  title t o  a t r a c t  of land i n  North and South Dakotq,,,$&ch 

lntereclt was extinguished by the  Treaty of Apr i l  29, 1868, 23 Ind., Jl,, 

Corn. 415 ;1970). We a l s o  denied defendant's motion t o  dismiaq I?t?c@t,, 

74 f o r  lack of ju r i sd ic t ion ,  28 Ind. C1. Comm. 204, 217 (1972). ,. , . , 
I n  i t r  decieion on appeal, 205 C t .  C1. 148 (1974), the  Court ~f 

Claims affirmed nearly all of the Conmission's ru l ings .  However, t h e  
I 

court d id  remand t o  the  Commission for fu r the r  proceeding8 the  queqtion 

of the  respective i n t e r e s t s  of the  Teton and Yankton Sioux i n  t h e  ~ o r t q q  
1/ - 

Laramie land. The court  inetructed us  t o  determine whether the re  is  

euf f i c ien t  evidence t o  a s c e r t a i n  the  respective i n t e r e s t s  of the  Teton 

and Yanktons on the  bas i s  of use of the  land rather 

T r i a l  on t h i e  i s sue  was held on January 20, 21, and 

w i l l  decide i t  i n  a l a t e r  decision.  

In t h i s  decisfon we are concerned with valuing 

United S ta tes  obtained from the p l a i n t i f f s  by means 

than population. 

22, 1976, and we 

1/ The court  also reversed t h e  Commiseion'a decis ion - 
p l a i n t i f f 8  t o  amend t h e i r  p e t i t i o n  t o  include a clalm 
under the  1851 Fort Laramie Treaty. 

.If o d q 8  th9 
f o r  lands l o s t  
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April 29, 1868, 15 S ta t .  635. This land consia ts  of two adjacent areas  

separated by the  Missouri River. The area  e a s t  of the  Miesouri River, 

i n  North Dakota and South Dakota, contains 14,273,000 acres.  The 

p l a i n t i f f s  had aboriginal  t i t l e  t o  t h i s  area. The area west of the  

Hissouri,  i n  North Dakota, Montana, Wyoming, and Nebraska, contains 

33,869,000 acres.  T h i s  area cons i s t s  of a l l  of the Sioux Fort Laramie 

land outs ide  of the  Great Sioux Reservation (which was created by the  

1868 t rea ty ,  supra). The p l a i n t i f f s  owned an undivided share of 
2/ - 

recognized t i t l e  i n  t h i s  area. 

In  i ts  e n t i r e t y  t h e  Sioux t r a c t  contains 48,142,000 acres.  The 

da te  of valuation is February 24, 1869, the e f fec t ive  date of t h e  1868 

t rea ty .  

Although covering a f a i r l y  extensive area,  the  Sioux t r a c t  posseaees 

a uniform topography which ie not marked by sharp var ia t ions .  With 

the  exception of mountain ranges i n  the extreme weat, the  t r a c t  is 

characterized by gently r o l l i n g  p la ins  and moderate h i l l s ,  occasionally 

broken by deeper canyons, 

2/ Under a r t i c l e s  X I  and XVI of the 1868 t r ea ty ,  the  p l a i n t i f f s  - 
retained the  r i g h t  t o  hunt over most of the Sioux Fort Laramie land, 
and acquired the  r igh t  t o  hunt on lands outside t h a t  area. Theee r i g h t s  
were extinguished by the  Act of February 28, 1877, 19 S ta t .  254. The 
 omm mission-has previously determined t h a t ,  i n  order t o  cormpensate the  
p l a i n t i f f s  f o r  the  l o s s  of thcee hunting r igh te ,  the  portion of the  subject  
t r a c t  west of the Miesouri River would be valued without deduction f o r  
hunting r i g h t s  retained by t h e  Sioux. See Sioux Tribe v. United S ta tes ,  
23 Ind. C1. Counu. 358, 367-68 (1970); S= Nation v. United Sta tes ,  
24 Ind. C1. Comrn. 98, 101-02 (1970). 
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Th. subject t r a c t  hae a four reaeon temperate cl i t lvte with hot 

rummerr and cold winters. Mean annual temperatures range from 36. t o  

50' F. The growing seaam ranges from a low of 100 t o  120 days f n  

North Dakota t o  a high of 140 t o  160 daye i n  Nebraska. I n  the eastern 

uni t  of tilt; t r a c t  the  annual precipi ta t ion i e  between 16 and 24 inches, 

which fa l lo  mainly during the growing season. In t he  weatern part  of 

the  t r a c t  annual precipi ta t ion i e  between 14 and 22 inches, wtth the  

bulk of the r a in  again f a l l i ng  during the growl118 aeason. 

In general the  Sioux t r a c t  was adequately watered. Several major 

r iver6 and many l ee re r  s t r e a m  and creeks traversed the  t rac t .  However, 

there mre #onre arear  where water cruppliee were intermittent ,  and where 

storage dam8 or  wells would have had t o  be conetructed t o  provide 

adequate water fo r  year-round etock raieing.  

The r o i l s  i n  the  rubject t r a c t  were uniform over euctenaive areas  

of the p ra i r i e  and a r e  dominated by Cheetnute, Browns, L i t h o ~ ~ l ~ ,  

Chernozemo, and Regasols. The ooile i n  the r i ve r  and stream valley6 

were generally of high f e r t i l i t y .  A t  the valuation date  the  t r a c t  was 

covered with a r i ch  growth of native grasses. 

The Union Pacif ic  Railroad paseed inmediately t o  the south of the  

subject t r ac t .  A t  the valuation date the l i n e  had been constructed from 



Omaha, through North P l a t t e ,  Nebraska, a s  f a t  west a s  Cheyenne, *oming. 

The Northern Pac i f i c  Railroad was chartered by Congress t o  build a l i n e  
9 

from Lake Superior through Minnesota and ~ a k d t a  and fa r the r  west. The 

projected route  of the  l i n e  was t o  pass through the subject  t r a c t .  By 

the  darz if valuation the  l i n e  had been constructed t o  a point about 

150 miles east of the  t r a c t .  

The Missouri River was a major avenue of commercial t r a f f i c  a t  the  

valuation date. It flowed f o r  240 miles through the  center of the 

subject  t r a c t .  The Oregon Tra i l ,  the  major route t o  the  Weet before 

the construction of the  ra i l roads ,  was located along the  southern boundary 

of the Sioux t r a c t .  

P l a i n t i f f s '  appraisers  were Mr. Frank R. Kleinman, Jr., and 

M r .  Donald D. Meyers. M r .  Kleinman and M r .  Meyers a r e  qual i f ied  land 

appraisers  and members of the  American I n s t i t u t e  of Real Esta te  

Appraisers. In  their appraisa l  repor t  Messrs. Kleinman and Meyers 

divided the Sioux t r a c t  i n t o  two highest and best  use areas.  They 

assigned 8,496,000 acres  t o  agr icu l tu ra l  land and 39,646,000 t o  grazing 

land. P l a i n t i f f s '  appraieers concluded t h a t  on the  date of valuation 

the agr icu l tu ra l  land i n  the Sioux t r a c t  had a fa i r  market value of 

$20,000,000, and the  grazing land had a f a i r  market value of $42,000,000. 

They thus ar r ived a t  an appra isa l  of $62,000,000 f o r  the  e n t i r e  t r a c t .  
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I 

Defendaut'r appraieer m u  D r .  W i l l i o n  G. Hurray. Dr. Murray $8 8 
I 

qualified l a d  appraiser and u b r  of the American Iaet$tutr of Bul 

Ertate  Apptaiaeta. In hi. a p p r a i d  report Dr .  Munay d i v i d d  th Sioux 

t r a c t  into three use areas. R. c l a r r i f i d  14,000,000 acre8 a8 fa- 

or tillable land,, 32,000,000 rcrea r o  grazing lmdr, and the rrrainiag 

2,142,000 acre. ae nonpsoductlve l a d e .  D r .  Murray concluded that  on the 

valuation date the farmland i n  the t r a c t  had a f a i r  market value of 

$6,300,000, the grazing land had a f a i r  mrht value of $5,600,000, and 

the nonproductive landr had a value of $135,000. Him appraiml for the 

entire t r a c t  war $12,035,500. 

Agricultural Land. 

The agricul tural  potential  of the eaetern portion of tha rubject 

t r a c t  wao well known on or  near the valuation date, Contmporary reports 

prrieed the excellent farmland of eastern Dakota. Although the wertern 

portion of the t r a c t  was not ae well known at the date of valuation, 

there was 80- indication tha t  a eubstantial number of acres of farmland 

were pre rmt  wart of the Missouri. 

Although the part ies '  expert wltneaeem dieagree concerniag the extent 

of the agricultural land i n  the Sioux t r ac t ,  the defendant, in i t s  pro- 

posed findings of t a c t ,  has adopted the es t laa te  of the p l a i r r t l f fd  

appraiser,. After weighing the evidence, including the expert opinion 

of Meeerr. Klainman and Mepers, we have found tha t  oa the valuation date  

the Sioux t r a c t  contained 8,496,000 acres of f a d a n d ,  of whlch 

5,709,000 acres were located eaet of the  Missouri, and 2,787,000 acre8 

were located west of the Misoouri, 

The nearest .ales of farmland t o  the agricul tural  land In tha Sioux 
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t r a c t  around the  valuation date  occurred i n  Bon Houm, Clay, Union, and 

Yanktan counties, South Dakota. The record contains evidence of 403 

of these s a l e s  during the  years 1863 through 1869. These ealee involved 

a t o t a l  of 29,730 acres, and were sold  f o r  an aggregate consideration of 

approximately $175,000. The average s a l e  pr ice  was about $5.90 per  acre. 

The record a lso  contains d a t a  on s t a t e  school land sa les .  Between 

1862 and 1869, Minnesota so ld  more than 380,000 acres of school' lands at 

an average p r ice  of $6.15 per acre. Nebraska had sold  more than 100,000 

acres by the  beginning of 1877 a t  an average pr ice  i n  excess of nine 

do l l a r s  per acre. Kansas school land s a l e s  between 1865 and 1875 t o t a l l e d  

more than 110,000 acres  a t  an average p r ice  of $4.32 per acre. 

Sales da ta  of r a i l road  grant lands are a lso  included i n  t h e  record. 

This evidence indicates  t h a t  d l l i o n e  of acree of r a i l road  lands were 

s e l l i n g  f o r  average p r ices  generally i n  excess of four do l l a r s  pe r  acre. 

The method used by p l a i n t i f f s '  appraisers  t o  value the  agr icu l tu ra l  

land is summarized i n  f inding of f a c t  48. Messre. Kleinman and Meyers 

based t h e i r  estimate of t h e  amount of ag r icu l tu ra l  land i n  t h e  eubject  

tract on t h e i r  examination of descript ions of t h e  eub j e c t  t r a c t  and it6 

climate, contemporary accounts of t h e  euitabiLity of t h e  land f o r  crop 

ra is ing,  and on federa l  census data. W e  f ind t h a t  t h e i r  conclueion is 

supported by the  evidence and we adopt it. 

I n  valuing the  agr icu l tu ra l  lands, Messre. Kleinmb and kyem 

placed great  weight an t h e i r  analyeis of the  aalee of eoutheaetern Dakota 

farmland. They excluded from caneideration 38 sa lee  f o r  p r i ces  over 

$20 pe r  acre as probably involving improved lands, and four sales f o r  
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pr ices  l e a s  than $1.00 per acre as probably not being arms-length trans- 

a c t  ions. 

p r i ce  of 

Kle inman 

ra i l road 

For the remaining r a l e s  the appraisere calculated an average 

$5 .41  per ac re  and a weighted average of $5.44 per acre. Messra. 

and Meyera a l s o  analyzed s a l e s  of state school lande, salee of 

prant landu, and p r iva te  land s a l e s  i n  Iowa, 

B a s 4  on t h e i r  analysir, of the s a l e s  data,  p l a i n t i f f a '  appraiser8 

hypotherizcrd t h a t  a purchaser of thb Sioux t r a c t  could a n t i c i p a t e  r e s e l l i n g  

the a g r i c u l t u r a l  lande a t  an average p r i c e  of $5.00 per ac re  over a period 

of years. They eetimated t h a t  the  1869 purchaser would be willing to  pay 

between $2.50 and $3.00 per ac re  f o r  the  farm land east of the Missouri, 

and about $1.80 f o r  the  farm land west of Missouri. They concluded t h a t  

ag r icu l tu ra l  land e a s t  of the  Missouri had a f a i r  market value of $15,000,000 

o r  $2.63 per acre ,  and t h a t  a g r i c u l t u r a l  land west of the Miruouri had a 

value of $5,000,000, or $1.79 per acre.  Their t o t a l  appra isa l  for the  

agr icu l tu ra l  land i n  the Sioux tract was $20,000,000. 

We f i n d  some fault6 i n  the  appra isa l  by Mesers. Kleiaman and Meyers. 

For example, they did not make adequate allowance for  the l ikel ihood that 
J! 

many of t h e i r  s a l e e  involved improved lands. In Docket 74-B, which involved 

the same p l a i n t i f f s  and i n  which M r .  Meyers was the  appraiser ,  land s a l e s  

from Clay, Union, and Yankton counties i n  the years 1875, 1876, and 1877 

were used as comparable sales. In h i s  appra iea l  ia t ha t  docket, Mr. 

Meyers a ta ted  t h a t  he conaidered all s a l e s  for  price8 in excses of $12,00 

per acre  a s  probably involving improved land. I n  this docket Mersra. 

Kleinman and Megera only exclude as probably improved thoee sales for  
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pr ices  higher than $20.00 p e r  acre. W e  think it highly unlikely that 

the p r i c m  paid f o r  lands with il~provements i n  the same southeast Dakota 

area  would have been higher i n  the years 1863 through 1869 than they 

were i n  the year8 1875 through 1877. In  Docket 74-B the  C o d e s i o n  

considered a l l  sa lea  f o r  p r i ces  i n  excess of $10.00 per  acre a~ probably 

involving inpqoved land. We s h a l l  do the same thing i n  t h i s  docket. 

A la rge  number of the  s a l e s  used by the  p l a i n t i f B 1  appraisers 

involved small t r a c t s  of land. Nearly 175 of the southeast Dakota sales 

involved t r a c t s  of less than 40 acres. Of these, more than 140 ealee 

involved t r a c t s  of 20 acres  o r  l e s s .  The Commission is  of the o p i n h  that 

a t r a c t  of l e s s  than 40 acres could not have served a s  an economically 

sound farm i n  Dakota during the 1860's. Therefore sa les  of t r a c t s  of 

land of less than 40 acres are not comparable  ales f o r  t h e  purpose of 

evaluating a g r i c u l t u r a l  land i n  the Sioux t r a c t .  

D r .  Murray, defendant's appraiser,  arr ived a t  h i s  estimate of t h e  

n d e r  of acres of farmland within the  t r a c t  by analyzing the f i e l d  notes 

of the government surveyors of these t r ac t s .  D r .  Murray concluded tha t  

the t r a c t  contained 14,OQ0,000 acres of farmland. I n  its prapoeed findings 

and b r i e f ,  the defendant adopted the farm acre estimate of the  p l a i n t i f f s '  

appraisers  r a the r  than that  of D r .  Murray. 

Dr .  Murray's appra isa l  of the farmland i n  the Sioux t r a c t  was based 

on his in te rp re ta t ion  of publ ic  land ent r iee  and sales in two area in 

Nebraska. The data  used by Dr .  Murray were not s a l e  prices, but rather 

the  numbers of e n t r i e s  mahe under the  publ ic  land lwD From t h i s  data 

D r .  Mtrray ee t inated  the d e m d  f o r  farm land within the  eubject  t r a c t .  
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D r .  Murray hypothesized t h a t  the purchaser of the  Sioux t r a c t  would have 

been ab le  t o  r e s e l l  the  b e t t e r  qua l i ty  farmland a t  a p r i ce  near $1.25 per 

ac re  over a period of from 5 t o  15 years. H e  concluded t h a t  the  purchaser 

would be wi l l ing  t o  pay 65 cents  per ac re  f o r  t h i s  land in 1869. He 

f u r t h e r  hvpothesized that it would require  between 10 and 25 years t o  

r e s e l l  thc  lower qua l i ty  farmland. H e  concluded t h a t  a purchaser in 1869 

would be wi l l ing  t o  pay only 25 cents  an acre  f o r  t h i s  land. Applying 

an average 45 cents  per ac re  t o  h i s  est imate of 14 mfll ion ac res  of 
31 - 

farmland, D r .  Murray ar r ived a t  an appra isa l  of $6,300,000. 

We a r e  unable t o  accept D r .  Murray's appra isa l  of a g r i c u l t u r a l  land. 

D r .  Murray's assumption t h a t  the  b e t t e r  farmland within the  t r a c t  would 

s e l l  a t  a p r i ce  of only $1.25 per acre  is unsupgorted by any evidence. 

H i s  market da ta  did not ind ica te  any a a l e s  pr ices .  On the  o ther  hand 

there  is a great  deal  of evidence i n  the  record which indicates  t h a t  the 

farmland i n  the  t r a c t  would r e s e l l  a t  p r i ces  f a r  i n  excess of $1.25 per 

acre.  

The underlying assumption of D r .  Murray's appra isa l  seems to  be t h a t  

the  market f o r  land i n  the  midwest during the  1360's was so le ly  a buyer's 

market. H e  assumes t h a t  our hypothetical  wi l l ing  s e l l e r  would be forced 

t o  s e l l  a t  whatever p r i ce  was offered by our wi l l ing  purchaser, and t h a t  

our purchaser would i n  tu rn  be forced t o  r e s e l l  the  land at  p r i ces  not 

s ign i f i can t ly  higher than $1.25 per acre. These assumptions are contrary 

t o  the  concept of f a i r  market value and t o  the  evidence, and a r e  erroneous. 

3/ Although it  re jec ted  Dr. Murray's f igure  of 14  mi l l ion  acres of farm- - 
land, the  defendant did adopt both D r .  Murrayts 43 cents per acre and 
t o t a l  appra isa l  of $6,300,000. 
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In his own valua t ion  r epor t ,  D r .  Murray de f ines  f a i r  market value 

as "the worth of a property measured by the  p r i c e  a r r ived  a t  in f r e e  and 

open negot ia t ions  between a well-informed seller who is able ,  w i l l i ng ,  

and under no compulsion t o  dispose of h i s  property, and a vell-informed 

buyer who is ab le ,  w i l l i ng ,  and under no compulsion t o  buy the  property 

i n  question." His d e f i n i t i o n  is i n  accord with t h e  l e g a l  d e f i n i t i o n  which 

t h e  Comnlasion and the  cour t s  have applied i n  numerous cases.  Y e t ,  i n  hie 

appra i sa l ,  D r .  Murray ks concerned s o l e l y  with what a purchaser would be 

w i l l i n g  t o  pay f o r  the subjec t  t r a c t .  In  fact, a s  we have s t a t e d ,  he 

seems t o  assume t h a t  t h e  seller would accept whatever p r i c e  the  buyer 

of fered .  Cer ta in ly  t h i s  would not  be t r u e  of a seller who was under no 

compulsion t o  sell  h i s  land. 

S imi lar ly  D r .  Murray assumes,that a f t e r  purchasing t h e  Sioux tract 

the hypothe t ica l  s e l l e r  would r e s e l l  the land a t  o r  about the publ ic  land 

p r i c e  of $1.25 per acre.  The record, on the o the r  hand, shows t h a t  

a g r i c u l t u r a l  land would sell a t  considerably higher prices d e s p i t e  the  

a v a i l a b i l i t y  of publ ic  land? s e l l i n g  a t  $1.25 per acre. 

I n  our f inding  of f a c t  47 we have b r i e f l y  described the  a c t i v i t i e s  

of land speculato& i n  Iowa. Although the  land speculat ion period i n  

Iowa was earlier i n  t i m e  than would be the  r e s a l e  period in t h e  subjec t  

t r a c t ,  and t h e  Iowa lands  were o v e r a l l  b e t t e r  i n  q u a l i t y  than t h e  farm 

land i n  the Sioux t r a c t ,  t he  Commission is of the opinion t h a t  the method 

of operat ion of t h e  Iowa specula tors  can aerve as a model f o r  our 

hypothe t ica l  purchaser. Aa the experience of James Easley shows, for 

example, t h e  l a r g e  land speculator  w u l d  have s u f f i c i e n t  resources t o  
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purchase extensive t r a c t s  of land, met a resale pr ice  f o r  thoae lands, and 

hold them u n t i l  ouch time ar the r e s a l e  p r i ce  wau m e t .  H e  r~ould be i n  no 

hurry t o  e e l 1  and would re fu re  t o  re11 f o r  l a s e  than h i s  asking price.  He 

ourely would not re11 the  land a s  rapidly  as possible,  a t  o r  near the 

public l i n d  pr ice ,  a6 D r .  Murray suggests. 

F i r  1 there  is no support f o r  D r .  Murray's a s se r t ion  that resale 

of the  land could not begin u n t i l  1874. A hypothetical purchaeer of t h e  

Sioux t r a c t  would begin placing h i s  land on the  market insnediately. Since 

these lands would not be public lande there  would be no need t o  await 

public surveys. 

The Coramiaoion concludee t h a t  the  8,496,000 acres of a g r i c u l t u r a l  

land i n  the Sioux t r a c t  would have contributed $14,925,000 t o  t h e  f a i r  

market value of the  subject  t r a c t ,  Of t h i s  amount, $11,135,000 is a t t r ibu-  

t a b l e  t o  t h e  a g r i c u l t u r a l  lando e a s t  of t h e  Miasouri River, and $3,790,000 

t o  the a g r i c u l t u r a l  landa west of the Misaouri River. I n  reaching t h i s  

conclueion we r e l i e d  primari ly on the lands s a l e s  i n  southeaet Dakota. 

We excluded those sales with per acre pr ices  i n  excess of $10.00, and 

thoae s a l e s  involving t r a c t s  smaller than 40 acres.  I n  our ca lcu la t ions  

we applied a discount f o r  s i z e  of about 50% with respect  t o  the eastern 

lande, and discount8 for  size, leeeer  qualf ty,  and remoteneae t o t a l l i n g  

about 65% with teapect  t o  t h e  western lande. 

Graeing Land 

Pr io r  t o  the  valuation date ,  it wao known t h a t  the  oubject tract 

had a tramsndoue po ten t i a l  f o r  c a t t l e  ra is ing.  Its excel lent  and exten- 

r i v e  graeslande, i t r  proximity t o  c a t t l e  markate, the rapidly  decrsaring 

a v a i l a b i l i t y  of o ther  gra t ing land, and the poeeibil ity of obtaining 
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l e g a l  t i t l e  t o  the land, would have made the Sioux t r a c t  extremely des i r -  

ab le  t o  l a rge  s c a l e  c a t t l e  operators. When it became avai lable  f o r  grazing, 

sometime a f t e r  the  valuatton date,  the  Sioux t r a c t  rapidly f i l l e d  with 

c a t t l e .  

Grazing was a use t o  which land would be put i n  the  absence of a 

more e c o t ~ m i c a l l y  rewarding use, Excluding those acres  which had a highest 

and bes t  use far agr icu l tu re  we have calculated t h a t  39,646,000 acres 

of the subject  t r a c t  had a highest and best use a s  grazing land. Of 

t h i s  amount 8,564,000 acres  were located eas t  of the  Missouri and 

31,082,000 ac res  were located west of the Missouri. 

The appra isa l  of the  grazing land by Messrs. Kleinman and Meyers 

is summarized i n  f inding of f a c t  57. The p l a i n t i f f s '  appra isers  used a 

comparative s a l e s  method t o  reach the value of the  grazing lands i n  the  

Sioux t r a c t ,  This  method was keyed t o  t h e i r  ca lcula t ions  of the  c a t t l e  

carrying capacit%es of tEe tFaEt and of thecomparable sa les-areas .  ~ e l y i n g  

on So i l  Conservation Service recommended stocking r a t e s  f o r  range s i t e s  

within the  subject  t r a c t ,  and applying a 30% diacouqt f o r  the hazards of 

the range, the  appraisers  concluded tha t  the subject  t r a c t  could eupport 

1,116,849 head of c a t t l e  on a sustained yield baeis ,  We are of the 

opinion t h a t  Meesrs. Kleinman and Meyers were too opt imis t ic  i n  t h e i r  

calculat ions.  The unequal water d i s t r ibu t ion  i n  the  t r a c t ,  and the f a c t  

t h a t  some areas  of the  t r a c t  were considered less su i t ab le  for  grazing, 

has led  the  Commission t o  discount by an addi t ional  10% i n  ca lcula t ing 

carrying capacity. 
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In  t h e i r  analysie,  Meesrs. Kleb.man and Meyers r e l i e d  upon sales by 

the  At lant ic  and Pac i f i c ,  Union Pac i f i c ,  and Central  Pac i f i c  r a i l roads ,  

and the Matador, Eapuela, Fraacuynand Maxwell ranches. They coopared 

these aa lee  with the  grazing lands of the  Sioux t r a c t  on the  bauir  of 

t h e i r  reg pective carrying capacities. Baeed on the  sale8 price8 and the 

carryin,; ~ z p a c i t l e e  of the  comparable males they calculated that the  t r a c t s  

sold a t  p r i ces  per animal unit ranging from $36.36 to  $55.67. Apply* 

these f igureo t? t h e i r  est imate of the  carrying capacity of the  Sioux 

t r a c t  they came up with a value range f o r  the  t r a c t  of $40,608,629 t o  

$62,174,976. They than applied varying discounto to  the comparable sales 

s t a t i s t i c s  t o  account f o r  such fac to r8  a s  remoteness in  locat ion,  remoteness 

in t h ,  and the di f ferences  i n  c a t t l e  p r i ces  and tenure of sa le .  The dtaccnmted 

f iguree r e s u l t e d  i n  a value range of $36,543,299 t o  $55,954,134 f o r  the  

grazing land of the  Sioux t r a c t .  Mesars. Kleinman and Meyers concluded 

t h a t  i n  t h e i r  opinion the  grazing land of the  subject t r a c t  had A value 

of $42,000,000, of which approximately $13 1/3 mi l l ion  m a  f o r  land east 

of the Mieeouri and $28 2/3 mi l l ion  f o r  land west of the Missouri. 

The appraisa l  by Messra. Kleinman and Meyere s u f f e r s  from some fau l t e .  

Aa we have already s ta ted ,  t h e i r  est imate of t h e  c a t t l e  carrying capacity 

of the subject  t r a c t  i a  too optimistic. Furthermore, t h e i r  estimates of 

t h e  c a t t l e  carrying capac i t i e s  of the comparable sales areas a r e  incon- 

s i s t e n t  with previoua f indings of the  Commission. In Docket 74-B, Lmrolviag 

the erne plaintiffs, some of the same comparable s a l e s  were used by the  

p l a i n t i f f  s t  appraiser .  IO ar r iv ing  at  el t imatea of carrying capac i t i e s  
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f o r  t h e s e 4 t r a c t e  i n  Docket 74-B, p l a i n t i f f s '  appraiser  applied a discount 

of 25% t o  t h e  S o i l  Conservation Service f igures.  The Commiarion accepted 

t h i s  method and its findings were based on such a discount. See 33 Ind. 
41 

C1. Corn. a t  293. I n  t h i s  docket p l a i n t i f f s '  appraisers  have applied 

a 30% diecount t o  S o i l  Conservation Service f igures  and have come up with 

d i f ferent  r e s u l t s .  Obviously, the  same land cannot have two d i f f e r e n t  

carrying capaci t ies  on the  same date. P l a i n t i f f s '  appraisers  should have 

applied the same 25% discount t h a t  was applied i n  Docket 74-B. 

The Comission i s  a l s o  of the  opinion tha t  the  f i n a l  discounts 

a.;glied by Nessrs. ICleirullcsn and Meyers t o  a ~ a u i r t  f ~ z  ~ ~ ~ ~ Y L Q L A C ~ U  b&weeu 

the  comparable s a l e s  and the  hypothetical s a l e  of the  Sioux t r a c t  were 

too low. For example, Measre. Kleiamaa and Meyere did not provide a 

discount f o r  the  presence of buffalo on the Sioux t r a c t .  Millions of 

buffalo ranged the  subject  t r a c t  i n  1869 and would have impeded the  

immediate development of l a rge  c a t t l e  ranchee. This was not t r u e  of the  

comparable t r a c t s ,  a l l  of which were sold a f t e r  the buffalo herde had 

been l a rge ly  destroyed. Further, p l a i n t i f f s  ' appraiser d id  not diacount 

4/ The Comniseion now discovers tha t  i t 8  f inding as t o  the carrying.  - 
capacity of the  Union Pac i f i c  s a l e s  was erroneous i n  Docket 74-B. The 
e r r o r  resul ted  from an ari thmetical  e r r o r  by p l a i n t i f f s  ' appraiser  which 
was overlooked by both the  p l a i n t i f f e  and the  Cornmiasion. A review of 
the  record indicates  that correct ing the er ror  would not have produced 
a e u b s t ~ t i a l  change i n  our value w n c l u ~ i o n ~  i n  Docket 74-8. I n  t h l 8  
docket we have used the  proper figuree. 
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f o r  the  checkerboazd pa t t e rn  of the  ra i l road  comparable saler, although 

i n  previoue deci r ions  the  Coaamiasion has repeatedly ruled t h a t  such a 

discount is warranted. See, e.fi., S-ioux Nation v. United S ta tes ,  Docket 

74-8, 33 Ind. C1. Cam. 151, 181 (1974); Hualapai Tribe v. United S t a t e r ,  
s l  - 

Docket 9?, 1 7  Ind. C1.  Comm. 456, 526-28 (1966). 

D r .  ~ u r r a y ' e  a p p r a i u l  of the  grazing land of the  t r a c t  18 8uunnarized 

i n  f inding of f a c t  58. On the  bas i s  of h ia  evaluation of the field note. 

of government surveyors, D r .  Murray eetimated t h a t  the Sioux t r a c t  

contained 32,000,000 ac res  of grazing landa. 

D r .  Murray baecd hi. appra isa l  of grazing land on h i s  ana lys l r  of 

e igh t  f ac to re  which he f e l t  would a f f e c t  the  market value of these  landr.  

Theee fac to r s  included the open or f r e e  range policy,  the  carrying 

capacity of the  t r a c t ,  control  of water, weather, and marketing of c a t t l e .  

D r .  Murray concluded t h a t  the  value of the  grazing land would l i e  between 

10 and 25 cente par acre ,  with an average of 17 1 / 2  cents  per acre. 

Applying t h i s  f igure  t o  h i 8  estimate of 32,000,000 ac res  of grating 

D r .  Murray valued the  Sioux t r a c t  grazing land a t  $5,600,000. 
l? 

land, 

51 Plaintiff. '  appraiaero ac tua l ly  concluded that the  f a c t  that some of 
..L 

the comparable were in checkerboard pat tern8 ra the r  than a o l i d  
blockr would have enhanced the f a i r  market value of t h e  Sioux tract. .  

6/ D r .  Hurray estimated t h a t .  2,142,000 acre8 of the  Sioux tract ware - 
nonproductive lands. He gave theae lands a nominal value of 6 cents  per 
acre  f o r  a t o t a l  of about $135,500. 



We must r e j e c t  Dr .  Hurray'cr appraisal.  Dr .  Murray does not explain 

haw he reaches h i s  conclusions. W e  are unable t o  t e l l  from Dr.  Murray's 

report the  method he ueed i n  transforming the  general fac tors  he says 

would have affected value i n t o  an actual  value figure. D r .  Murray makes 

no uae of market da ta  i n  h i s  appraisal.  I n  f a c t ,  u n t i l  he reaches h i s  

17 1/2 cent conclusion he does not  show any indication of t h e  money value 

of grazing land. We must conclude tha t  Dr .  Murray'e valuation is nothing 

more than h i s  usuppor ted opinion. It 18 not supported by any evidence. 

In  valuing the grazing land of the  aubject t r a c t ,  the  Commlaelon hae 

used the  comparative sa lea  approach of p l a i n t i f f s '  appraisers. We have 

found t ha t  the  carrying capacity of the  Sioux t r a c t  on the  valuation date 

was 957,300 head, of which 303,600 head would have been east of t he  

Missouri and 653,700 head west of t he  Missouri. We applled t o  these 

carrying capacit ies the  prices per animal un i t  of t he  comparable sa les  

t r a c t a  a f t e r  applying adequate discounts. 

The C o d s s i o n  conc l~des  tha t  the 39,646,000 acres of grazing land 

would have contributed $30,760,000 t o  t h e  fair market value of the subject 

t r ac t .  O f  thie amount, $9,760,000 is a t t r ibu tab le  t o  grazing land east 

of the  Misaouri River, and $21,000,000 t o  grazing land w ~ t  of the  . 

Missouri River. 

In sum we conclude tha t  the fair market value of t he  Sioux t r a c t  
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on February 24, 1869, was $45,685,000.00. Thie value may be broken do= 

ss folrowe 

E a t  of the Mirrouri 

Agricultural $11,135,000 

Grazing 9,760,000 

West of the Miseouri 

Tot al $20,895,000 $24,790,000 

Thie c a m  ehall  proceed to  a determination of consideration and 

all other remaining iaeues. 

ce, Commissioner 

We Concur: 


