
BEFORE THE INDIAN CLAIMS COMMISSION 

PAPAGO TRIBE OF ARIZONA, > 
P l a i n t i f f ,  

1 
) 
1 

v. 1 
1 

THE UNITED STATES OF AMERICA, ) 
1 

Defendant. 1 

Docket No,. 102 

Docket No.  345 

FINDINGS OF FACT ON COMPROMISE 
SETTLEMENT 

Preliminary Statement 

This matter is now before the  Commission for  approval of a 

compromise set t lement of Docket 345 and Docket 102 and f o r  ent ry  of a 

f i n a l  judgment i n  the net  amount of $26,000,000 i n  favor of p l a i n t i f f  

t r i b e ,  The two claims which form the subject  of t h i s  compromise 

settlement are p l a i n t i f f ' s  land and trespaaa claim asser ted  i n  Docket 

345 and a claim for a general accounting asaerted i n  Docket 102, For 

purpose of t h i s  proposed set t lement,  these dockets have been consolidated 

by order of the  Commission issued t h i s  date. 

P l a i n t i f f ' s  aboriginal  t i t l e  claim i n  Docket 345 arose  under section 

2 of t h e  Indian Claims Commission Act (60 S ta t .  1049, 1050). The p e t i t i o n  

i n  that  docket was f i l e d  on August 11, 1951. In addit ion t o  the land 

t i t l e  claim, the  p e t i t i o n  of the Papago Tribe also included c l a i m  f o r  

t h e  loss of c e r t a k  subsurface r i g h t s  within the tribe'e land. and for 

trespasses upon its lands pr ior  t o  the date its m e r e h i p  interest6 were 

extinguished. The defendant f i l e d  i ts  answer on May 13, 1959. 
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Hearings i n  Docket 345 were held  on the  t i t l e  quest ion ( l i a b i l i t y  

phise)  on February 24 and 26-28, 1964. On September 10, 1968, t h e  

Commission i ssued  an  in t e r locu to ry  order  determining, among o t h e r  th ings ,  

t h a t  t h e  Papago Tribe held abor ig ina l  t i t l e  t o  t h e  t r a c t  of land described 

i n  f inding  25, i9 Ind. C1 .  Comm. 394, 423. By i ts  order  of October 1, 

1969, t he  commission determined t h a t  p l a i n t i f f ' s  Indian t i t l e  t o  t h e  

su r face  area of the  sub jec t  t r a c t  was, with one minor exception (the 

Baca Float grant), extinguished on January 14, 1916. Mineral lands 

outs ide  the  Papago (Sells) Reservation were t o  be valued as of January 14 ,  

1916, o r  t h e  da te s  of pa tent ,  whichever was e a r l i e r .  Mineral lands wi th in  

the  Reservation were t o  be valued as of May 27 ,  1955, o r  the date of 

pa ten t ,  whichever m a  e a r l i e r .  See 21 Ind. C1. Corn. 403 (1969). The n e t  
1/ - 

award area t o t a l l e d  6,338,113 acres .  

The t r i a l  on va lua t ion  i n  Docket 345 was held  February 8-10, 1971. 

Pursuant t o  Rule 26 of t h e  Commission's General Rules of Procedure, 25 

CFR §503.26(b), a preliminary repor t  of the Commiseioner was entered on 

February 22, 1971, concluding t h a t  the  f a i r  market value of t h e  sub jec t  

t r a c t  and c e r t a i a  prevaluat ion t respass  damages d i d  not exceed $27,189,000. 

Thereafter both parties submitted extensive findings of f a c t  and briefs 

on t h e  va lua t ion  i s sue .  

P l a i n t i f f ' s  proposed f indings  he re in  e t a t e  t h a t  the  net  acreage ie 
339,113 acres .  The gross  acreage of t he  Papago abor ig ina l  area del inea ted  

f inding  25, 19 Ind. C1. Come 394 (1968), is  i n  excess of 9 mi l l i on  
ac res ,  l e s s  t h e  Papago Indian Reservation, t he  San Xavier d e l  Bac Reservation, 
and confirmed Spanish and Mexican land grants .  Additional findlnge entered 
i n  1969, 21 Ind. C1. Corn. 403, i d e n t i f i e d  f i v e  auch grants .  Xn a l l ,  the 
excluded acreage t o t a l e d  2,893,186 acres which was deducted from the gross 
acreage i n  the abor ig ina l  t rac t .  The difference of 1000 acree between the 
p a r t i e s  net acreage conclusions r e su l t ed  from a mathematical error. The 
c o r r e c t  acreage is 6,338,113 acres .  
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In the case of Docket 102, the defendant f i l e d  a G.S.A. report  on 

August 21, 1970, i n  response t o  p l a i n t i f f ' s  demand fo r  a general accounting. 

Exceptions t o  the  G.S.A. report  were f i l e d  by p l a i n t i f f  on December 9, 

1970, and the defendant responded on April 5 ,  1971. Following addi t ional  

f i l i ngs ,  the Commission issued an order on November 16, 1971, d i rec t ing  

the defendant t o  supplement its accounting report .  26 Ind. C1. Coam. 365. 

On June 21, 1974, the defendant f i l e d  supplemental data and on November 1, 

1974, moved for summary judgment. The Conmission denied the  government's 

motion. 35 Ind. C1.  Corn. 316 (1975). 

Negotiations fo r  the  set t lement of the  claims asserted i n  Docketa 

345 and 102 were commenced with the  consent and agreement of both par t i e s .  

Thereafter, the trial set for March 15, 1976, i n  Docket 102, was cancelled 

by Conmission order of March 10, 1976, and fu r the r  consideration of the 

value issue  i n  Docket 345 was suspended pending the outcome of the settlement 

proposals. As a r e s u l t  of the eettlement negotiat ions,  a coupraniae was 

reached whereby the pa r t i e s  agreed t o  a f i n a l  s e t t l e m n t  of both claims fo r  

$26,000,000. The spec i f i c  d e t a i l s  of the  eettlement are ee t  out i n  t he  

following findings of f a c t .  

A hearing having been held before the Couud.ssion i n  Washington, D. C. , 
on June 30, 1976, on the  o f fe r  t o  compromise and s e t t l e  the  land and 

accounting claims asserted i n  Dockets 345 and 102, reepectively, the 

Commission makes the following findings of fac t :  

1. Offer of Compromise. By letter dated December 22, 1975, Royal D. 

Marks, at torney of record fo r  p l a in t i f f  t r ibe  submitted t o  the Attorney 
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General of the United States, Hon. Edward H. Levi, a formal o f f e r  t o  

compromise and se t t le  the  land and trespass claim i n  Docket 345 and the 

genera l  account ing claim i n  Docket 102. The f u l l  tex t  of the letter 

s ta tes  as fol lows : 

In  the l i g h t  of recent discuss ions  between our  asso- 
c iapa  counsel, Arthur Lazarus, Jr., and members of your staff, 
we a-e submi t t i ng  t h i s  formal o f f e r  t o  compromise and settle the  
two Papago cases pending be fo re  the Indian Claims Colmnission -- 
Papago Tribe of Arizona v .  United States,  Docket Nos. 102 
(accounting) and 345 (land and trespass) -- on the following 
terms and ccndi t ions :  

(1) For purposes of se t t l emen t ,  Docket Nos. 102 and 345 
w i l l  be consol idated.  The p a r t i e s  j o i n t l y  will file in the 
consol idated cases a s t i p u l a t i o n  of comprondse and settlement 
c a l l i n g  f o r  t h e  e n t r y  of a f i n a l  judgment i n  the amount of 
Twenty-Six Mil l ion  Dollars ($26,000,000) i n  favor of the Papago 
Tribe a g a i n s t  the United States, and f u r t h e r  p rov id ing  that no 
appeal  shall be taken o r  other review be s ~ u g h t  by e i t h e r  pa r ty .  

(2 )  The stipulation and ectry of final judgment s h a l l  
d i spose  for a l l  t i m e  of (a) any aria a l l  claims and demands, in-  
c luding the demand f o r  an accounting, which the Papngo Tribe has 
a s s e r t e d  o r  could have as se r t ed  aga ins t  t h e  defendant in Docket 
Nos. 102 and 345, and (b) any and all claims, demands, payments 
on t h e  claim, counterclaims and o f f s e t s  which the United Sta tes  
has  a s s e r t e d  o r  could 'lave asserted agalnsl: t h e  p e t i t i o n e r  i n  
Docket Nos. 102 arid 345, under the p r o v i s i o n s  of s e c t i o n  2 
of the Indian Claims Commission A c t ,  25 U . S  .C .  UOa, from the 
beginning of time t o  June 30, 1951, inc lus ive .  

(3) The a t i p u l a t i o n  and entry of f i n d  judgment shal l  not 
b e  construed as an admission by e i t h e r  pa r ty  as t o  any i s s u e  
involved in Docket Nos, 102 and 345 fo r  purposes o f  precedent 
i n  any o the r  case.  

(4) This offer, i f  acceptable t o  you, i s  s u b j e c t  t o  approval  
by t ke  Papago Tribe and t h e  Secretary of t he  I n t e r i o r  or h i s  
autk -zed r ep re sen t a t i ve .  Counsel f o r  t h e  p e t i t i o n e r  agrees 
t o  make all r e a s o n a b h  e f f o r t s  t o  ob t a in  such approvals i n  accordance 
with procedures ~ s t ~ a i l s h e d  by the Commission, 
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The o f f e r  s h a l l  remain open t o  February 16, 1976, a t  ghich 
t h e  t h e  o f f e r  automatical ly w i l l  s tand  withdrawn, unless  extended 
i n  wr i t i ng  by t h e  undersigned o r  h i s  a s soc ia t e  counsel. If 
accepted, we w i l l  be  pleased t o  cooperate wi th  t h e  appropr ia te  
representa t ive8  of your Department i n  preparing and submitting 
t h e  s t i p u l a t i o n ,  a j o i n t  motion f o r  e n t r y  of f i n a l  judgment and 
such o the r  documents as may be necessary t o  accomplish t h e  
se t t lement .  

Respectful ly submitted, 

MARKS AND MARKS 

By Royal D. Harks 
Royal D. Marks 
Attorney of Record f o r  t h e  Papago Tribe 
of Arizona i n  Docket Nos. 102 and 345 

2. Defendant's Conditional Acceptance. By letter dated February 19, 

1975, t h e  defendant,  by Ass is tan t  Attorney General Pe te r  R e  Taft, accepted 

the  o f f e r  t o  compromise and s e t t l e  sub jec t  t o  t h e  following condit ions 

s t a t e d  i n  the  letter ( P l a i n t i f f ' s  Ex. No. 2 ) :  

1. That the  proposed se t t lement  be approved by t h e  r e so lu t ion  
of t h e  governing body of the  Tribe and pasaed by v o t e  of t h e  
membership of  t he  Papago Tribe. 

2 .  That approval of t h e  se t t lement ,  a s  w e l l  as approval of t h e  
r e so lu t ions ,  be secured from t h e  Secretary of t h e  I n t e r i o r ,  or 
h i s  authorized representa t ive .  

3. That a copy of  t h e  r e so lu t ions  and t h e  approval of the 
se t t lement  by t h e  Department of t h e  I n t e r i o r  be furnished t o  
t h i s  Department. 

4. That t h e  judgment entered i n t o  pursuant t o  t h i s  settlemat 
s h a l l  f i n a l l y  dispose of a l l  claims o r  demands which t h e  p l a i n t i f f  
has a s se r t ed  o r  could have a s se r t ed  i n  Docket Nos. 102 and 345 
before  t h e  Indian Claims C o d s s i o n .  

5 .  That t he  United S t a t e s  w i l l  waive any and all claims for 
o f f s e t s  which i t  could have asser ted  aga ins t  t h e  p l a i n t i f f  up 
t o  June 30, 1951. 

6 That the  se t t lement  is conditioned on t h e  entry of f inal  
judgment f o r  both dockets i n  the  t o t a l  amount of $26,000,000. 
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7. That the Commission shall approve this settlement and 
the s t ipu la t ion  before final. judgment is  entered. 

3 .  Notice and Information to  Papago Tribe.. The record herein 

establishes that the Papago Triba l  Council was kept informed of the 

foregoing preliminary negotiations concerning the proposed compromise 

settlement. In March 1976 plaintiff's attorney of record formally presented 

the matter rc the Tr iba l  Council and by resolution No. 10-76 the Council 

authorized the submiesio:~ oi the proposed settlement to  the tribal 

membership. (= Tr. 5 ,  6 ,  June 30, 1976.) 

Pursuant to  said resolution No. 10-76, counsel for the tribe prepared 

the following notice of general meetings of the Papago membership to  

discuss and vote on the proposed settlement; 

NOTICE OF MEETDIGS ON FINAL SETTLEMENT 
OF THE PAPAGO TRIBE OF INDUNS 

BEFORE THE INDIAN CLAIMS CO!IIMISSXON 

YOU ARE EEREBY NOTIFIEG that there will be meetings 
of the membership of the  Papago Tribe of Indians at the 
following locations and at the 

May 19, 1976, 10;00 A.M., 
May 20, 1926, 10:OO A.X., - 
May 21, 1976, 10:OO A.M., 

time8 sec forth below: 

Santa Rose School 
Ya~ago Community Bui Ming 
S e l l s ,  Arizona 
San Xavier I h ~ n u n i t y  
Building 

Tine meetings will be for the purpose of concidering approval 
of a proposed f i n a l  settlement for the  s m  of $26,000,000.00 
of the claims f i l e d  on behalf of the Papago Tribe against the 
United States still pending before the Indian Claims C o d s e i o n ,  
The claims included within the proposed set.tlement are Docket 
No. 345 (Land) and Docket No* 102 (Account-J.ng). 

A complete explanation of the proposerl final settlement 
will be given by the Claims attorney8 a t  t b e  meetings, followed 
by a question and answer session i n  which members of the Papago 
Tribe will be encouraged t o  participate. A t  the end ofeach 
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meeting, a vo te  w i l l  be taken on t h e  quest ion of whether to 
accept an award of $26,000,000.00. To be e f f e c t i v e ,  the 
proposed se t t lement  a l s o  must be approved by t h e  Papago 
Tr iba l  Council. .......................... 
THE ABOVE MEETINGS AND SUBSTANTIAL ATTENDANCE BY TRIBAL 
MPiBERS ARE ]REQUIRED BY RULES OF THE INDIAN CLAIMS COMISSION. 
THE QPROVAL OF THE COMMISSION IS ESSENTIAL BEFORE THE 
SETTLEMENT CAN BE EFPECTIVE. ALL ADULT MEHBERS OF THE PAPAGO 
T R T F ' ,  THEREFORE, ARE STRONGLY URGED TO ATTEND AND VOTE AT 
THE '"v?TING. 

/s/ Royal D. Marks 
Royal D. Marks, Attorney of Record 
Docket Nos. 345 and 102 
114 West Adams, S u i t e  310 
Phoenix, Arizona 85003 

Evidence submitted by counsel which includes a r e p o r t  t o  t h e  

Commissioner, Bureau of Indian Af fa i r s  fram the  B.I.A. Superintendent of 

the Papago Agency, S e l l s ,  Arizona ( P l a i n t i f f  's Exhibi t  PSE-41, i n d i c a t e s  

t h a t  no t i ces  of the  scheduled t r i b a l  meetings were mailed t o  a l l  r e g i s t e r e d  

voters of the Papago Tribe and were posted i n  publ ic  bui ldings.  Publ ica t ion  

of the not ices  were a l s o  made i n  weekly and d a i l y  newspapers of t h e  area and 

broadcast over l o c a l  r ad io  and t e l ev i s ion .  (See P l a i n t i f f ' s  Exhibits  6 and 

4. Meetings of t h e  Papago Tribe. The o f f i c i a l  public meetings of t h e  

Papago Tribe membership were held a s  scheduled on May 19, 20, 21, 1976. 

Transportat ion was furnished t o  a l l  v i l l a g e s .  ( P l a i n t i f f ' e  Exhibit PSE-8). 

The Santa Rose School meeting was chaired by Vice-Chairman, Max Morris with  

Royal D. Marks and Arthur Lazarus, Jr . ,  p l a i n t i f f ' s  counsel, and Superintendent 

Edward Rnmona, B.I .A. ,  r ep resen ta t ive  i n  attendance. Approximately 1200 

t r i b a l  members were present .  The meeting a t  S e l l s  was chaired by T r i b a l  
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Chairman Ceci l  Williams. Approximately 1,000 t r i b a l  members were present .  

The t h i r d  meeting a t  San Xavier had approximately 250 members i n  attendance. 

A t  each meeting a copy of the  s t i p u l a t i o n  for f i n a l  judgment aod a 

d r a f t  r e so lu t ion  was given t o  each person i n  attendance. After  brief opening 

remarks by the  presiding o f f i c e r s ,  Royal D. Marks presented a statement 

ou t l in ing  t h e  h i s t o r y  of t h e  l i t i g a t i o n  i n  these dockets and the  events 

l eading  up ~ i ,  t h  proposed se t t lement .  Arthur Lszarus, Jr., explained 

t h e  various considerat ion which l ed  the a t torneys  t o  recommend the $26 

mi l l i on  se t t lement  f igure .  (See Plaintiff's Exhibits PSE-9 and 10). After 

open d iscuss ions  and a quest ion and answer period,  the following reso lu t ion  

was voted upon and adopted by vote of 1,658 i n  favor and 87 aga ins t .  

The same reso lu t ion  was approved on June 4.  1976, by t h e  Papago Tribal  

Council by a vote of 770.5 f o r  and 63.5 against and by the  Papago Business 

Council by a vote of 20 t o  1. 

RESOLUTION NO. 28-76 

WHEREAS, the  Papago Tribe of the Papago Renervation, Arizona, has 
been prosecuting a case before  t h e  Indian Claims Commission t o  
ob ta in  compensation for land in the present S t a t e  of Arizona 
o r i g i n a l l y  awned and occupied i n  Indian facihion by t h e  Papago 
Tribe and taken by the  United S ta t e s  on January 14 ,  1916, with- 
out payment the re fo r ,  which case is identified as Docket No. 345; 
and 

WHEREAS, t he  Commission, on September 10, 1968, entered an interlocutory 
order i n  Docket 345 declar ing t h a t  the Papago Trlbe  exclusively 
occupied in Indian fashion a tract of land described aa: 

Commencing a t  a point on the In t e rna t iona l  Boundary i n  
the  Tinajas A h a s  Mountains which d i v i d e s  the eas t e rn  
and western drainage of those mountains (T13S, u7W, Gila 
and S a l t  River Meridian); thence northwest on a l i n e  down 
the crest of the  Tinajas  and Gi la  Mountains t o  t h e  3141 
f o o t  peak on the  border of the Yuma land as found i n  
Docket No. 319; thence e a s t  t o  t h e  Mohawk Mountain8 peak 
of 2900 f e e t  i n  TIOS, R13, G L l a  and Salt River Meridian; 
thecce northwest along t h e  c r e s t  of the Mahawk Mountains 
t o  Mohawk ?ASS; thence east t o  the preaent town of Gila 
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Bend; thence e a s t  southeast  on a l i n e  through Lost Horse 
Tank t o  t h e  peak of Table Top Mountains i n  T8S RZE; thence 
e a s t  t o  t h e  northwest c o m e r  of t h e  Papago Indian Reservation 
i n  R3E; thence east along the  northern border of t h a t  
reserva t ion  t o  its nor theas t  corner  i n  T7S; thence on a 
l i n e  e a s t  sou theas t e r ly  t o  Picacho Peak and t o  Red Rock, 
Arizona; thence e a s t  t o  t h e  peak of Oracle; thence i n  a 
souther ly  d i r e c t i o n  on a l i n e  following t h e  r i d g e  d iv id ing  
the  waters which flaw i n t o  t h e  San Pedro River from t h e  
waters which flow i n t o  the  Santa Cruz River t o  t h e  
In t e rna t iona l  Boundary Line; thence west and northwest 
along the  In t e rna t iona l  Boundary Line t o  t h e  poin t  of  
3eginning, 

from which were excluded: 

a. The San Xavier d e l  Bac Reservation. 

b. The Papago Indian Reservation as enlarged by t h e  poet-1917 
add i t ions  enumerated i n  Finding No. 24. 

c. Con£ inned Spanish and Mexican land grants  ; and 

WHEREAS, t he  Papago Tribe has been prosecut ing a case  before  t h e  
Commission seeking an accounting of funds wrongfully used by t h e  
United S ta t e s ,  which case  is i d e n t i f i e d  as Docket NO. 102, i n  
which case considerable b r i e f i n g  has been clone by both s i d e s  but  
no t r i a l  has been he ld ;  and 

WHEREAS, i n  order  t o  expedi te  se t t lement  t h e  a t to rneys  f o r  t h e  
t r i b e  felt i t  f o r  the  bes t  i n t e r e s t s  of the t r i b e  t o  begin 
negot ia t ions  toward a poss ib le  se t t lement  o f  t he  claims f i l e d  
and d id  obta in  from t h e  Attorney General of t h e  United S t a t e s  
approval of a se t t lement  of $26,000,000.00 which se t t lement  
is conditioned upon formal approval of the  Papago Council and 
vo te  of the  meabers of t h e  Papago Tribe; and 

WHEREAS, ROYAL D. MARKS, one of the  a t to rneys  represent ing  t h e  
Papago Tribe, requested t h e  au thor i ty  of t h e  Papago Council t o  
proceed wi th  the  proposed se t t lement  by having i t  submitted t o  
members of the  Papago Tribe,  and t h e  Papago Council, by Resolution 
No. 10-76, authorized the  submission of the proposed $26,000,000.00 
se t t lement  of the  Papagos' claims pending before  the  Indian Claims 
Conmission t o  t h e  members of t he  t r i b e ;  and 

WHEREAS, a t  meetings of t h e  Papago Tribe c a l l e d  f o r  t h e  purpose of 
considering t h e  terms of t he  foregoing se t t lement  and at which 
meetings the  proposed f i n a l  se t t lement  was f u l l y  discussed by t h e  
a t to rneys  f o r  the  Papago Tribe and members of t h e  Papago Tribe 
were given f u l l  opportuni ty t o  en te r  i n t o  s a i d  d iscuss ions  and 
ask quest ions concerning a l l  phases of t he  claims; and 
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WtlEREAS, a rep resen ta t ive  of t h e  Department of Xnterior was 
present  during s a i d  meetings and observed the  proceedings; and 

WHEREAS, t h e  members of t h e  Papago Tribe a r e  f u l l y  informed 
regarding the  proposed se t t lement  and with t h e  proposed 
S t ipu la t ion  For Entry of F ina l  Judgment, t h e  same having been 
d i s t r i b u t e d  t o  t h e  members, read i n  the  aforementioned meetings, 
and explained by t h e  a t torneys  f o r  t h e  Papa80 Tribe, 

NOWr THEREFORE, BE I T  RESOLVED t h a t  t h e  proposed f i n a l  se t t lement  
of all claims and o f f s e t s  i n  Dockets Nos. 345 and 102 i n  t h e  amount 
of $26,003,000.00 be, and the  same a r e ,  hereby approved; i t  being 
understood t h a t  by t h i s  approval t he  a t torneys  f o r  the  Papago Tribe 
are authorized t o  execute s a i d  proposed S t ipu la t ion  For Entry o f  
F ina l  Judgment; and 

BE IT FURTHER RESOLVED t h a t  t h e  Chairman o r  o t h e r  authorized 
r ep resen ta t ive  of t he  Papago Tr ibe  is hereby authorized t o  execute 
the proposed S t igu la t ion  and t o  appear and testify at  a hear ing  
before  the  Indian Claims Commission with respec t  t o  t h e  proposed 
se t t lement  and the ac t ion  taken by the Papago Tribe with respec t  
there to ;  and 

BE I T  FURTHER RESOLVED t h a t  the Secretary of the I n t e r i o r  o r  h i s  
duly authorized r ep resen ta t ive  and the  Indian Claims Commission 
are hereby requested t o  approve the  proposed se t t lement  and 
S t ipu la t ion  For Entry of Final Judgment as described above. 

5 .  Approval of t h e  Secretary of t h e  I n t e r i o r .  On June 7,  1976, 

counsel f o r  t he  Papago Tribe addressed a letter t:o t h e  Honorable Morris 

Thompson, Conrmiesioner of Indian Affa i rs ,  request ing Secretarial approval 

of the proposed se t t lement .  Under d a t e  of June 23, 1976, Commissioner 

Thompson d id  g ran t  approval t o  the  set t lement .  The Commisaioner'e letter 

reads as follows : 

Dear M r .  Marks: 

By le t ter  dated June 7, Attorney Arthur Lazarus, Jr., confirmed 
h i s  telephone conversation with the appropriate  members of the  
Bureau s t a f f  advising t h a t  counsel for t he  Papago Tribe and t h e  
United S ta t e s  have agreed upon a settlement of t h e  Papago 
t r i b a l  claims pending before  the Indian Claims Cornmission i n  
Dockets 102 and 345 f o r  t he  sum of $26,000,000, and t h a t  they 
are request ing approval of the compromise settlement by the 
Secre tary  of the I n t e r i o r .  
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In Docket 102 the  Papago Tribe seeks damages f o r  mismanagement 
of t r i b a l  funds by the  Federal Government, and i n  Docket 345 
t h e  t r i b e  eeeks f a i r  payment f o r  lands i n  Arizona taken 
subsequent t o  the  1848 Treaty of Guadalupe Hidalgo, the d a t e  
of such taking having been f ixed as January 14, 1916. Dockets 
102 and 345 are consolidated f o r  purposes of settlement. The 
defendant has offered t o  pay the  Papago Tribe the a m  of 
$26,000,000 i n  set t lement of the claims i n  both dockets, such 
o f f e r  being contingent upon the t r i b e ' s  acceptance of the  
o f f e -  of settlement. The terms of the  proposed set t lement of 
claims i n  Dockets 102 and 345 a r e  set out i n  the  proposed 
Stl; - l a t ion  For Entry of Final  Judgment t h a t  has been executed 
by thn Papago Tribe and awaits execution by the  United Sta tes .  

Authority t o  prosecute the  Papago t r i b a l  c l a w  before t h e  
Indian Claims Comaission is governed by the  following contrac ts ,  
extension8 and amendments: 

Contract I-1-ind. 42425 dated July 14,  1950, was entered i n t o  
by the  Papago Tribe with Attorneys Barnett E. Marb and Royal D. 
Marks of the  l a w  f irm of Marks 6 Marks of Phoenix, Arizona. This 
contrac t ,  which was t o  run f o r  a period of ten  years beginning 
with i ts  date  of approval, was approved on November 29, 1950, 
by Commissioner D. S. Meyer. This contract  superseded an amended 
contract  dated July 31, 1959, which extended the  term of t h e  
contract  f o r  another t e n  years from and a f t e r  November 29, 1960. 
It was again amended t o  extend the  period f o r  another ten  years 
from and a f t e r  November 28, 1970 (Contract No. I-1-ind. 5276). 
Therefore, Contract I-1-ind. 42425, now designated as Contract 
No. I-1-ind. 5276, i s  current ly  i n  f u l l  force  and e f f e c t .  

On December 22 ,  1975, Attorney Royal D. Marks, sent a l e t t e r  
t o  the Honorable Edward H. Levi, Attorney General of the  United 
Sta tes ,  offering t o  compromise and t o  s e t t l e  the  Papago claims 
i n  Dockets 102 and 345 by entry of f i n a l  judgment i n  the amount 
of $26,000,000. This o f f e r  of set t lement was accepted on 
February 23, 1976, by Assistant  Attorney Ceneral Peter  R. Taft, 
subject  t o  c e r t a i n  conditions, namely, t h e t  the  proposed set t lement 
be approved by resolut ion of the governing body of the  t r i b e  and 
passed by vote of the  membership of the Pa,pago Tribe, t h a t  approval 
of the set t lement aa well  as approval of the resolut ions ,  be secured 
from the Secretary of the I n t e r i o r ,  or  h i s  authorized representa t ive ,  
and tha t  a copy of the resolut ions  and the  approval of the eettlement 
hy the  Department of the  I n t e r i o r  be furnished t o  the  Department 
of Jus t ice .  

Tr ibal  Approval of the Settlement 

The proposed set t lement was submitted t o  the Papago t r i b a l  members 
a t  reservation d i s t r i c t  meetings held on May 19, 1976, a t  Santa 
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Rosa; on May 20, 1976, a t  Sells; and on Yay 21, 1976, a t  San 
Xavier. Notices of t he  meetings were mailed t o  a l l  r e g i s t e r e d  
t r i b a l  v o t e r s  and posted i n  t r ad ing  pos ts  wi th in  t h e  a r e a  and 
i n  t r i b a l  community bu i ld ings .  The notices were also published - 
i n  the following newspapers: g o  Copper News,  Ajo, Arizona; 
Casa Grande Dispatch, Casa Grande, Arizona; G i l a  Bend Herald, - 
Casa Grande, Arizona; The Arizona R.epublic/I'he Phoenix Gazet te ,  
Phoenix, Arizona; Arizona Daily Star, Tucson, Arizona; and the 
Tucso:~ Daily C i t i zen ,  Tucson, Arizona. Notice of t he  meetings 
I 

were d s o  c a r r i e d  on l o c a l  radio and t e l e v i s i o n  s t a t i o n s  announcing 
the  r..---wse, t i m e ,  p l ace  and d a t e  of t he  meetings. 

M r .  Edward Ehmons, Superintendent of t h e  Papago Agency, a t tended  
all the d i s t r i c t  meetings wi th  Claims Counsel Royal D. Marks of 
t he  l a w  f i rm  of Marks & Marks; Associate  Counsel Arthur Lazar-, 
Jr.; the  t r i b a l  enrollment committee, and t he  t r i b a l  s e c r e t a r i e s .  
Superintendent Emmons advises i n  h i s  d e t a i l e d  r e p o r t  of June 4 ,  
1976, t h a t  a t  each meeting a copy of t he  proposed s t i p u l a t i o n  
for f i n a l  judgment, a s  w e l l  as t he  proposed r e s o l u t i o n  approving 
the proposed se t t l emen t ,  was given t o  each t r i b a l  a t tendee  and 
t h a t  Messrs. William Joaquin and Henry Ramon a s s i s t e d  i n  the 
explana t ions  through i n t e r p r e t a t i o n s  into the  Papago language. 
Superintendent Emmons r epo r t s  t h a t  he f e e l s  t he  claims a t t o r n e y s  
gave a f u l l  p r e sen t a t i on  t o  t h e  Papago people,  t h a t  a ques t ion  
and answer s e s s ion  was held a t  each meeting, and t h a t  ample 
opportuni ty  was provided t o  permit  those tribal members i n  
oppos i t ion  t o  presen t  t h e i r  remarks and arguments, and t h a t  t h e  
r e s u l t i n g  vo t e  on t h e  proposed se t t l ement  o f  1,658 i n  favor and 
87 a g a i n s t ,  with 51  r e j e c t e d  vo t e s ,  i s  a r ep re sen t a t i ve  expression 
of t h e  wishes of t h e  Papago t r i b a l  vo te rs .  

Superintendent Lmions has t ransmi t ted  two r e so lu t ions  (both 
numbered 28-76): one fo rmal iz ing  t h e  action taken by the t r i b a l  
members t o  accept  t h e  proposed se t t l ement  and s igned by the 
t r i b a l  members who cha i red  t h e  t h r ee  d i s t r i c t  meetings,  and t h e  
other r e s o l u t i o n ,  which was adopted on June 4 ,  1976, by the Papago 
Tribal Council. The r e so lu t ions  approve the  proposed se t t l emen t  
f o r  the sum of $26,000,000, au thor ize  t he  t r i b a l  chairman and 
claims counsel  t o  execute  t h e  proposed S t i p u l a t i o n  For Entry of 
Final Judgment, and request t h a t  t h e  proposed se t t l emen t  be 
approved by t h e  Secretary of t he  I n t e r i o r ,  o r  h i s  au thor ized  
r ep re sen t a t i ve .  The Superintendent has c e r t i f i e d  t h e  signatures 
of t he  t r i b a l  officials as being genuine and t h a t  t h e  documents 
were s igned i n  his presence. 

We are s a t i s f i e d  t h a t  the general t r i b a l  meetings were w e l l  
publ ic ized  and that the  t r i b a l  members had an opportunity t o  
attend and t o  express  t h e i r  views. The meetings were aat is -  
factori ly  conducted with the vo t ing  held after t he  members had 
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an opportunity t o  consider the  proposed set t lement,  The meeting 
of the Papago Tr ibal  Council was a l s o  s a t i s f a c t o r i l y  ca l l ed  and 
conducted with t h e  resolut ion approving the set t lement baing duly 
adopted. The resolut ions  discussed herein a r e  hereby approved. 

In l i g h t  of the information which you have furnished t o  us, t h a t  
which has been submitted by our field of f i ces ,  and t h a t  obtained 
from other  sources, w e  a r e  s a t i s f i e d  t h a t  t h e  proposed set t lement 
of the  claims i n  Dockets 102 and 345 is f a i r  and jut. The propoeed 
set t lement is hereby approved. 

Sincerely yours, 

/s/ Morris Thompson 
ConmPissioner of Indian Affairs 

Ident ica l  l e t t e r  sen t  t o  Arthur Lazarus, Jr., Esquire 

6. S t ipula t ion f o r  Entry of Final  Judgment. Upon conclusion of the  

proceedings discussed above, counsel f o r  the  p a r t i e s  j o i n t l y  prepared and 

executed a St ipula t ion f o r  Entry of Final  Judgment. The s t i p u l a t i o n ,  

which reads as follows, was f i l e d  with the Conrmission on June 22, 1976. 

STIPULATION FOR ENTRY OF FINAL JUDGMENT 

Counsel f o r  the  par t iea  hereby s t i p u l a t e  t h a t  t h e  above- 
e n t i t l e d  claims s h a l l  be consolidated f o r  a l l  purposes, and 
s h a l l  be s e t t l e d ,  compromised and f i n a l l y  disposed of by 
ent ry  of f i n a l  judgment as follows: 

1. There s h a l l  be entered i n  the consolidated case, 
a f t e r  a l l  allowable deductions, c r e d i t s  and o f f s e t s ,  a ne t  
judgment f o r  Pe t i t ioner  i n  the  amount of TWENTY-SIX MILLION 
DOLLARS ($26,000,000). 

2. Entry of f i n a l  judgment i n  s a i d  amount s h a l l  f i n a l l y  
dispose of a l l  r i g h t s ,  claims or  demands which the  p e t i t i o n e r  
has asser ted  o r  could have asser ted  before t h e  Indian C l a i m  
Commission, and pe t i t ioner  s h a l l  be barred thereby from 
asse r t ing  any such r i g h t ,  claim o r  demand agains t  defendant 
i n  any fu ture  act ion.  

3. Entry of f i n a l  judgment i n  the  aforesa id  amount s h a l l  
f i n a l l y  dispose of a l l  r i g h t s ,  claims, demands, payments on 
the claim, counterclaims or o f f s e t s  which the  defendant has 
asser ted  o r  could have asser ted  agains t  the  p e t i t i o n e r  under 
the provisions of Section 2 of the  Indian Claims Conuniesion 
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Act ( c .  949, 60 S t a t .  1049) from the  beginning of time 
through June 30, 1951, and defendant s h a l l  be barred 
thereby from a s s e r t i n g  aga ins t  p e t i t i o n e r  i n  any f u t u r e  
ac t ion ,  any such r i g h t s ,  demands, payments on the  claim 
counterclaims o r  o f f s e t s  a t t r i b u t a b l e  t o  such period. It 
is agreed that defendant shall not  be  barred by t h i s  
s t i p u l a t i o n  o r  by ent ry  of judgment pursuant t he re to  from 
c l a i ~ i n g  i n  any f u t u r e  ac t ion  o f f s e t s  accruing a f t e r  June 30, 
1951, 

4. ?he f i n a l  judgment entered pursuant t o  t h i s  
s t i p u l a t i o n  s h a l l  be by way of compromise and se t t lement  
and s h a l l  not be  construed a s  an admission by e i t h e r  pa r ty ,  
f o r  t h e  purposes of precedent o r  argument, i n  any o the r  
case. 

5 .  The final judgment of the Indian Claims Commission 
pursuant t o  t h i s  s t i p u l a t i o n  s h a l l  c o n s t i t u t e  a f i n a l  
determination by the  Commission of the  above-captioned 
case, and s h a l l  become f i n a l  on the day i t  is entered,  a l l  
p a r t i e s  hereby waiving any and a l l  r i g h t s  t o  appeal from 
o r  otherwise seek review of such f i n a l  determination. 

6 .  The p a r t i e s  agree  t o  execute and f i l e  with the  
Comission a j o i n t  motion f o r  en t ry  of f i n a l  judgment 
pursuant t o  t h i s  s t i p u l a t i o n ,  submitting a proposed form 
of f i n a l  order  f o r  t he  approval of t h e  Commission. 

7. Attached t o  t h i s  s t i p u l a t i o n  and incorporated 
herein by reference  is  a reso lu t ion  approv:tng t h e  se t t lement  
adopted by t h e  Papago Council, p e t i t i o n e r ' s  governing body, 
and a r e so lu t ion  adopted a t  meetings of the  Papago Tribe 
of Indians held a t  Santa Rosa, Arizona, on May 19, 1976, 
S e l l s ,  Arizona, on May 20, 1976, and San Xiavier, Arizona, 
on May 21 ,  1976, both author iz ing  counsel f o r  p e t i t i o n e r  
t o  enter i n t o  t h i s  s t i p u l a t i o n  on the  bas i s  s e t  f o r t h  
i n  paragraphs 1 through 6 thereof ,  and a copy of a l e t t e r  
approving t h e  se t t lement  of t h i s  l i t i g a t i o n  by the  Secretary 
of the  I n t e r i o r  o r  h i s  authorized representa t ive .  

7. Hearing before t h e  Comission. A hearing on the  proposed 

compromise se t t lement  was held before t h e  f u l l  Conmiasion on June 30, 1976, 

in Washington, D. C. Appearing t o  t e s t i f y  on behalf of t h e  p l a i n t i f f  

tribe was M r .  Cec i l  Williams, Chairman of the Pa9ago Tribe. M r .  Williams 

s t a t e d  t h a t  he has been Chairman s ince  May 1975 and has been familiar 
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with the claims presented i n  these dockets and with a l l  the  proceedings 

respecting t h e  proposed set t lement.  H e  iden t i f i ed  and t e s t i f i e d  a s  t o  t h e  

accuracy of the  per t inent  documents r e l a t i n g  t o  the  set t lement which were 

introduced i n  evidence by counsel. M r .  Williams, who chaired the  meetings 

a t  Sells a d  S t .  Xavier, t e s t i f i e d  t h a t  the  proposed set t lement was 

careful ly  z p l a i n e d  and in terpre ted  t o  the  membership. M r .  W i l l i a m 8  

concluded h i s  testimony by s t a t i n g  t h a t  the Papago Tribe f u l l y  understood 

the tenns of the  proposed set t lement,  the  proceedings regarding its 

approval, and t h a t  the set t lement was intended t o  f i n a l l y  dispose of a l l  

claims of the t r i b e  before the  Commiseion. (See, general ly,  Tr. 6-21. 

25-28, June 30, 1976. 

A t  the conclusion of the  hearing, counsel f o r  p l a i n t i f f  submitted a 

f u l l y  executed s t i p u l a t i o n  f o r  entry of f i n a l  judgment i n  the form set 

f o r t h  above (Finding 6), and a f u l l y  executed j o i n t  motion f o r  consofidathn 

and ent ry  of f i n a l  judgment as follows: 

JOINT MOTION FOR CONSOLIDATION AND 
ENTRY OF FINAL JUDGMENT 

Pursuant t o  the  "Stipulat ion f o r  Entry of Final Judgment" 
f i l e d  on t h i s  date,  the  p e t i t i o n e r  and the  defendant, by t h e i r  
a t torneys ,  j o i n t l y  move f o r  the  consolidation of Docket Nos. 345 
and 102 and f o r  the  en t ry  of f i n a l  judgment i n  Docket Nos. 345 
and 102 consolidated i n  the amount of TWENTY-SIX MILLION DOLLARS 
($26,OOO,OOO). 

Dated t h i s  30th day of June 1976. 

Reepect f u l l y  submitted , 
PETER R o  TAFT 
Assistant  Attorney General 

By: /s/ A. Donald Mileur Is/ Royal D. Marks 
A. DONALD MILEUR ROYAL D. MARKS 
Attorney Attorney of Record f o r  

Pe t i t ioner  i n  Docket No. 345 



/s/ Dean K. Dunsmore / s /  Arthur  Lazarus, Jr . 
DEAN K. DUNSMORE ARTHER LAZARUS, JR. 
Attorney 
Attorneys f o r  Defendant 

Attorney of Record for Petitioner 
i n  Docket No. 102 

8. Commission's Conclusions. On t h e  basis of the e n t i r e  record, 

inc lud ing  testimony presented a t  the hearing of June 30, 1976, and 

documents cubmitted i n  evidence, the  Commission f i n d s  t h a t  t h e  procedures 

taken by the Payago Tribal Council r e l a t i n g  t o  the cons idera t ion  and 

approval of the  compromise se t t l ement  herein were properly and fairly 

conducted. The Commission f u r t h e r  finds t h a t  t h e  terms of t h e  s e t t l emen t  

and stipulations were fully and c a r e f u l l y  explained t o  the t r i b a l  

membership and that they were s u f f i c i e n t l y  informed and accorded ample 

and f a i r  opportuni ty  t o  make an i n t e l l i g e n t  choice on the  proposed 

se t t l emen t  and t h a t  they did  make such a choice in approving the proposed 

se t t l emen t  by ballot. 

On the basis of the entire record in these dockets ,  the testimony of 

M r .  Williams, t h e  r ep re sen t a t i on  of counsel,  and all o t h e r  p e r t i n e n t  factors 

before  u s ,  the Commiesjm finds that t he  proposed settlement i n  Dockets 

345 and 102 is f a i r  to t h e  plaintiff and has  been f u l l y  entered in to  by the 

t r i b e  and duly approved by t h e  membership and the Tr iba l  Council and by 

the  authorized representative of the Secretary of the Interior. 

In  cons idera t ion  of t he  foregoing, the Commission hereby apprwes 

t h e  proposed compromise settlement i n  t he se  cases and w i l l  enter a f i n a l  

judgment i n  favor of the p l a i n t i f f  i n  the amount o f  $26,000,000 i n  

s e t t l emen t  of the p l a i n t i f f ' s  land and t r e spas s  claims (Docket 345) and 
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the general accounting claim (Docket 102) and all claims of the defendant 

i n  accordance with and subject to  the terms and provisions set forth 

in the stipulation for entry of final judgment of June 22, 1976. The 

Commission also approves the joint motion for consolidation of these 

dockets. 


