
40  Ind. C1. Comm. 131 

BEFORE THE INDIAN CLAIMS COMMISSION 

THE MAKAH TRIBE OF INDIANS, ) 
1 

P l a i n t i f f s ,  1 
1 

v. 1 Docket No. 60-A 
1 

THE UNITED STATES OF AMERICA, 1 
1 

Def enan t .  1 

Appearances : 

Alvin  J. Z i o n t z ,  At to rney  f o r  P l a i n t i f f .  

C r a i g  A.  Decker,  w i t h  whom was A s s i s t a n t  At to rney  
General  P e t e r  R. T a f t ,  A t to rneys  f o r  Defendant. 

O P I N I O N  OF THE COMMISSION 

Yarborough, Commissioner, d e l i v e r e d  t h e  o p i n i o n  of t h e  Commission. 

P l a i n t i f f  h a s  f i l e d  a motion f o r  r e h e a r i n g ,  r e q u e s t i n g  t h a t  t h e  

Commission r e c o n s i d e r  i ts  d e c i s i o n  of October 1 5 ,  1976,  39 Ind.  C 1 .  Comrn. 

88. P l a i n t i f f  a s s e r t s  t h a t  t h e  Commission e r r e d ,  as a  m a t t e r  of  law, i n  

l i m i t i n g  p l a i n t i f f ' s  r ecovery  i n  t h i s  docket  t o  $29,734.60. I t  is 

p l a i n t i f f ' s  p o s i t i o n  t h a t  w e  should  have al lowed i t  t h e  oppor tun i ty  t o  

prove t h e  full e x t e n t  of t h e  damages i t  s u f f e r e d  by reason o f  de fendan t ' s  

breach of  t h e  T r e a t y  of Neah Bay, 12 S t a t .  939, i n c l u d i n g  t h e  l o s s  of 

income the  t r i b e  would have earned had t h e  t r e a t y  been f u l f i l l e d .  For 
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t h e  reasons  i n d i c a t e d  below, we h o l d  t h a t  o u r  r u l i n g  of October 15, 1976, 

s e t t i n g  d e f e n d a n t ' s  l i a b i l i t y  f o r  breach of  t h e  Neah Bay T r e a t y  a t  

$29,734.60, was i n  e r r o r .  W e  s h a l l  g r a n t  p l a i n t i f f ' s  motion f o r  

r e h e a r i n g .  

I n  c u r  1976 d e c i s i o n  we determined t h a t  t h e  t r e a t y  commissioner f o r  

t h e  Uni ted  S t a t e s ,  Governor I s a a c  S tevens ,  made an  o r a l  promise t o  t h e  

Makahs t h a t  t h e  Uni ted  S t a t e s  would a s s i s t  t h e  Makahs i n  t h e i r  f i s h i n g ,  

s e a l i n g ,  and whal ing p u r s u i t s  by supp ly ing  them w i t h  necessa ry  g e a r .  W e  

f u r t h e r  determined t h a t  t h i s  promise a c t e d  a s  a  ref inement  and m o d i f i c a t i o n  

o f  Article V o f  t h e  w r i t t e n  t r e a t y  t o  t h e  e x t e n t  t h a t  i t  r e s t r i c t e d  t h e  

P r e s i d e n t  t o  expending t h e  $30,000 promised t o  t h e  Makahs i n  t h a t  a r t i c l e  

s o l e l y  on f i s h i n g  gear.  The  r ecord  i n d i c a t e d  t h a t  t h e  u n i t e d  S t a t e s  had 

expended o n l y  $265.40 on f i s h i n g  g e a r  under A r t i c l e  V of t h e  t r e a t y .  We 

h e l d  t h i s  t o  be a breach of t h e  t r e a t y .  W e  f u r t h e r  held t h a t  p l a i n t i f f  

was e n t i t l e d  t o  recover  o n l y  $29,734.60, t h e  d i f f e r e n c e  between t h e  amount 

of gea rpromised  and t h a t  actua1l.y d e l i v e r e d ,  as damages for t h e  breach.  It 

is t h e  l a t t e r  ho ld ing  t o  which p l a i n t i f f  o b j e c t s .  

T r e a t i e s ,  i n c l u d i n g  t h o s e  w i t h  Ind ian  t r i b e s ,  a re  c o n t r a c t s .  See  

F o s t e r  v. Nelson,  27 U. S. ( 2  P e t .  ) 253, 314 (1829) ; Cherokee Nation v. 

Uni ted  S t a t e s ,  Docket 190, 1 2  Ind.  C 1 .  Comm. 570, 631 (1963); Seminole 

Nat ion v. United S t a t e s ,  Docket 152, 10 Ind.  C1. Comm. 450, 487 (1962). 

Thus t h e  f a i l u r e  t o  f u l f i l l  promises made under a  t r e a t y  is regarded as 

a breach of c o n t r a c t u a l  o b l i g a t i o n .  See Te-Moak Bands v. United S t a t e s ,  

Dockets 326-A and 22-G, 31 Tnd. C 1 .  Comm. 427, 541 (1973). 
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Damages f o r  t h e  breach of c o n t r a c t  a r e  g e n e r a l l y  c a l c u l a t e d  a s  t h e  

d i f f e r e n c e  between what t h e  p l a i n t i f f  would have received had t h e  defendant  

performed t h e  c o n t r a c t  according t o  i ts  terms and what t h e  p l a i n t i f f  

a c t u a l l y  received.  Seneca-Cayuga T r i b e  v. United S t a t e s ,  Dockets 341-A 

and 341-E, 33 Ind. C 1 .  Comm. 436, 450 (1974). I n  some i n s t a n c e s  damages 

may i n c l u d e  a n t i c i p a t e d  p r o f i t s  l o s t  by t h e  p l a i n t i f f  because of t h e  

breach.  

To recover  l o s t  p r o f i t s  t h e  p l a i n t i f f  must f i r s t  show t h a t  t h e  l o s s  

was a d i r e c t  and proximate r e s u l t  of t h e  breach.  S t o r y  Parchment CO. v. 

Pa te r son  Parchment Co., 282 U .  S. 555, 562-63 (1921); Neely v. United 

S t a t e s ,  152 C t .  C 1 .  137,  145-46 (1961); Locke v.  United S t a t e s ,  151  C t .  

C 1 .  262,  267 (1961); Chain Be l t  Co. v. United S t a t e s ,  1 2 7  C t .  C 1 .  38, 

58 (19%) ; Needles v. United S t a t e s ,  101  C t .  C 1 .  535, 618-19 (1944). This  

means t h a t  t h e  p l a i n t i f f  must show t h a t  bu t  f o r  de fendan t ' s  breach i t  

would have i n  f a c t  enjoyed t h e  p r o f i t  i t  c la ims t o  have l o s t .  

Secondly, t h e  p l a i n t i f f  must show t h a t  l o s s  of p r o f i t  i n  the  case  

o f  breach was i n  t h e  contemplat ion of t h e  p a r t i e s  a t  t h e  time they en te red  

i n t o  t h e  c o n t r a c t .  Chain B e l t  Co. v. United S t a t e s ,  supra .  This  can be 

e s t a b l i s h e d  i n  two ways. F i r s t ,  i t  can be shown t h a t  l o s s  of p r o f i t s  

w a s  n a t u r a l  and i n e v i t a b l e  upon breach ,  i n  which c a s e  t h e  defendant i s  

presumed t o  have fo reseen  i t .  Second, i f  t h e  l o s s  was due t o  s p e c i a l  

c i rcumstances ,  i t  can be shown t h a t  t h e s e  c i rcumstances  were known t o  

defendant a t  t h e  t ime he e n t e r e d  i n t o  t h e  c o n t r a c t .  Id. 
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The t h i r d  t h i n g  t h a t  is necessa ry  t o  recover  l o s t  p r o f i t s  is f o r  

t h e  p l a i n t i f f  t o  p rov ide  a reasonab le  b a s i s  f o r  e s t i m a t i n g  t h e  amount 

of  p r o f i t  l o s t  because o f  d e f e n d a n t ' s  breach.  Neely v. United S t a t e s ,  

s u p r a ;  Chain B e l t  Co. v. Uni ted S t a t e s ,  supra .  

I n  t h i s  docket we have a l r e a d y  determined t h a t  defendant  breached 

i ts  c o n t r a c t u a l  o b l i g a t i o n  t o  p r c v i d e  p l a i n t i f f  w i t h  f i s h i n g  gear .  

Under t h e  law of c o n t r a c t s ,  as set o u t  above, p l a i n t i f f  should  now b e  

g iven  t h e  o p p o r t u n i t y  t o  e s t a b l i s h  t h e  e x t e n t  t o  which i t  was i n j u r e d  

by t h i s  breach.  Damages may i n c l u d e  l o s s  of a d t i c i p a t e d  p r o f i t s  i f  

p l a i n t i f f  is a b l e  t o  s a t i s f y  t h e  t h r e e  requirements  s e t  ou t  above. 

[ I n  i ts motion f o r  r e h e a r i n g ,  f i l e d  December 16 ,  1976, t h e  p l a i n t i f f  

brought t o  t h e  Commission's a t t e n t i o n  t h e  d e c i s i o n  of t h e  United S t a t e s  

D i s t r i c t  Court i n  United S t a t e s  v .  Washington, 384 F. Supp. 312 (W.D. 

Wash. 1974) ,  a f f ' d ,  520 F.2d 676 (9 th  C i r .  1975) ,  c e r t .  denied,  96 S. 

C t .  877 (1976). I n  t h a t  c a s e ,  t h e  United S t a t e s ,  on i ts own beha l f  and 

on beha l f  of s e v e r a l  wes te rn  Washington t r i b e s ,  brought s u i t  a g a i n s t  

t h e  S t a t e  of Washington and o t h e r  de fendan ts  t o  enforce  t h e  t r e a t y  

f i s h i n g  r i g h t s  of  t h e  t r i b e s ,  among which was t h e  Elakah. I n  a d j u d i c a t i n g  

t h a t  d i s p u t e  t h e  d i s t r i c t  c o u r t  e n t e r e d  s e v e r a l  f i n d i n g s  of f a c t  on 

t h e  t h r i v i n g  Makah commercial f i s h e r i e s  and t h e  Neah Bay t r e a t y  proceed- 

i n g s  which a r e  m a t e r i a l  t o  t h e  i s s u e s  i n  t h i s  docket.  

These f i n d i n g s  were e n t e r e d  by a c o u r t  of  competent j u r i s d i c t i o n  

a f t e r  e x t e n s i v e  l i t i g a t i o n .  A s  such they a r e  e n t i t l e d  t o  a  presumption 

o f  v a l i d i t y .  See G i l a  River  Pima-Maricopa Indian Community v. United S t a t e s ,  
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Docket 236-C, 29 Ind.  C 1 .  Comm. 144,  166 (1972). Moreover, t h e  d i s t r i c t  

c o u r t ' s  f i n d i n g s  a r e  c o n s i s t e n t  w i t h  t h e  f i n d i n g s  we e n t e r e d  h e r e i n  on 

October 1 5 ,  1976. 39 Ind.  C1. Comm. 88, 97-101. We s h a l l  t r e a t  them 

a s  i f  they  were f i n d i n g s  i n  t h i s  docke t . ]  

I n  ~ L S  response  t o  p l a i n t i f f ' s  motion,  defendant  a s s e r t s  t h a t  

r e h e a r i n g  i n  t h i s  docket  i s  unwarranted because " c o n s i d e r a t i o n  c r e d i t s  

and damages, whether i n v o l v i n g  money, goods,  o r  s e r v i c e s ,  a r e  a d j u d i c a t e d  

i n  terms o f  t h e  amount t h e  p a r t i e s  ag reed  t o  r a t h e r  than  i n  terms of 

' f o r e s e e a b l e  damages. "' While we c e r t a i n l y  a g r e e  w i t h  t h e  defendant  t h a t  

i n  determining what is c o n s i d e r a t i o n  under a  t r e a t y  we must l o o k  t o  see 

what the  p a r t i e s  agreed t o  ( s e e  - Nez Perce  T r i b e  v. United S t a t e s ,  Docket 

175 ,  24 Ind. C 1 .  Comm. 429,  4 3 3  ( l 9 7 l ) ) ,  i n  t h i s  docket  we a r e  concerned 

w i t h  measuring damages f o r  breach o f  a c o n t r a c t u a l  o b l i g a t i o n ,  no t  w i t h  

measuring c o n s i d e r a t i o n .  I n  t h i s  i n s t a n c e  we must fo l low t h e  law on 

c o n t r a c t  damages, as s e t  o u t  above. 

The Commission s h a l l  e n t e r  an o r d e r  g r a n t i n g  p l a i n t i f f ' s  motion 

f o r  rehear ing .  Th i s  c a s e  s h a l l  proceed t o  a de te rmina t ion  of t h e  f u l l  

e x t e n t  o f  damages s u f f e r e d  by p l a i n t i f f  by reason of d e f e n d a n t ' s  breach 

of t h e  1855 t r e a t y .  

Because of  t h e  l i m i t e d  l i f e  remaining t o  t h e  Commission, i t  is  

impera t ive  t h a t  a  t r i a l  on t h e  damages i s s u e s ,  i f  r e q u i r e d ,  be s e t  f o r  
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the ear l i e s t  posssible date. We shal l  therefore order the parties t o  

decide on the necessity for a t r i a l  and, if one is  necessary, t o  have an 

early t r i a l  date s e t .  

( ~ o h n f l .  Vance, Commissiopq 

.id- a 

Commissioner 


