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OPINION OF THE CO~~ISSION 

Kuykendall, Chairman, delivered the opinion of the  Commission. 

On May 10, 1974, t he  Commission issued i ts  f indings of f a c t ,  opinion 

and order ,  wherein it found and concluded t h a t :  (1) the  United S ta t e s  acted 

u n f a i r l y  and dishonorably toward the  p l a i n t i f f s  inc ident  t o  the  removal 

by t h i r d  p a r t i e s  before  September 4 ,  1886, of minerals having a value t o  

the  p l a i n t i f f s  of $10,830,860.40 from the  lands then held by the p l a i n t i f f s  

under abor ig ina l  t i t l e  and t h a t ,  as a r e s u l t ,  p l a i n t i f f s  suffered damage8 
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i n  t h a t  amount; (2) the  p l a i n t i f f s  had f a i l e d  t o  e s t a b l i s h  t h a t  they 

suffered any damages as a r e s u l t  of t h e  cu t t ing  and removal of timber by 

t h i r d  p a r t i e s  before September 4, 1886, from the  lands then held by them 

under abor ig ina l  t i t le ;  and (3) p l a i n t i f f s  did not su f fe r  measurable 

damages compensable under sec t ion  2, c lause  (5) of the  Indian C l a i m s  

Commissim Act, 60 S t a t .  a t  1050, r e s u l t i n g  from the  use by t h i r d  p a r t i e s  

of t h e i r  abor ig ina l  lands  before September 4, 1886, f o r  grazing, a g r i c u l t u r a l ,  
1/ - 

townsite and r a i l r o a d  purposes. 

The defendant appealed t h i s  decis ion.  On April  14,  1976, the  Court 

of Claims reversed and remanded f o r  f u r t h e r  proceedings t o  r eas ses s  pre- 
21 - 

1886 " t respass  damages". 

We a r e  concerned here with defendant 's motion, f i l e d  August 6, 1976, 

f o r  an order  e s t ab l i sh ing  t h e  measure of t r e spass  damages f o r  determining 

l i a b i l i t y  i n  conformance with the  remand of the  Court of C l a i m s .  On 

August 30, 1976, t h e  p l a i n t i f f s  f i l e d  a response t o  defendant 's s a id  motion 

i n  which they agreed t h a t  such an order  was necessary, The p a r t i e s  d isagree  

on how t o  conform t h e  measure of t r e spass  damages with the  i n s t r u c t i o n s  of 

the Court of C l a i m s .  

The defendant urges t h a t  the  Court of Claims ins t ruc ted  t h a t  t he  

Commission e s t a b l i s h  t h e  measure of t r e spass  damages by: 

1/ Fort  s i l l  Apache Tribe v. United S t a t e s ,  34 Ind. C1.  Corn. 81, 118-19 - 
(1974) .  

2 /  United S t a t e s  v. For t  S i l l  Apache Tribe, 209 C t .  C1 .  433 (1976). The - 
succinctness  of t he  phrase " t respass  damages" has ca r r i ed  the  day and 
w i l l  be used here in  f o r  convenience. However, t he re  should be no doubt 
of the concept involved: damages f o r  t h e  diminution i n  t h e  f e e  value 
through a c t s - o f  t h e  t ake r  o r  those ac t ing  under i ts  au thor i ty  before t h e  
formal va lua t ion  date .  The concept is  an equi tab le  one not depending on 
f inding  l e g a l  t r e s p a s s e s ,  t r e spasse r s ,  o r  common law t r e spass  damages. 
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. . . . determining the hi2hest and best use of 
plaintiffs' aboriginal title lands on July 22, 
1854, and then valuing said lands as of September 
4, 1856, at the highest and best use and in their 
condition as of July 22, 1854. If this new 
valuation is higher than that already determined 
in Dockets 30, 48, 30-A and 48-A the plaintiffs 
are entitled to the difference. .!.I 

The plaintiffs interpret the mandate of the Court of Claims to mean 

that the Commission should determine the measure of trespass damages by 

valuing the plaintiffs' lands as of September 4, 1886, without taking into 

consideration the value of improvements (consisting of railroads, telegraph 

lines, towns and ranches, resulting from activities on the lands between 

1876 and 1886 attributable to the United States or to persons whose 

activities are imputable to the United States), deducting the value so 

determined from the award in Dockets 30, et al., and allowing the difference 

as a deduction against the award previcusly made by the Commission herein. 

@ur interpretation of the court's mandate is that the measure of 

trespass damages is to be established by first determining the worth of 

all activities of the United States, or imputable thereto, 

occurring between August 15, 1876 and September 4, 1886, which enhanced 

the prior valuation of $16,496,796.00 in Dockets 30, 48, 30-A and 

48-A. This determination will not be made by attempting to value the 

3/  hlemorandum in Support of Government's Motion, at 9. In nocket Nos. 30, - 
48 ,  30-A and 48-A, the Commission determined that plaintiffs' aboriginal 
title lands in the present states of Ketv Mexico and Arizona had a fair 
market value on September 6 ,  1W6,  of $16,496,796. Fort Sill Apache Tribe 
v. United States, 25 Tnd. C1. Corn. 352, 380-81, 384-85 (1971). Following 
the valuation decision, offsets were stipulated to by the parties and a 
final judgment was entered in the amount of $16,489,096 in favor of the 
p l a i n t i f f s .  Fort Sill Apache Tribe v. Ccited States, 26 ~ n d .  C1. Comm. 
193, 198-99 (1971), aff'd, 202 Ct. C1. 134 (1973). 



improvements or value-enhancing activities themselves; rather we will 

revalue plaintiffs' lands as of September 4, 1886, but in their condition 

as of August 15, 1876. We will then subtract the amount of the new 

valuation from the said prior valuation of $16,496,796.00, the remainder 

representing the value of all activities of the United States, or 

imputable thereto, occurring between 1876 and 1886. Next, the value as 

determined above will be compared to the damages for removal of minerals 

from plaintiffs' award area prior to the date of taking, previously 

determined herein to be $10,830,860.40. If the value of defendant's said 

activities is less than the liability for trespass damages in the amount 

of $10,830,860.40, the plaintiffs will be entitled to the difference, 

representing the net reduction in the value caused by all activities 

Imputable to the taker. If this difference is more than the previous 

trespass damages determination, then there was no such net reduction in 

the value and plaintiffs will not be entitled to any award herein. We 

believe that this formula for determination of the measure of trespass 

damages most accurately reflects the intention of the Court of Claims that 

the award in this docket ". . . should reflect only the net unfavorable 
impact, if any, upon value, of all activities imputable to the taker." 

United States v. Fort Sill Apache Tribe, 209 Ct. C1. 433. 

In this opinion the Court specifically stated that ". . . activities 

of the United States or imputable to the United States, after expulsion of 



t h e  A.paches and up t o  t h e  tak ing  date"  ( s l i p  op. a t  6) should be considered 

i n  making t h e  de te rmina t ion  descr ibed  i n  t he  preceding paragraph bu t  t he  

cou r t  d i d  not  s p e c i f y  when such "expulsion" occurred,  t hus  leav ing  t h i s  

ques t ion  f o r  t h e  Commission t o  reso lve .  

Defendant h a s  argued t h a t  expuls ion  occurred a s  of J u l y  22 ,  1854, 

when by t h e  act of t h a t  d a t e ,  10  S t a t .  308, a surveyor genera l  was c r ea t ed  

f o r  t h e  T e r r i t o r y  of New Mexico and t h e  lands  of t he  t e r r i t o r y ,  including 

p l a i n t i f f s '  award area, were opened t o  s e t t l emen t  by non-Indians. Defendant 

has  then argued t h a t  because expuls ion occurred on J u l y  22, 1854, t h e  

United S t a t e s  is not  requ i red  t o  pay f o r  any enhancement i n  va lue  c rea ted  

by t h i r d  persons a f t e r  t h a t  da t e .  

Th is  l a t t e r  a s s e r t i o n  i s  d i r e c t l y  con t r a ry  t o  what t he  cou r t  s a id .  

It j-s f ierely  a be l a t ed  a t tempt  t o  change t h e  d a t e  of t ak ing  from September 

4 ,  1886, t o  J u l y  22, 1854. What defendant appears  t o  be at tempting is t o  

apply t o  t h i s  c a s e  t he  statemen.t of t he  Court of Claims i n  t he  case  of 

United S t a t e s  v. Northern Pa iu t e  Nation, 203 C t .  C 1 .  468 (1974), t h a t  

t he  United S t a t e s  becomes a t ake r  when (1) i t s  m i l i t a r y  fo r ce s  exclude 

t h e  Ind ians  from mining a r e a s  and p r o t e c t  t h e  miners and (2 )  i ts  mining 

laws recognize o r  r e t r o a c t i v e l y  v a l i d a t e  t i t l e s  obtained by s t ak ing  claims. 

Once a tak ing  occurs ,  t h e r e  can, of course ,  no longer be a t r e s p a s s  nor 

any l i a b i l i t y  a r i s i n g  therefrom. 

Defendant 's  a rgument . i s  i napp l i cab l e  t o  t h i s  case f o r  two reasons.  

F i r s t ,  a s  we s t a t e d  above, t he  cou r t  i n  remanding t h i s  case ,  s p e c i f i c a l l y  

s t a t e d  t h a t  enhancement i n  va lue  a f t e r  expuls ion and before  t h e  tak ing  
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date was to be considered in determining the measure of trespass damages. 

Secondly, the date of taking of plaintiffs' aboriginal lands has previously 

been determined to he September 4, 1886, and that determination has been 

affirmed by the Court of Claims. (See United States v. Fort Sill Apache 

Tribe, 202 Ct. C1. 134 (1973).) . The issue of the taking date is therefore 

res judicata for purposes of the present litigation between the same - 
parties. The opinion of the Court of Claims remanding this case does not 

attempt to alter the previous determination with respect to the date of 

taking. 

During the years 1871-1875, reservations were established by the 

Government for the Chiricahua Apaches within their aboriginal lands. 

However, in 1876 the Government initiated a program of moving all 

Chiricahua Apaches from their ancestral homelands'and settling them on 

the San Carlos Reservation located outside their homelands. (See Fort Sill 

Apache Tribe v. United States, 19 Ind. C1. Comm. 212, 243-44 (1968).) The 

Act of August 15, 1876, 19 Stat. 176, 195, applied to the Apaches of 

Arizona and New Mexico and commanded that the "Commissioner of Indian 

Affairs shall direct that said Indians shall not be allowed to leave 

their proper reservation", which was totally outside the aboriginal title 

area. 

In affirming the   om mission's determination that September 4, 1886, 

was the date of taking of plaintiffs' lands in Docket Nos. 30, et al., 

the Court of Claims stated that "the record could be said to establish 

that Indian title was extinguished before September 4, 1886, when the 



Act of August 15, 1876, 19 S t a t .  176, 195, was passed." (See United S t a t e s  

v. Fort  S i l l  Apache Tribe, 202 C t .  C1. a t  141.) However, the court  found 

t h a t  t he  Government's conduct of the  l i t i g a t i o n  i n  the  sa id  dockets amounted 

t o  waiver of t he  r i g h t s  t o  chal lenge the  September 4,  1886, taking date .  

I n  remanding t h e  present  proceeding, the  Court of Claims r e i t e r a t e d  

what it had s t a t e d  about t h e  taking d a t e  i n  the  above-cited opinion. 

The cour t  f u r t h e r  s t a t e d :  

With use of 1876 f o r  va lua t ion  purposes, it would 
have been poss ib le  t o  determine a s ing le  uncomplicated 
award f o r  t h e  Indians with no poss ib le  unfa i rness  t o  
e i t h e r  s ide .  (United S t a t e s  v. Fort S i l l  Apache Tribe, 
(209 C t .  C1. 433 ( s l i p  op. a t  2-3)) 

That t h e  removal of so  many tons  of o re  occurred, tells 
u s  only one of many th ings  we need t o  know, t o  make a 
f a i r  and honorable adjustment f o r  any change i n  value 
occurring between 1876 and 1886, and imputable t o  the  
United S ta t e s .  The record does not t e l l  u s  the  r e s t .  
. , ( s l i p  op . a t  7 ) )  

Based on the  above-cited f a c t s  and excerpts  from the  Court of Claims 

opinions, the  Commission concludes t h a t  the d a t e  of expulsion of p l a i n t i f f s  

from t h e i r  abor ig ina l  lands was August 15, 1876. 

A s  s t a t e d  above t h e  Commission has previously made a l i a b i l i t y  

determination f o r  t r e spass  damages of $10,830,860.40 i n  favor of p l a i n t i f f s  

f o r  removal of minerals from t h e i r  abor ig ina l  t i t l e  lands p r i o r  t o  

September 4, 1886. The sa id  amount represents  a 20 percent royal ty  on the  

estimated gross  value of o r e  produced on the  land before September 4 ,  1886. 

Defendant i n t e r p r e t s  t h e  words "Reversed and ~emanded" i n  the Court of 



Claims' opinion t o  mean the  cour t  found the  ~ornmission's l i a b i l i t y  

determination f o r  t r e spass  damages t o  be i n  e r ro r .  I f  the Court had 

intended t o  a f f i rm the  sa id  determination, t h e  defendant argues, i t  would 

have been required t o  reach the defendant 's challenges t o  the  suf f ic iency  

of the  Cormaiasion's f indings  of f a c t  and the  lack  of ev ident ia ry  support 

f o r  i t s  conclusions. We do not agree with t h i s  argument. 

The c o u r t ' s  opinion says  only t h a t  our method of assessing pre-1886 

t r e spass  damages could not  be sustained,  The Commission f inds  no ind ica t ion  

i n  the  opinion t h a t  t h e  major i ty  found e r r o r  i n  our determination of 

$10,830,860.40 a s  t h e  value of minerals  removed. On the contrary,  the  

majori ty s t a t e s  t h a t  the  United S t a t e s  should not be penalized f o r  t he  

( 1  sour" without being given c r e d i t  f o r  the  "sweet". The sour--removal of 

p l a i n t i f f s '  o re  by defendant--has been determined by the Commission t o  

be $10,830,860.40; the  sweet-value-enhancing a c t i v i t i e s  ca r r i ed  on by 

the  defendant a f t e r  expulsion of p l a i n t i f f s  and up t o  the  da te  of taking-- 

must now be determined. The following language from the  court's opinion 

prescr ibes  how t h i s  is  t o  be done: 

In these  circumstances, t he  most t h a t  f a i r  and honorable 
dea l ings  could be held t o  requi re  now would be t h a t  the  - 
supplemental award here under considerat ion should add 
t o  the t o t a l  compensation any ne t  reduct ion i n  the compen- 
s i b l e  [ s i c ]  1886 value caused by a c t i v i t i e s  of the  United 
S t a t e s ,  o r  imputable t o  the  United S ta t e s ,  a f t e r  expul- 
s ion  of t he  Apaches and up t o  the  taking date .  The 
t T t r e spass  damages" award herein under considerat ion 
b l a t a n t l y  f a i l s  t o  do t h i s .  It s ing le s  out  a s ing le  
a c t i v i t y ,  t h e  mining, t h a t  the Commission considered 
de le t e r ious ,  and makes an award f o r  t h a t ,  without any 
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* 
o f f s e t ,  l eav ing  t h e  Apaches t o  enjoy t h e  f u l l  bene f i t  of 
t h e i r  primary award, without  deduction, f o r  a c t i v i t i e s  
t h a t  enhanced t h e  value.  

Tha t  t he  removal of s o  many tons  of o r e  occurred, tells 
u s  only one of many th ings  w e  need t o  know, t o  make a  
f a i r  and honorable adjustment f o r  any change i n  va lue  
occurr ing between 1876 and 1886 ....[ Emphasis added] 
[Fort  S i l l  Apache Tribe,  supra,  ( s l i p  op. a t  6-7)] 

I n  remanding t h i s  proceeding t o  t h e  Commission, t he  cour t  i n d i c a t e s  

t h a t  f a i r  and honorable dea l ings  now r e q u i r e  t h e  Commission t o  determine 

t h e  worth of a l l  value-enhancing a c t i v i t i e s  of t h e  United S t a t e s ,  o r  

imputable t h e r e t o ,  occur r ing  on p l a i n t i f f s '  a b o r i g i n a l  l ands  a f t e r  

expuls ion of t he  Apaches and up t o  t h e  tak ing  da te .  I f  the  va lue  so 

determined is less than the t r e s p a s s  damages of $10,830,860.40 previously 

determined here in ,  t he  p l a i n t i f f s  w i l l  be e n t i t l e d  t o  t he  d i f f e r ence ,  

represen t ing  t h e  ne t  reduc t ion  i n  t h e  va lue  caused by a l l  t he  a c t i v i t i e s  

imputable t o  t h e  taker .  

The Commission contj-nues t o  be l i eve  t h a t  i ts f ind ings  of f a c t  and 

conclusions of law on the  ques t ion  of the  co r r ec tnes s  of t h e  t r e spas s  

damages a r e  s u f f i c i e n t  and f u l l y  supported by t he  evidence i n  the record. 

The l a s t  i s s u e  t o  be considered is  whether o r  no t  discovery of  

mineral d e p o s i t s  i n  p l a i n t i f f s '  award a r e a ,  a s  w e l l  as  mineral development 

work, a r e  value-enhancing a c t i v i t i e s  f o r  which defendant may be given 

c r e d i t .  P l a i n t i f f s  contend t h a t  t he  act of discovery of mineral depos i t s  

and mineral  development work should not  be allowed a s  an element of 

enhancement f o r  which the  United S t a t e s  may be given c r e d i t .  0x1 t he  o the r  
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hand, defendant argues t h a t  i t  is c l e a r l y  e n t i t l e d  t o  s h w  a l l  of its 

act ions  or the  ac t tons  of o thers  imputed t o  i t ,  including discovery of 

minerals and mineral development work, which enhanced the  value of 

p l a i n t i f f  8' award area on September 4 ,  1886. The appraisa ls  we ask fo r  

below focus on appraising land without enhancements, not enhancements 

themselves. We do not bel ieve  the  ac tua l  da te  of discovery or opening 

of a mine ehould be the c r i t i c a l  da te  here. 

The minerals were i n  the land before the white man appeared; a f a i r  

judgment requires  t h a t  t h e i r  value be pa r t  of the judgment t o  the  Indian 

landowner t o  compensate f o r  the  f u l l  fee value of h i s  l o s t  property. 

Our previous determinations show tha t  some $54 mil l ion i n  minerals were 

taken out before 1886, and enough then remained t o  provide some $6 mil l ion 

i n  net  p r o f i t s  a f t e r  expenses. Thus a l a rge  component of the land value 

t h a t  requires  compensation is the mineral value. 

Furthermore, mine "improvements" put on the t r a c t  by the miners 

have already been taken out of the  two judgments. In  reaching the net  

value of the minerals i n  1886 the cos t s  of development a re  deducted from 

the mineral income expected t o  be produced. In  valuing the  p l a i n t i f f s '  

share of the  pre-1886 minerals removed, 80 percent of the minerals' value 

is set as ide  f o r  the  operator 's  cos ts  and p rof i t .  Mine shaf t s  and other  

mining improvements cannot be said t o  "enhance" the  land except a s  r e la ted  

t o  mining. No such addi t ional  deductions as proposed by defendant a r e  

proper. 

Therefore we conclude tha t  the terms of the remand require the p a r t i e s  

t o  prepare new appraisa ls  of the  subject  t r a c t  as i t  was i n  1876, i n  near- 

p r i s t i n e  condition, with no towns, ra i l roads ,  ranches, o r  mines. Siace 



t h e  va lua t ion  d a t e  of 1886 has been s p e c i f i c a l l y  aff i rmed,  market d a t a  of 

t h a t  d a t e  should be  used, and t h e  development of t h e  ou ts ide  world up t o  

t h e  borders  of t h e  t r a c t  by 1886 would have t o  be considered. Thus 

p lac ing  t h e  minerals  back i n t o  t he  ground, t h e i r  prospect ive p r o f i t a b i l i t y  

can be appraised by t h e  s tandards  of t he  day ( a s  i t  appeared i n  18761, 

assuming t h a t  t he  knowledgeable buyer and s e l l e r  would each engage mining 

engineers  t o  survey the  sub jec t  t r a c t  and advise  on the  mineral prospects .  

With such a value determined by the  Commission t h a t  e l imina tes  any enhancing 

e f f e c t s  of development imputable t o  t he  defendant,  t he  ca l cu l a t i ons  ou t l ined  

above can be made, and t h i s  judgment ad jus ted  so  as t o  meet the  requirements 

of j u s t i c e  a s  def ined i n  t he  remand of t he  cour t  above. 

W e  concur: W 

( ~ o h n f r .  Vance, Commissioner 

Margaret &. pierce ,  Commissioner 


