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BEFORE THE INDIAN CLAPIS COMMISSION 

THE CREEK NATION, ) 
1 

P l a i n t i f f  , 1 

v. ) Docket No. 272 
1 

THE UNITED STATES OF AMERICA, 1 
1 

Def endent. 

Decided: June 15, 1977 

Appearances : 

Paul M. Niebell, Attorney f o r  P l a i n t i f f s .  

Bernard M. Newberg, J u l i a  Hook and James M. Mascelli, 
with whom was Ass'istant Attorney General Wallace H. 
Johnson, Attorneys f o r  Defendant. 

OPINION OF THE COMMISSION 

Yarborough, Cammissioner, delivered the opinion of the Commi8sion. 

This case is before the  Commission f o r  a determination of the  f a i r  market 

value of the  lands ceded by the  Creek Nation t o  the United States under the  

Treaty of March 24, 1832, 7 Sta t .  366, as revised by our decision of December 

8, 1971, 26 Ind. C1. Camm. 410, 420, a f f ' d ,  201 C t .  C1. 386 (1973). - 
A t  the  outse t  w e  must dispose of two pending motions tha t  were f i l e d  by 

defendant a f t e r  the  b r i e f s  on value had been f i l e d  and the record closed. 

On March 10, 1975, defendant moved t h a t  the  i s sue  of consideration i n  t h i s  

docket be preserved f o r  t h e  t r i a l  on o f f s e t s ,  which generally follows the  

valuation phase of a n  unconscionable consideration case. As grounds therefor,  

defendant s t a t e d  t h a t  i n  cases where nei ther  the  pa r t i e s  nor the C o d a e i o n  

r a i s e  the  issue of consideration 
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. . . i t  is usual ly understood t h a t  t he  considerat ion 
i s sue ,  a s  it r e l a t e s  t o  t e s t i n g  whether the  amount 
thereof  is conscionable a s  weighed agains t  the  valu- 
a t i o n  amount, goes over t o  t h e  t r i a l  on the  United 
S t a t e s  o f f s e t  claims, i . e . ,  the  payments on the  claim, 
g ra tu i tous  o f f s e t s ,  o r  o the r  se t -of fs  t o  which the  
United S t a t e s  might be e n t i t l e d  from the  valuat ion 
award. 

P l a i n t i f f  opposed t h i s  motion, s t a t i n g  t h a t  defendant had f a i l e d  t o  obey 

two orders  of t h e  Commission (dated October 11, 1973, and May 8, 1974) and 

thus had waived its r i g h t  t o  present  evidence on the  i s sue  of considerat ion 

paid. P l a i n t i f f  a l s o  s t a t e d  t h a t  defendant 's f a i l u r e  t o  present  evidence on 

considerat ion paid prejudiced p l a i n t i f f ' s  r i g h t  t o  an expedit ious f i n a l  deter-  

mination of t h i s  case. 

Defendant a l t e r n a t i v e l y  moved, on March 27,  1975, t h a t  .we admit the  G.A.O. 

accounting repor t  i n t o  evidence, s o  we may "determine whether o r  not the  

Creeks received unconscionable considerat ion f o r  t h e i r  lands." P l a i n t i f f s  

a l s o  opposed t h i s  motion, again c i t i n g  t h e i r  waiver argument. 

We be l i eve  both motions should be denied. The i s s u e  of t h e  conscion- 

a b i l i t y  of t h e  1832 t r e a t y  considerat ion has been determined. I n  affirming 

our 1971 opinion, supra, t h e  Court of Claims held (201 C t .  C1. a t  409- 

410) 

t h a t  under t h e  f a c t s  and circumstances of t h i s  case 
where the  whole individual-reserves scheme cons t i tu t ed  
unconscionable t r e a t y  considerat ion,  the  t r i b e  can 
p t e s e n t a v a l i d  claim under the  Indian Claims Commission 
Act. 

The Treaty w i l l  be deemed revised t o  eliminate the  
indiv idual  reserve provisions,  and t r ea t ed  a s  a cess ion  
of t h e  e n t i r e  t r a c t  under A r t i c l e  I of t he  Treaty. 
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This  case  should proceed t o  a determinat ion of t he  
f a i r  market va lue  of  t h e  e n t i r e  5,200,000 ac re s  
ceded by t h e  Creeks. Defendant is e n t i t l e d  t o  an 
o f f s e t  o f  o t h e r  a c t u a l  monetary cons idera t ion  received 
by t h e  Tr ibe  o r  i t s  members c a l l e d  f o r  by the  t r e a t y .  

The Court of  C l a i m s ,  t he re fo re ,  has  he ld  t h a t  t he  t r e a t y  cons idera t ion  

was unconscionable, and mandated t h a t  w e  o f f s e t  t h e  monetary cons idera t ion  

received by p l a i n t i f f  aga ins t  t h e  1832 f a i r  market va lue  of the 5,200,000 ac re s .  

I n  e f f e c t , t h e  gran t ing  of  defendant 's  motion t o  preserve the i s s u e  of consider- 

a t i o n  t o  t h e  t r i a l  on o f f s e t s  would on ly  dup l i ca t e  t h e  order of t he  Court 

of Claims. The motion w i l l  be denied, and the matter of "payment on the claim" 

w i l l  be considered a t  t h e  o f f s e t  phase of this case.  Since defendant 's  

accounting r e p o r t  is of no presen t  u t i l i t y  t o  t h e  Commission, we w i l l  deny 

defendant 's  motion t o  admit t h e  r epo r t  without p r e jud i ce  t o  defendant 's  r i g h t  

t o  renew i ts  motion at  a l a t e r  da te .  

The a r e a  t o  be valued, "Royce Area 172 ,I '  is a roughly t r i a n g u l a r  t r a c t  

of about 5,200,000 a c r e s  l y i n g  i n  ea s t - cen t r a l  Alabama, along t h a t  s t a t e  ' 8  

common border wi th  Georgia. The e a s t e r n  border is  p a r t i a l l y  formed by t he  

Chattahoochee River and t h e  western border  is p a r t i a l l y  formed by the  Coosa 

River. 

The parties disagree over t h e  exact acreage o f . t h e  subjec t  

t r a c t .  Defendant has  o f f e r ed  a s p e c i a l  e x h i b i t  prepared by the Bureau of 

Land Management i n  which t h e  acreage of t he  t r a c t  t o  be valued has been 

computed as 5,128,425 ac re s .  Defendant a sks  t h a t  we adopt the  above figure 

as t h e  p r e c i s e  acreage of  t h e  sub jec t  t r a c t .  On t h e  o the r  hand, the  p l a i n t i f f  

says t h a t  the  p a r t i e s  a r e  j u d i c i a l l y  estopped from r a i s i n g  t h i s  acrwge issue  
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because of the  p r i o r  l f t i g a t i o n  i n  t h i s  case i n  which the subject  area  was 

iden t i f i ed  as a 5,200,000 acre  tract. P l a i n t i f f  a l so  challenges the 

accuracy of t h e  defendant's exhibi t .  . 

In  the  ins tan t  case the  Commission views the  controversy over the  

exact acreage of the  subject  t r a c t  a s  of no great  consequence. The award 

area  has been repeatedly refer red  t o  a s  a 5,200,000 acre t r a c t ,  a reference 

which was intended t o  be a general one, meaning "about 5,200,000 acres." 

See Creek Nation v. United Sta tes ,  77 C t .  C1.  226, 227 (1933). Each f igure  - 
8eela8 t o  be an informed est imate derived by varying degrees of sophis t ica t ion 

from maps, and the  f igures  do not express the exact accuracy of an on-the- 

ground survey. Since the  t r a c t  has been noted i n  the jud ic ia l  l i t e r a t u r e  

of the  pas t  half-century a s  containing 5,200,000 acres  we adopt t h a t  f igure.  

The land area t o  be valued i s  drained by three  major rivers--the 

Cooea, the Tallapooaa, and the Chattahoochee--and numerous smaller r i v e r s  

and creeks. A l l  drainage from the  subject  area  flows to  the  Gulf of Mexico. 

The elevation of the  area  va r ies  from approximately 100 f e e t  above sea 

l e v e l  t o  2,407 a t  Cheaha Mountain, the  highest point i n  Alabama. The 

topography of the subject  t r a c t  f ea tu res  l e v e l  t o  gently r o l l i n g  coas ta l  

p la ins  i n  the  southern regions and the  rugged Talledega H i l l s  i n  the 

north. 

The s o i l s  of the subject  t r a c t  follow the  general topographic pa t t e rns  

of the area. All of the  s o i l s  a r e  reasonably f e r t i l e .  Except f o r  the  

shale and sandstone regions of the  Appalachian Plateau, the s o i l s  a r e  

s u i t a b l e  f o r  a g r i c u l t u r a l  use where the  topography permits. 



40 Ind. C1.  Comm. 175 179 

I n  1832, t he  prime n a t i v e  vege ta t ion  i n  t he  subjec t  a r e a  was its s tanding  

timber. Approximately t h r e e  qua r t e r s  of t h e  t r a c t  was f i f t y  percent, o r  more, 

fo r e s t ed  with l o b l o l l y  o r  sho r t l ea f  pine assoc ia ted  with o ther  southern 

p ines ,  oak, hickory, and gum. The o the r  q u a r t e r  of the subjec t  a r e a  (not 

a d i s t i n c t  geographic region but  d i s t r i b u t e d  ac ros s  the  northern ha l f  of 

t h e  t r a c t )  was f i f t y  percent o r  more hardwood, u sua l ly  oak, assoc ia ted  

with southern p ines ,  gum and hickory. Although t h e r e  w a s  no s i g n i f i c a n t  

commercial market f o r  timber i n  1832, the timber would be necessary f o r  

domestic use.  Housing, fencing and firewood a l l  required timber. 

The lands  of t he  sub jec t  a r e a  were a g r i c u l t u r a l l y  productive.  The 

b e s t  o r  f i r s t  q u a l i t y  a g r i c u l t u r a l  l ands  c o n s t i t u t e d  about 1 3  percent  of 

t he  sub jec t  a r e a  and were l e v e l  t o  r o l l i n g ,  s u i t a b l e  p r i n c i p a l l y  f o r  

growing co t ton  and corn i n  a p l a n t a t i o n  s t y l e  operat ion.  

The second q u a l i t y  a g r i c u l t u r a l  l ands  consfs ted  of t he  more h i l l y  lands  

and t h e  c l a y  s o i l  a r e a s ,  i n t e r spe r sed  wi th  small  t r a c t s  of f i r s t  class l ands  

t h a t  were separa ted  by s t reams o r  rugged a r ea s .  These second q u a l i t y  lands 

were b e t t e r  s u i t e d  f o r  small-scale farms and subs is tence  farming. Approximately 

63 percent  of t h e  sub jec t  t r a c t  was second q u a l i t y  a g r i c u l t u r a l  lands.  

Third q u a l i t y  l ands  embraced t h e  heavi ly  fores ted  reg ions ,  pasture 

l ands ,  and stony, rocky o r  mountainous a r ea s .  These lands  were unsu i tab le  

f o r  c u l t i v a t i o n  i n  1832, but would enhance t h e  area as a w h o l e  a s  timber 

and graz ing  areas and a s  a source of wild game. 

As of 1832, no minera l s  of economic value had been discovered in the 

sub jec t  area, al though t h e r e  were r e p o r t s ,  a l b e i t  somewhat con jec tu ra l ,  
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a t t e s t i n g  t o  the discovery of gold i n  the subject area a s  e a r l y  a s  1830. 

It was not u n t i l  1835, however, t h a t  the  presence of gold was confirmed 

i n  quan t i t i e s  s u f f i c i e n t  t o  promote ac t ive  mining of the metal. There 

may have been some addi t ional  speculat ive value t o  the subject  t r a c t  i n  

1832 because of the  e a r l i e r - g o l d  repor ts ,  There is no evidence of record, 

however, t o  measure t h i s  incremental value. 

The present S ta te  of Alabama formed the eas tern  half  of the  Mississippi  
1/ - 

Terr i tory  when t h a t  t e r r i t o r y  was created i n  1798. The f i r s t  major 

settlement i n  the  Alabama portion of the Mississippi Terr i tory  was the 

tbwn of St .  Stephens on the lower Tombigbee River. 

After crea t ing the Mississippi  Terr i tory  the  United S ta tes  undertook 

t o  quie t  the Indian t i t l e  t o  the lands therein. Between 1802 and 1819, 

when Alabama was admitted i n t o  the Union a s  the twenty-second s t a t e ,  the 

United S ta tes  acquired from the resident  Indians a l l  of the  lands i n  

Alabama except the  subject  area,  the  Cherokee lands immediately north of 

the subject  area ,  and the  small Choctaw and Chickasaw t r a c t s  i n  western 

Alabama. The pa t t e rn  of land acquis i t ion  generally radiated northward 

and eastward from the St .  Stephens area.  

The settlement of Alabama followed the  course of Indian cessions, 

A s  the Indians were moved out ,  and of ten  before, the large  p lanters  and 

settlers moved in.  Two c lasses  of s e t t l e r s  came t o  Alabama. The wealthy 

planters ,  with c a p i t a l  and slaves,  purchased the r i c h  bottom lands close 

11 The area  south of the 31st p a r a l l e l  remained Spanish t e r r i t o r y  u n t i l  - 
1819, although Mobile had been occupied by Americans i n  1813. 
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t o  the river t r anspor t a t ion  t o  t h e i r  markets. The g rea t e r  number of 

settlers were farmers with  l i t t l e  c a p i t a l  t o  invest  who s e t t l e d  on t h e  

backlands and more i s o l a t e d  r i v e r  and creek bottoms. The population 

grew rap id ly ,  from 1,250 i n  1800 t o  309,527 (of which 117,547 were s laves)  

i n  1830. The p a t t e r n  of set t lement  followed the major r i v e r  systems; 

northward and eastward from St .  Stephens on the  Tombfgbee, Black Warrior, 

Alabama, Cahaba, Milberry, Coosa and Tallapoosa r i v e r s ,  and westward from 

Huntsvi l le  on the  Tennessee River, and later, northward from Appalachicola 

on t h e  Chattahoochee River. 

The r i v e r s  were t h e  major l i n k s  t o  the  markets. Products were shipped 

south and west t o  markets i n  Mobile and New Orleans. Merchandise was 

brought overland and down river from Georgia, West Virginia  and Tennessee. 

The steamboat revolut ionized t h i s  system allowing goods t o  be brought upriver  

a s  w e l l  a s  down. 

For seve ra l  years  p r i o r  t o  1832, steamboats p l ied  the  Coosa River as 

f a r  nor th  a s  Wetumpka on t h e  western boundary of the  subject  area.  There 

they received cargoes assembled from the  upper reaches of the  Coosa and 

from overland routes .  The f i r s t  steamboat on the  Chattahoochee River 

reached Columbus, Georgia, on the  eas t e rn  border of the  subject  a rea ,  i n  

1828. These rou te s  were t raveled when the r i v e r s  were high enough t o  

permit s a f e  navigat ion,  genera l ly  i n  the f a l l  and winter months* 

Land t r anspor t a t ion  began along e x i s t i n g  Indian t r a i l s .  As successive 

settlers widened these  t r a i l s  t o  enable t h e i r  wagons t o  pass, they became 
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roads. By 1832, t he re  w a s  a system of poorly constructed roads throughout 

the state. 

The f i r s t  r a i l r o a d  i n  Alabama, a meager e f f o r t  of some 2 miles, was 

completed i n  1832. The developnent of r a i l roads  i n  Alabama as a s i g n i f i c a n t  

means of t r anspor t a t ion  l ay  w e l l  i n  t h e  fu ture .  As of 1832, t h e  r a i l road  

had l i t t l e  or no impact on the  f a i r  market value of lands wi th in  t h e  subjec t  

t r a c t .  

In  f i x i n g  1832 f a i r  market value estimates f o r  t h e  sub jec t  t r a c t ,  t h e  

p a r t i e s  he re in  have r e l i e d  almost exclusively upon the  w r i t t e n  r epor t s ,  

t ea  timony , and opinions of t h e i r  respect ive expert  witnesses.  

The p l a i n t i f f  u t i l i z e d  t h e  se rv ices  of M r .  M. J .  Williamson, a r e a l  

es t a  te appra iser  from Birmingham, Alabama, who has appeared previously before 

t h i s  Commission on behalf of t he  Creek Nation. M r .  Williamson u t i l i z e d  

exclusively the  market da t a  o r  comparable s a l e s  approach i n  eva lua t ing  the  

sub jec t  t r a c t .  According t o  M r .  Williamson,he abs t rac ted  2,000 p r i v a t e  

s a l e s  t ransac t ions  from the  deed record books i n  n ine  counties  t h a t  ad jo in  

the  sub jec t  t r a c t ,  while d iscard ing  a l l  s a l e s  of a family na ture  o r  where 

t h e  deeds showed improvements. From his compilation, which covered t h e  

period 1830 through 1834, and involved 287,000 acres ,  t he  p l a i n t i f f ' s  

exper t  determined t h a t  t h e  average s a l e s  p r i ce  w a s  $4.35 per  acre.  M r .  

Williamson then discounted t h i s  average per  ac re  p r i c e  by 38.4 percent ,  t o  

$2.68 per  ac re ,  t o  al low f o r  c o s t s  of improvements, such as c lea r ing  land and 

surveying, and t h e  s i z e  of t h e  subjec t  t r a c t .  Applying t h i s  $2.68 per acre 

f i g u r e  t o  the "5,200,000" ac res  i n  the  subjec t  t r a c t  on a per  a c r e  b a s i s ,  
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M r .  Williamson's u l t imate  conclusion was t h a t ,  i n  1832, the  subject  t r a c t  

had a . f a i r  market va lue  of $13,936,000. 

A t  t h e  o t h e r  end of t h e  spectrum is the  value conclusion of M r .  Ernest 

G. Booth, defendant 's  exper t  appra i sa l  witness.  According t o  h i s  appra isa l  

r epor t  M r .  Booth u t i l i z e d  four  approaches, including one labeled t h e  

"Private  Enterpr i se  Sa les  Approach," t o  a r r i v e  a t  an 1832 fair market 

va lue  est imate of t he  subjec t  lands. Basical ly,  however, the  core of 

Mr. Booth's a n a l y s i s  and appra i sa l  of t he  subjec t  t r a c t  was the pre and 

pos t  1832 quantum of public  land s a l e s  i n  Alabama and elsewhere. The 

1832 per  a c r e  values of t he  subjec t  t r a c t  under M r .  Booth's four methods 

ranged from a low of 69.7 cen t s  per  a c r e  t o  a high of 91.4 cents  per 

ac re ,  with intermediary va lues  of 73 cen t s  per ac re  t o  75.3 cents  per 

acre .  M r  Booth f i n a l l y  s e t t l e d  on 73 cen t s  per ac re  and, on t h e  basis 

t h a t  t he  award a r e a  contained 5,128,425 ac res ,  he concluded t h a t  the  

subjec t  t r a c t  was worth $3,743,750. 

Aside from agreeing, i n  substance i f  not i n  exact language,that the 

highes t  and bes t  use of t h e  t r a c t  was f o r  farming, and t h a t  the t ract  

could be subdivided and sold f o r  such uses,  the  appra isers '  methods and 

conclusions were f a r  apa r t .  While w e  do not question the  professional  

a b i l i t y  of e i t h e r  appra i se r ,  t he  l a r g e  d i f fe rence  i n  t h e i r  f i n a l  conclusions, 

and de fec t s  we f ind  i n  t h e i r  chains of reasoning, lead the  Commission t o  

conclude t h a t  a more reasonable value f igu re  can be derived from the 

evidence i n  t h e  case.  
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The appraisa l  report  presented by the  defendant, and supporting 

documents, presents  much relevant  evidence tha t  has been of value t o  

the Commission. W e  have, f o r  example-, accepted M r .  b o t h ' s  s o i l  c l a ss i -  

f i ca t ions  and land qua l i ty  c lass i f i ca t ions  based on the  o r i g i n a l  surveyor's 

notee, which are an evidentiary source of high value. See Sac and Fox 

Tribe v. United Sta tes ,  Docket 195, 13  Ind. C1 .  Comm. 295, 315 (1964). - 
P l a i n t i f f  c r i t i c i z e s  Mr. Booth's conclusions because of the  small s i z e  

of the sample used (he examined the f i e l d  notes from 182 sect ion l i n e  

survey8 made i n  1832 of 19 selected townships i n  the subject  area) .  

However, p l a i n t i f f ' s  expert ,  M r .  Williamson, based h i s  est imate of land 

qua l i ty  on h i s  41 years of appraisal  experience i n  Alabama beginning i n  

1933, apparently without any consideration of the  1832 conditions. Of the  

two we prefer  the  surveyor's notes because they a r e  based on ac tua l  

observations made within a year of the date  of taking. We note a l s o  t h a t  

although M r .  Williamson estimated higher amounts of f i r s t  c l a s s  farm lands, 

25 percent versus 12.9 percent,  M r .  Booth estimated much higher amounts of 

second c l a s s  farm lands, 63.3 percent versus 35 percent. Thus M r .  Booth 

has estimated t h a t  76.2 percent of the subject area  was sui ted  f o r  farming 

i n  1832, a s  opposed t o  60 percent estimated by M r .  Williamson, enhancing 

the value of the  land. A s  shown i n  our f indings the  Commission has adopted 

M r .  Booth's f indings on s o i l  c l a s s i f i c a t i o n  as i ts  own. 

The Commission fu r the r  agrees with defendant's appraiser 's  opinion 

t h a t  the h i s to ry  of the  public land sa les  i n  Alabama during the  relevant  

time period would indeed have an e f f e c t  on s a l e s  i n  1832. However, we 
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wre unable t o  f ind  i n  nt. Booth's appraisal  any genuine consideration of 

the  p r iva te  sales d a t a  i n  the  record. With the  evidence avai lable ,  a s  

presented by the  p l a i n t i f f ,  of an a c t i v e  pr ivate  market i n  agr icu l tu ra l  

lands, a value conclusion not assessing such evidence has l i t t l e  force. 

The defendant's appra isa l  seems t o  be based on the  assumption tha t  the  

$1.25 per a c r e  p r i ce  f6r public lands was a ce i l ing  p r ice  i n  the  pr ivate  

market, which assumption the pr iva te  sales evidence i n  the record f l a t l y  

contradicts .  W e  reject Mr. Booth's conclusion. 

Most helpful  t o  the  C o d s s i o n  has been the  pr ivate  sa les  data  

presented by the  p l a i n t i f f  ' s appraiser  M r .  Williamson. However, on close 

examination of the s a l e s  da ta  r e l i e d  on we f ind defects  i n  the data  t h a t  

do not allow us t o  reach the same value from it a s  did the  witness. Despite 

h i s  declara t ion t o  the  contrary, our examination of the pr ivate  s a l e s  

d isc lose  numerous s a l e s  i n  which s imi lar  names of grantors and grantees 

ind ica te  family transactions,  and sher i f f  and e s t a t e  sa les .  Also, there 

a r e  apparently numerous resales of the same proper t ies  during the  1830-1834 

period, which d i s t o r t  the t o t a l  acreage f igures  t o  a ce r t a in  extent ,  and, 

where the p r i ce  increases upon each s a l e ,  tends t o  support an inference of 

improvements o r  a unique value. However, a s  w i l l  be seen, we f e e l  tha t  the 

s a l e s  da ta  can be assessed i n  a sounder manner t o  derive a val id  r e t a i l  

s a l e s  index f igure .  

In  addi t ion  t o  the i n f i r m i t i e s  i n  the p l a i n t i f f ' s  sa les  data,  

we find many of t h e  witness' conclusions based exclusively on h i s  many 

years of appraisa l  experience i n  t h e  e w c t  area. We do not doubt 
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the  witness' g rea t  experience i n  the  subject  area and it  would be very 

useful  if we were considering events and circumstances ex i s t ing  during 

contemporary times. However, w e  a r e  r e s t r i c t e d  to the  1832 time period 

and i t  is not possible f o r  us  t o  apply h i s  undocumented conclusione, 

based on h i s  own preeent personal knowledge, t o  the  1832 taking date. 

We m r l s t  reject h i s  ul t imate appra isa l  conclusion. 

Our approach t o  reaching a value conclusion focuaee on the  evidence 

presented by the  p l a i n t i f f  of more than 2,000 pr ivate  s a l e s  near the  

subject  t r a c t  during the  1830-1834 period. This i a  very valuable evidence 

of a p r iva te  land market and provides a more helpful  record than is 

usually found i n  our h i s t o r i c  value cases. Such underlying fac to r s  a s  

climate, remoteness, and banking f a c i l i t i e s  apply equally t o  these s a l e s  

and the  subject  t r a c t  and need l i t t l e  fur ther  consideration. Our method 

of analyzing t h i s  data  involves ref in ing the  evidence t o  derive a s  

accurately a s  possible a r e t a i l  s a l e s  index f igure  t h a t  represents  what 

agr icu l tu ra l  land was ac tua l ly  s e l l i n g  f o r  i n  farm-sized t r a c t s  a t  the  

relevant  time and place. To do t h i s  we arranged the more than 2,000 

t ransact ions  i n  the  evidence i n  the order of the  indicated p r ice  per acre  

from the  lowcst p r i ce  per ac re  t o  the  highest pr ice  per acre  both by county 

and by year. Then we divided the  transactions i n t o  quar ters ,  discarded 

the  t ransact ions  i n  the  lowest quar ter  and the highest quar ter ,  and took 

the  average i n  the  inner q u a r t i l e s  t o  derive a r e t a i l  s a l e s  f igure.  In 

discarding the  lowest 500 o r  so  sa les ,  we f e e l  we have eliminated most 

intra-family o r  forced s a l e s  t h a t  might have brought abnormally low 

consideration. By discarding the  highest quarter  we have l a rge ly  

eliminated s a l e s  involving major improvements o r  unique values such as 
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proximity to a town. We think the  resul t ing  r e t a i l  sales index f igures  of 

$3.26 and $3.17, the averages of the 1,000 or  so ea les  i n  the two inner 

q w r t i l c s  derived by the  two methods described, f a i r l y  accurately represent 

the  average p r ice  per ac re  of farm land sold a t  r e t a i l  i n  cent ra l  Alabama 

i n  the  relevant  period. W e  have selected $3.20 per acre a s  a reasonable 

r e t a i l  s a l e s  f igure  based on the  two computed sa les  figures. 

To r e l a t e  the  r e t a i l  s a l e s  f igure  t o  the  market value a s  a un i t  of 

the  l a rge  subject  t r a c t ,  we must consider the customary discounts. Most 

Important here is  the  comparability of the  land sold i n  the pr ivate  s a l e s  

and the  lands i n  the  aubject t r a c t .  Unfortunately, the p l a i n t i f f ' s  

appraiser  d id  not o f f e r  evidence a s  t o  the exact charac te r i s t i c s  of the 

land sold i n  the  pr ivate  sa les ;  f o r  instance, whether the t r a c t s  sold 

could be considered f i r s t  c l a s s  farm land o r  second c l a s s  farm land. 

H i s  evidence is t h a t  the land i n  the area of the pr%vate sa les  is 

general ly comparable t o  the  subject  t r a c t ,  which we do not doubt. However, 

we f e e l  t h a t  the land sold on the pr ivate  market is l i k e l y  t o  involve a 

higher percentage of the best  farm lands than would be found i n  the subject 

t r a c t  a s  a whole. Further, s ince the area of the  pr ivate  s a l e s  had been 

s e t t l e d  f o r  some years, the re  is  reason t o  believe that  many of the lands 

there may have had some improvements, a t  l e a s t  t o  the extent of clearing 

and fencing. No large  dlscount f o r  improvements is  jus t i f i ed ,  however, 

s ince  our exclusion of the  highest one-fourth of the sa les  would eliminate 

wst subs tan t i a l ly  improved t r a c t s ,  and the members of the p l a i n t i f f  

t r i b e  undoubtedly had carr ied  our c lear ing and cul t iva t ion on the subject 



t r a c t .  Thus comparing the  agr icu l tu ra l  lands i n  the  p r iva te  sales and 

the  agr icu l tu ra l  lands i n  the  subject  t r a c t ,  we feel a discount of 25 

percent of t h e  expected r e t a i l  value w u l d  be necessary, mostly t o  

r e f l e c t  the  l i k e l y  higher qua l i ty  of the  lands traded i n  t h e  p r iva te  

market. 

A purchaser of the  subject  t r a c t  i n  1832 would a l so  consider o ther  

f a c t o r s  involved i n  bringing the  lands t o  eale. In  t h i s  case we f e e l  

tha t  survey c o s t s  would be minimal. W e  fur ther  think t h a t  the  evidence 

shows a strong demand f o r  laads  i n  the subject  t r a c t  a s  evidenced by the  

subsequent ea les  there in  a s  described i n  our f inding of f a c t  No. 44. 

Therefore, no l a rge  discount f o r  a long holding period would be j u s t i f i e d ,  

a s  the  1832 purchaser could expect t o  s e a l  h i s  lands reasonably promptly, 

and expect a r i s i n g  p r ice  f o r  land over the  holding period. Some discount 

fo r  s i z e  seems reasonable, as a purchaser of a very large t r a c t  might 

always expect t h a t  h i s  cos t  per  u n i t  would be smaller than i n  a t ransact ion 

involving a limited quantity. Considering all of these discounting f a c t o r s  

t h a t  would be of concern t o  a hypothetical purchaser of the  subject  t r a c t  

we think an addi t ional  discount of 10 percent from the r e t a i l  s a l e s  value 

is a reasonable one. 

Relying on the  p r iva te  sales data, we feel t h a t  the  market there  

I l l u s t r a t e d  i s  one f o r  agr icu l tu ra l  land only. A very l a rge  quant i ty  of 

public land was unsold a t  $1.25 per acre;  w e  do not think a purchaser 

would have been wi l l ing  t o  pay more than a nominal value for land not 

su i t ab le  f o r  cul t iva t ion,  The 23.8 percent of the  subject  t r a c t  

c l a s s i f i e d  as non-agricultural was mostly h i l l y ,  timbered land t h a t  would 

have enhanced the  t r a c t  by providing timber, grazing and hunting a t  

locat ions  reasonably access ib le  t o  s e t t l e r s  on the subject  t r a c t .  Although 
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no immediate commercial value i n  1832 was demonstrated, i t  was not barren 

o r  inaccessible. W e  f ind  an analogy with the valuation made i n  the  case 

of Tlingit and Haida Indians of Alaska v. United Sta tes ,  182 C t .  C1.  130 

(1968) where hemlock timber lands fo r  which there  was l i t t le  immediate 

demand had undoubted po ten t i a l  value. There a nominal value of $.lo an 

ac re  was assigned t o  such lands (or less, where the demand was more remote), 

while barren and inaccessible acreas were assigned no value, We do not 

think these non-agricultural lands could be said t o  be worthless, and we 

assign t o  them the  nominal value of $.lo an acre a s  these lands' contribution 

t o  the  value of the  t r a c t  a s  a whole. 

Therefore our conclusion 2s to the  value of the subject  t r a c t  is, 

f i r s t l y ,  t h a t  the  3,962,400 acres  of agr icu l tu ra l  land were worth $3.20 

an ac re  a t  r e t a i l ,  and, a f t e r  discounts of 25 percent and 10 percent, 

worth about $2.08 per acre t o  the  hypothetical purchaser i n  1832, and, 

secondly, t h a t  the  1,237,600 ac res  of non-agricultural land contributed 

$.lo per  acre  t o  the  value of the t r a c t .  Our calculat ions produce a 

t o t a l  market value f o r  the  whole t r a c t  of $8,365,552. 

W e  w i l l  therefore a t  this time en te r  an interlocutory award i n  favor 

of the  p l a i n t i f f  t r i b e  f o r  $8,365,552, subject t o  any payments on the claim 

o r  o ther  o f f s e t s  t o  be determined i n  subsequent proceedings* 

We concur: 

$ohn)L Vance, ~ommfhhmer 



Chainnan Kuykendall, dissenting: 

The Conmission has determined that  as  of April 4, 1832, approximately 

3.9 million acres of ' ragricultural  land" i n  the 5.2 million acre subject 

t r a c t  had a r e t a i l  market value of $3.20 per acre and a wholesale value 

of'$2.98 per acre, and that  i n  the balance of the t r ac t ,  more than 1.23 

mill?.on acres of non-agricultural land had a nominal value of $0.10 per 

acre. From these figures the Comnission has concluded that  i n  1832 a 

we11 informed prospective purchaser would invest 8-113 million dol lars ,  

roughly $1.60 per acre t o  purchase the subject t r ac t ,  and, thereaf ter ,  

could expect t o  r e se l l ,  within a reasonable time, the agr icul tural  land 

a t  $3.20 per acre and thus achieve a p rof i t  of $4.3 million dol lars  -- 
a 51 percent return on h ie  investment. 

It appears t o  me tha t  proper consideration has not been given t o  

the enormous amount of public land which was available for  s a l e  a t  $1.25 

per acre i n  the Alabama land market in  1832. The Comnission has s e t  for th  

i n  some de t a i l  i n  its finding* of fact  the record of public land sales  

i n  Alabama up t o  1832, and has specif ical ly  s ta ted i n  i ts  opinion tha t  

the his tory of public land sa les  would have had an effect  on sales  i n  

1 8 3 ~ ~ ~ '  Yet, i t  has re l ied  exclusively on the private sa les  data i n  

3/ evaluating the subject t rac t .  - 

1/ Comnission' s Finding No. 38. - 
21 Opinion - p. 184. - 
3/ B i d .  - p. 186. 
0 - 
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The evidence shows t h a t  between 1820 and 1832, when the federal  

government instituted the cash price of $1.25 per acre for  public lands, 

there was avai lable  in the  Alabama land market a minimum of 13.2 mi l l ion  

acres of  surveyed public land. Much of t h i s  land was i n  close proximity 

t o  the  subject  t r a c t  and was interspersed with land already i n  private hands. 

The record a l s o  shows tha t ,  as of 1832, t h i s  enormous area of public 

land had been on the open market frdm nine t o  23 years. In  the absence 

of any evidence t o  the  contrary, there is no bas is  t o  presume tha t  i t  

was in fe r io r ,  o r  t h a t  it waa not,  f o r  the most par t ,  comparable 

to  the  land within the subject  t r a c t .  I think the more reasonable 

explanation of the cause of t h i s  s u r f e i t  of public land i n  Alabama i n  

1832 was the law of supply and demand, -- there  were many acres but few 

buyers. I do not see  how a well  informed, prospective buyer of the 5,200,000 

acre  subject  t r a c t  could o r  would ignore the f a c t  tha t ,  apart  from the 

areas of b e t t e r  qua l i ty  land and premium s i t e s  within the purchased t r a c t ,  

he would have to.compete openly with the  public land market i n  making h i s  

i n i t i a l  resales.  

The c a s e ' o f  Miami  Tribe of Oklahoma, e t  a l . ,  v. United Sta tes ,  which 

is relevant  here, contains the  following language: 

"It i e  t rue  t h a t  the amount of land available throughout the 
United Sta tes  is i r re levant ,  but i n  t h i s  case we a r e  concerned 
with evidence of the  a v a i l a b i l i t y  of large  quant i t ies  of very 
s imi la r  land inmediately adjoining the t r a c t  i n  question." 41 

There is no evidence in the  record tha t  the public lands i n  Alabama 

4/ 150 Ct: C1. 725 (1960), a f f  ' 8  i n  par t ,  rev' g in  part ,  r e n d i n g  Docket - 
NOS. 124-A a d  251, 6 k d .  C1. C-. 513, 552, (19581, c e r t d e n i e d ,  366 
U.S. 924 (1961). 



were not comparable t o  the lands i n  the subject t r ac t ,  nor any other evidence 

which would make consideration of these lands irrelevant t o  the issue of 

value of the subject t ract .  

let us consider the private land sales  data. The t o t a l  acreage 

included therein is only two percent of the acreage available in  the 

Alabama land market i n  1832 and six percent of the acreage presumably 

available for  resale  i n  the subject t ract .  These sales  may be sumarized 

as  follows: 
PRICE 

YEAR - ACRES - PRICE - PER ACRE 

This schedule embraces some 2,000 transactions which occurred during 

a f ive  year period. Approximately 33 months of the five years follow 

the valuation date and only 27 months precede it. 

It is obvious from t h i s  summary that  the $4.35 per acre average price 

for a l l  sa les  transactions was influenced upward by the post-1832 t rea ty  

sales.  Indeed, approximately one-half of the t o t a l  acreage was sold 

during the years 1833 and 1834, and, i f  those sales  which occurred during 

the nine months remaining i n  1832, a f t e r  ra t i f ica t ion  of the treaty,  

were separated and added t o  the 1833 and 1834 sales ,  I am sure tha t  the 

post t reaty  sales  prices would be higher than now shown. The mean 

average sales  price for  a l l  lands through 1832 was $3.89 p e r  acre, 
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and fo r  the year 1833 and 1834 it was $4.83 per acre. It is t o  be 

expected t ha t  the most desirable acreage would be sold f i r s t ,  but apart  

from a l l  t h i s ,  there is no way tha t  a prospective purchaser, on o r  before 

April  4, 1832, could have reaped the benefi t  of a sa les  index of value tha t  

included transactions occurring a f t e r  tha t  date. 

I a l so  doubt the va l i d i t y  of the following statements and conclusions 

of the Canmission: 

"We fur ther  think t ha t  the evidence shows a strong demand for  
lands i n  the subject  t r a c t  as  evidence by the subsequent sa les  
therein a s  described i n  our finding of fac t  No. 44. Therefore 
no large  discount fo r  a long holding period would be jus t i f i ed ,  
as the 1832 purchaser could expect t o  s e l l  h i s  lands reasonably 
promptly and expect a r i s i ng  price f o r  land over the holding 
period." 

The Comnissionrs finding No. 44, which is s e t  for th  below, rec i t es  

6/ 
four spec i f i c  sa les ,  three  - by speculators, and one by government.auction. 

With the  exception of the orphan lands, the other properties belonged 

t o  the Creek chiefs ,  being part  of t h e i r  allotments. The evidence 

6/  "44. Sales i n  the  Sub-ject Area. After the 1832 cession four signficant  - 
sa les  of ceded t e r r i t o r y  occurred. 23,040 acres were sold by E l i  Shorter a t  
an average price of $4.12 per acre between 1834 and 1836. 9,600 acres 
were purchased from Creek chiefs  i n  1835 fo r  $3.65 per acre and resold by 
1838 a t  an average pr ice  of $7.81 per acre. In 1836 there was a report  
tha t  two land speculators had sold 36,160 acres a t  an average price of 
$9.38 per acre. In 1836 and 1837 public auction sa les  were held t o  
dispose of lands held fo r  the benefi t  of Creek orphan children, pursuant 
t o  Article 11 of the 1832 Treaty. 12,800 acres were sold a t  an average 
pr ice  of $8.29 per acre. These sa les  indicate tha t  high prices were paid 
fo r  se lec t  portions of the  subject  area, however, they comprise l e s s  than 
1-1/2 percent of the t o t a l  t r a c t .  No attempt has been made t o  ident i fy  
the  lands sold and there  is no reason t o  believe tha t  the lands of the 
subject  area were of any greater  value than those of the neighboring 
counties ." 



ehow that  the c m f s ,  same 90 in number, possessed some of the choicest 

lands i n  the en t i r e  Creek cession, and there is no doubt that  these select  

properties would s e l l ,  and did s e l l ,  a t  premim prices. The orphan lands 

were a180 a l lo t ted  areas which were specifically s e t  aside under the te- 

of the 1832 Treaty. I believe the Commission is in error  in  equating th i s  

very minimal, select  land ac t iv i ty  with a norm that  would govern the 

disposal of the en t i re  5,2 million acre t ract .  mrthenaore, the bare 

bones finding of the Conmiecrion does not t e l l  the whole s tory which is 

i n  the record. For example, E l i  Shorter, one of the most active speculators, 

reputedly had an interest  in same 300,000 acres of Creek a l lo t ted  land 

and a t  one time offered t o  s e l l  back t o  the United States h i s  en t i re  

holdings a t  62-1/2 cents per acre, or one-half the prevailing government 

7/ 
price of public lands. - The offer  was rejected. The record also shows that, 

following hie  death, Shortervs legal representatives spent years trying 

to  unload the balance of h i s  properties a t  prices which barely recaptured 

costs, 

It is also interesting t o  note that the Comission has not included i n  

finding of fact  No. 44,which deals with land sales in the subject area, 

same 98 sales  recorded in Talladaga County for the years 1832, 1833, and 

1834. Talledaga County was one of the new counties formed i n  the subject 

area, In these 98 transactions a to t a l  of 33,000 acres was conveyed for  

a consideration of $48,302.00, which is an average price per acre of $1.46. 

Prices ranged fram a low of $0.10 per acre t o  a high of $6.25 per acre. 

7/ D e f .  Ex. 68, p. 112. ..... 
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The evidence indicates that  the demand for Creek lands i n  1832 was 

created largely by the ac t i v i t i e s  of two groups, the land speculators 

and the white squatters. The speculators were there a t  that  time t o  deal 

the  Indians out of t he i r  choice a l lo t ted  lands in  expectation of reaping 

a quick prof i t ;  the white squatters,  for the most part,  had intruded upon 

the Indian lands prior t o  the  1832 t reaty  with hope that ,  following the 

cession, the United States would accord them preemptive r ights  under which 

they could remain o'n t he i r  lands by paying the minimum government price 

of $1.25 per acre for  it. In uy-opinion the prospective purchaser of the 

t r a c t  i n  1832 would have had to  take in to  account the influx of land 

speculators and the actual  presence of the resident white squatters,  

and, therefore, would have been unable t o  s e l l  much, i f  any of h i s  land 

u n t i l  these conditions had been resolved and normal market conditions 

had been established. For these reasons, I believe that  the Coxnission 

should have applied a reasonable discount t o  cover an appropriate holding 

period. 

For the foregoing reasons, I am of the opinion that  the Commission's 

judgment is not adequately supported by the evidence. Accordingly, 1 

dissent. 


