
BEPORE THE INDIAN CLAIMS COMMISSION 

THE CREEK NATION, 

P l a i n t i f f  , 
V. 

1 
1 - 
) 
1 
) Docket No. 272 
) 

THE UNITED STATES OF AMERICA, 1 
1 

Defendant, ) 

Decided: June 15, 1977 

ADDITIONAL FINDINGS OF FACT 

The Cammission makes the  following findings of f a c t ,  which a r e  

supplemental t o  the  findings numbered 1 - 24 previously entered herein,  

26 Ind. C1. Conm. 410, 456 (1971). 

25. Area t o  be Valued. The area  t o  be valued i s  an elongated tri- 

angular t r a c t  of land of approximately 5,200,000 acres  located i n  eas t -  

cen t ra l  Alabama. It is bordered on the  e a s t  by the  s t a t e  of Georgia; on 

the  north by the Cherokee Cession of December 29, 1835, 7 S ta t .  478; and 

on the south byan i r r egu la r ,  roughly southeasterly l i n e  running from a 

point  near the  present  c i t y  of Wetumpka, Alabama, t o  the  Georgia border. 

The southeast p o b t  of the  subject  t r a c t  is approximately 42 miles north 

of the Florida boundary, and the  northeast  point is roughly 75 miles south 

of the Tennetmee boundary. This t r a c t  has been designated as Area 172 by 

Mr. Charles C. Royce, i n  Par t  2 of the  Eighteenth Annual Report of the  

Bureau of American Ethnology. 
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26. Date of Valuation. The date of valuation is April 4, 1832, the 

da te  of the  r a t i f i c a t i o n  and proclamation of the Creek Treaty of March 24, 

1832, 7 S ta t .  366. 

27. Topography. The southern half  of the subject t r a c t  l i e s  wholly 

within the  Coastal Pla in  formation, a wide b e l t  of l eve l  l and ,  mostly 

below the  500 foot  elevation l i n e ,  which extends across the southern half 

of Alabama. 

The northern half  of the  t r a c t  is divided between the  Southern Piedmont 

area,  and semi-mountainous extensions of the Appalachian and Blue Ridge 

Mountains running f o r  t h e  most pa r t  north and south. The Southern Piedmont 

area  has elevations s l i g h t l y  above and below the  1,000-foot level ,  except 

f o r  the  r i v e r  val leys,  which a r e  s l i g h t l y  above and below the 500-foot 

level .  The semi-mountainous a rea  has elevations i n  excess of the 1,000-foot 

l e v e l  and consis ts  of worn down h i l l s  and valleys. The highest elevation i n  

Alabama is 2,407 f e e t  a t  Cheaha Mountain i n  Cleburne County. There is one 

small narrow bel t - l ike  area  i n  the  western pa r t  of the  t r a c t  which is 

c laas i f i ed  as Backland Pra i r i e .  This area had elevations s l i g h t l y  above 

and below the  500-f oot level .  

28. Rivers and Drainage. The subject  area is drained by three major 

r i v e r s  and t h e i r  t r i b u t a r i e s ;  the  Coosa River on the west, the Tallapoosa 

River i n  the  center  and the  Chattahoochee River on the  east. The Pea 

and Conecuh Rivers have t h e i r  headwaters i n  the southern portion of the 

subject  area. The pat tern  of drainage is generally southerly, flowing 

i n t o  the  Gulf of Mexico v i a  the Alabama or  Appalachicola River systems. 



29.  Soils. There a r e  f i ve  major s o i l  groups v i th in  the valuation t r a c t *  

The s o i l  groups, i n  descending order of s ize  are: (1) Southern Piedmont 

(2,810,980 acres) ; (2) Southern Coastal Plains (1, Ul,255 acres) ; (3) 

Southern Appalachian Ridges and Valleys (921,600 acres) ; (4) Backland 

Prair ies  (181,280 acres) ; and, (5) Carolina and Georgia Sandhill (63,400 

acres). 

The Southern Piedmont area s o i l  is class i f ied as Cecil-Appling. So41 

within t h i s  category may range from coarse sandly loam t o  red clays, is 

medium to  strongly acidic,  is low i n  organic materials, and tends t o  

have large quant i t ies  of potash i n  the sub-soils. If topography and 

other factors  permit, t h i s  s o i l  is productive of a var ie ty  of crops rang- 

ing from tobacco and cotton t o  grapes 

The Southern Coastal Plains area 

and Norfolk so21 types. Soils  within 

coarse sands t o  f ine  sandy l oam,  and 

and peanuts. 

includes ~us~uehanna-savannah-RW ton 

these categoriee may range from 

from s i l t  loam t o  heavy clays. 

They a r e  medium t o  strongly acidic,  and a re  low i n  organic materials. 

These s o i l s ,  other conditions permitting, are  productive of crops such 

as cotton, tobacco, peanuts, peaches and pecans, and of secondary crops 

ranging from corn t o  sugar cane. 

The Southern Appalachian Ridges and Valleys area is made up of 

s o i l  c lass i f ied  a s  Hartsell-Muskingum. Soil  within t h i s  category may 

range from f ine  sandy loams t o  silt lo-, is medium t o  strongly acidic,  

and i e  low i n  organic materials and mineral plant nutrients.  T h i s  

s o i l  i a  best  sui ted for  small farm operations on the smooth areas, and 
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is productive of subsistence farming of crops such as corn, sweet potatoes, 

garden vegetables and cotton. 

The Backland Prairies area consis ts  of s o i l  c l a ss i f i ed  a s  Sumpter- 

Varden. Generally, s o i l  within t h i s  category consists  of a clay surface 

with an extremely heavy clay subsurface. This s o i l ,  when other conditions 

are m e t ,  is bes t  su i ted  f o r  cotton and corn, but a l s o  is productive of 

sugar cane, okra, peanuts, and sweet potatoes. 

The Carolina and Georgia Sandhill  a rea  has s o i l s  c l ass i f i ed  as 

Norfolk Sands. Generally, s o i l  within t h i s  category consists  of medium 

t o  coarse gra in  sands with small areas  of sandy laams, These soils 

are productive of pr incipal  crops such as peaches, dewberries, grapes, 

cotton and tobacco, and of secondary crops ranging from corn and sweet 

potatoes t o  rye and watermelon. 

30. Climate, The climate of the subject  area i s  temperate, 

characterized by long, moderately hot ,  humid summers and mild winters. 

Winter temperatures frequently f a l l  below freezing a t  night ,  but seldom 

s t a y  below freezing more than a few days i n  succession. 

The t r a c t  receives subs tan t i a l  r a i n f a l l  and l i t t l e  s n w f a l l  through- 

out the year, t h e  average annual precipi ta t ion  ranging from 48 t o  52 

inches. 

The growing season is lengthy, averaging from 200 days i n  the northern 

regions t o  240 days i n  the  southern regions. 

31. Timber. In 1832 approximately three-quarters of the  subject  

area  was f i f t y  percent o r  more forested with loblol ly ,  o r  shor t l ea f ,  



pine, aesociated with other southern pines, oak, hickory and gum. 

In  the  remaining quarter ,  sca t tered  across the northern half of the  

area,  f i f t y  percent o r  more of the  f o r e s t  coverage was hardwood, 

usually upland oak, end the  remainder, southern pine associated with 

8- gum and hickory. 

In  1832, the  timber a the  eubject t r a c t  was too f a r  removed from 

po ten t i a l  markets t o  be of any commercial value. Shipping lumber t o  

outaide markets d id  not  become economically feas ib le  u n t i l  years l a t e r .  

There were no l a rge  c i t i e s  i n  Alabama i n  1832, and the developing towns 

within the  state, much u Mobile, mntgomery, and Huntsville,  had 

close-by supplies of timber avai lable  t o  them. Nevertheless, standing 

timber, especia l ly  the pine, was valuable t o  the  s e t t l e r  f o r  personal 

needs such aa building cabins, farm st ructures ,  fu rn i tu re ,  fences, and 

firewood. On t h i s  bas is ,  a prospective purchaser i n  1832 would take 

i n t o  consideration the  a v a i l a b i l i t y  of standing timber. 

32. Minerals. me development within the subject  t r a c t  of such 

mineral resources as i r o n  ore, gold, s i l v e r ,  copper, pyr i t e s ,  a r sen ic  

and t i n  d id  not  occur u n t i l  subs tan t i a l ly  a f t e r  1832. Reports of gold 

d iacowr iea  i n  t h e  eubject  a rea  as ear ly  a s  1830 a r e  somewhat conjectural .  

It was not  u n t i l  1835 t h a t  the  existence of gold i n  the subject  t r a c t  

waa confirmed i n  quant$ties s u f f i c i e n t  t o  p r o w t e  ac t ive  mining of the  

metal. With the  posaible exception of gold, land within t h e  subject  

t r a c t  had no ac tua l  o r  speculat ive mineral value a s  of 1832. 
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33. Land Clas s i f i ca t ion  - Use A s  taken from the o r i g i n a l  surveyor's 

notes ,  t h e  county s o i l  r e p o r t s  and maps, and o ther  evidence of record, 

t h e  lands i n  Alabama i n  terms of d e s i r a b i l i t y  and demand a s  of 1832, can 

be c l a s s i f i e d  as follows: 

(a) F i r s t  Class Farm Lands 

These were t h e  choices t  and most des i r ab le  lands t h a t  were 

i n  g rea t  demand. They cons is ted  of t he  more l e v e l  t o  gent ly  r o l l i n g  and 

f l a t  lands upon which cot ton  could be in tens ive ly  grown i n  p lanta t ion  type 

operat ions along wi th  a more l imi ted  acreage i n  corn and o ther  crops. It 

is estimated t h a t  12.9% of t h e  land wi th in  the  subject  t r a c t ,  approximately 

670,800 ac res ,  contained f i r s t  c l a s s  farm land. This would include the 

Backland P r a i r i e s ,  the  v a l l e y  and b e t t e r  bottom lands,  together  with o ther  

more l e v e l  acreage wherever located.  The predominant s o i l s  i n  t h i s  

category a r e  the loamy s o i l s  including sandy loam and c lay  loams. 

(b) Second Class Farm Lands 

These lands include t h e  undulating and gent ly  r o l l i n g  t o  

h i l l y  lands  c u t  by streams and frequently divided by broken, rough lands 

of lower r a t ing .  S o i l s  tend t o  be sandy t o  sandy loam w i t h  c lay  loams 

and c lay .  Second c l a s s  farm lands  provide a g rea t e r  acreage capable of 

subs is tence  farming operat ions where smaller s tands  of cot ton could be 

grown f o r  an immediate cash crop, o r  where smaller acreages a r e  ava i lab le  

t o  grow corn f o r  l o c a l  consumption o r  feed gra in  f o r  l ivestock.  An estimated 

63.3% of t h e  t o t a l  land a rea  within the  subjec t  t r a c t ,  approximately 

3,291,600 acres, was ava i l ab le  f o r  subsis tence farming operations. 
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( c )  Non-Pam Land 

In t h i s  category are re f l ec ted  the  rough lands; h i l l s ,  

r u g e s ,  mountainous areae, stony, coarse and excessively drained sand, 

rock eacarpmente, swamps, r ive r s ,  streams, and undrained acreage. Many 

firms would include such acreage aa par t  of t h e i r  land and i ts use would 

be l imited t o  pasture, wood l o t s ,  and hunting game. It is estimated 

t h a t  23.8% of the  land within the subject  t r a c t ,  approximately 1,237,600 

acres ,  consiata of non-farm land. 

34. History and Settlement of Alabama. The his to ry  of what is 

now the  S t a t e  of Alabama began i n  1540, when DeSoto and h i s  men traveled 

through t h e  a rea  and recorded the  aboriginal  Indian t r i b e s  l i v i n g  there. 

The Creeks lived i n  t h e  cen t ra l  and southeastern port ions of the  area ;  

the  Cherokees i n  the northern portion; the  Chickasaws i n  the  northwestern 

portion; and the  Choctaws i n  the  southwestern portion. Of the  four t r i b e s  

t h e  Creek was t h e  l a rgee t  and most warlike. 

The f i r s t  permanent white set t lement i n  Alabama was established i n  

1702, when the  French under two brothers,  I b e r v i l l e  and Bienvil le  "planted 

a colony of about two hundred persons a t  Twenty-Seven Mile Bluff on the  

Mobile River ," i n  what is now southwestern Alabama. This colony moved 

t o  the present  s i te  of Mobile i n  1711. The Mobile area  was governed a t  

d i f f e r e n t  times by the  French, Br i t i sh ,  Spanish, and f i n a l l y  the United 

Sta tes .  The southern boundary of Alabama was established a t  the  31st 

p a r a l l e l  of l a t i t u d e  i n  1795 . 
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In  1797, Spain evacuated the area  north of the  31st Pa ra l l e l  

and i n  1798 t h e  United Sta tes  created the  Mississippi Terri tory,  which 

was extended northward t o  the  Tennessee l i n e  by 1804 t o  crea te  an area 

embracing t h e  present s t a t e s  of Alabama and Mississippi. 

In 1803, the  United Sta tes  completed the  Louisiana Purchase, which made 

the  por t  of New Orleans avai lable  as a market o u t l e t  fo r  the Mississippi 

Terri tory as w e l l  as f o r  the  regions fa r the r  north. By 1813, Mobile was 

occupied by Americans but  nearby Pensacola, Florida, remained i n  Spanish 

lands. The purchase of Florida from Spain i n  1819 f i n a l l y  s e t t l e d  ownership 

of the  Gulf shore l ine  and opened i ts  bay8 and r i v e r s  as market ou t l e t s  

by water. 

Settlement of se lec ted  areas along r i v e r s  and upon the  b e t t e r  farm 

lands e i t h e r  preceded land cessions from the resident  Indians o r  followed 

rapidly once the  lands were surveyed and offered f o r  sale by the Government. 

Early set t lements preceding the  War of 1812 appeared i n  southwestern Alabama 

along the  Tombigbee, Black Warrior, and Alabama Rivera. The northern 

set t lement of Alabama developed i n  the  Tennessee Valley and its t r i b u t a r i e s *  

The c i t y  of Florence was p a r t  of a land s a l e  promotion and was founded i n  1819. 

From the  northern a rea  there w a s  water connections t o  the  por t  of New 

Orleans via the  Tennessee, Ohio and Mississippi Rivera. 

The development of new communities and trading centers was proceed- 

ing  apace when the  Alabama Terri tory was created i n  1817, and Statehood 
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achieved i n  1819. Tuscaloosa had become a town i n  1816, and Montgomery 

and Cahaba were founded i n  1819. Typically, these ear ly  communities 

sprung up along the water t ransportat ion routes primarily i n  the north 

cent ra l ,  southern and southwestern pa r t s  of the s t a t e .  

35. Transportation Routes - Accessibility. S e t t l e r s  were ab le  t o  

reach Alabama t e r r i t o r y  by land and water even from e a r l i e s t  days. Indian 

trails and waterways were usable because of the  land and s o i l  formations 

which made r i v e r  crossings, water t ransportat ion and land t r ave l  poss ib le ,  

although somewhat d i f f i c u l t .  The t ransportat ion f a c i l i t i e s  of the  times 

included f l a t  bottom boats, r a f t s ,  f e r r i e s  of r a the r  simple construction, 

wagons and even carriages.  

Early road approches t o  the s t a t e  included t r a i l s  o r  "traces" from 

Pittsburgh. Philadelphia and Staunton,approaching Alabama from the north 

and northeast  2 Lexington, I(rrOxvi1le and Nashville,to reach Huntsville 

and St. Stephens v i a  roads leading t o  Natchez and New Orleans. There was 

a l s o  a road from the  Carolinas and Georgia leading i n t o  east cen t ra l  

Alabama from Columbia, Greenville, Athens, Augusta and Mtlledgevil le ,  

heading southwest d i r e c t  t o  St.  Stephens. 

Mili tary movements were responsible i n  pa r t  f o r  the  opening up of a 

fu r the r  network of roads before the  1820's. Bridges, f e r r i e s  

and even cleared rights-of-way were lacking u n t i l  a f t e r  set t lement i n  

most areas.  The so-called roads were i n  fact t races  o r  t r a i l s  from point 

t o  point.  The settler was l e f t  t o  h i s  own resources t o  ford streams and 

r i v e r s  and overcome the obstacles of high and lw areas  of brush, swamp 
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and fo res t .  Once he departed from the  t r a i l  o r  t r ace  t o  loca te  land he 

had t o  do his own road c lear ing .  

One of the  ea r ly  roads a f t e r  1797 w a s  a t r a i l  from t h e  Okmulgee River i n  

Georgia t o  M b ' s  Ferry on t h e  Alabama River, thence up t o  S t .  Stephens. Ib 

1805 a t r e a t y  with t h e  Creeks provided a horsepath "forever" through t h e i r  

country. The Indians agreed t o  provide f e r r i e s  and roadhouse accomodations. 

In 1807 t h i s  road w a s  extended westward t o  Natchez with f e r r i e s  across 

t h e  Alabama and Tombigbee Rivers. It was fu r the r  expanded f o r  a wagon 

road by 1812 and many wagons and car r iagesf rom Savannah were i n  evidence 

a t  Stoddard. 

By 1832 the re  was a s u b s t a n t i a l  network of roads leading i n t o  and 

across  the  state and connecting a l l  t h e  l a r g e r  c i t i e s  and por ts .  They 

served t o  br ing  i n  by wagon necessary suppl ies  f o r  pioneer subsis tence 

and provided a means of intercommunication between l o c a l  a reas  and 

out-of-state des t ina t ions .  For such purposes the re  were organized mail 

routes ,  pony express and stagecoach routes .  

Within the  state t h e  e f f o r t  t o  develop county roads had progressed 

t o  t h e  s t age  t h a t  l imi ted  q u a n t i t i e s  of farm products could be t ransported 

by wagon t o  r i v e r  po r t s  and suppl ies  returned t o  the  farms. Since the  

g r e a t e s t  production of co t ton  was developed along the  r i v e r  b o t t o m ,  the  

marketing of t h a t  crop could be  accomplished more readi ly  by water 

t ranspor ta t ion .  

The sub jec t  a r e a  was in t e r sec t ed  by many Indian t r a i l s  tha4  by 183% 

had developed i n t o  wagon roads. Two branches of the  Alabama Road pmsed 
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through the northern portion of t t ~ e  s u b j e c t  area. One bmnch l ed  t o  Fort 

St ro the r  where, upon crossing t o  Coosa River a t  that poin t ,  i t  connected 

f a r t h e r  westward with the  Alabama Road leading west to Tuscaloosa. A t  that 

poin t  there were connections t o  roads lead ing  north to the Natchez Trace 

and south t o  New Orleans, The other branch connected on t h e  east ,  i n  Gec:rF;z, 

with the McZntosh Road t h a t  led eastward t o  eastern and southern Georgia 

and westward t o  Tuscaloosa. The o l d  "Federal ~ o a d "  from Augusta, Gecrgi a, 

t o  Columbus, Georgia, and poin ts  westward, passed through the southern 

por t ion  of the subjec t  t r a c t ,  

Unt i l  the development of t he  steamboat, water t r anspor t a t ion  was a 

laborious process. Flat bottom boats ,  keel boats with shallow draft and 

raf t s  were used f o r  a one-way t r i p  downriver. From northern Alabama i t  

had t o  be by the  Tennessee River downstream t o  New Orleans and, from the  

southern half of t h e  s t a t e ,  down one of t he  seve ra l  rivers t o  Mobile. In 

very few ins tances  could these conveyances b e  returned upstream with needed 

suppl ies  by manpower. Much of this problem with transportation was 

corrected a f t e r  t he  period 1818 t o  1824, by which time there was a well 

developed steamboat s e rv ice  up and down the r i v e r s ,  

By 1832 steamboat navigat ion had developed on the Alabama River as 

f a r  as Montgomery; on the  Coosa River as  f a r  as Wetumpka, loca ted  a t  t h e  

western boundary of the  subject tract; and on t h e  Chattachoochee River 

along t h e  eastern boundary of t h e  subject t r a c t  as far as Columbus, Georgia* 

Although t h e  State of Alabama was a pioneer in r a i l r o a d  development, 

only two miles of r a i l r o a d  ex i s t ed  i n  the sta te  i n  1832. In  f a c t ,  there 
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were only ninety-five miles of operating ra i l roads  i n  the whole United S ta tes  

a t  the time of the 1832 cession of the subject  t r a c t .  The developmnt of 

ra i l roads  i n  Alabama as successful  connnercial ventures was s t i l l  ia the fu ture  

and such ant ic ipated  ra i l road  development would have had l i t t l e , ,  i f  any, impact 

on the  value of t h e  subject  t r a c t  i n  1832. 

Considering a l l  fac to r s  bearing upon the means and avenues of t r a m -  

por ta t ion  avai lable  i n  Alabama i n  1832, the  average s e t t l e r  o r  t raveler  

contemplating entertng t h e  subject  a rea  would i h d  i t  reasonably accessible, 

36. Population. The United Sta tes  Census Reports fo r  Alabama s t a r t e d  

with t h e  year 1800, when 1,250 persons were reported l iv ing  i n  the  Alabama 

te r r i to ry .  By 1810, the  population had increased t o  9,046. 

Long before 1832, the  areas of pr incipal  i n t e r e s t  t o  new s e t t l e r s  and 

land purchasers had been the  Tennessee Valley t o  the  north, and the regions 

around the  por t  c i t y  of Mobile t o  the  south. Mobile, idea l ly  located as 

a port  community,preceded the  agr icu l tu ra l  migration t o  Alabama. The town 

of Montgomery, j u s t  outside the  subject  t r a c t ,  and the St. Stephens and 

Tombigbee areas,began t o  expand as soon as access t o  the Gulf of Mexico 

was assured. 

The development of the  cot  ton-growing areas i n  the  Tennessee Valley 

t o  the north was aided by the  ear ly  opening of severa l  townsites. Ae the 

cotton-growing areas  increased so d id  the  resident  slave population needed 

t o  work the  l a r g e  plantat ions.  



40  Ind. C1. C a m .  175 208 

According t o  t h e  Alabama census repor t  of 1820, only 83,286 of t h e  

129,227 people reported were whites.  The remaining 43,714 inhabi tan ts ,  or 

approximately 34 percent of t he  population,were black s laves .  

The Alabama census of 1830 reported a white population of 190,405. 

The remaining 117,547 inhabi tan ts  , o r  approximately 38 percent of the  

population, were s laves .  The population continued t o  be concentrated in 

the  cotton-growing areas of t h e  s t a t e  such as t h e  Tennessee Valley. Four 

of the  s i x  counties  contiguous t o  t he  subject area, namely St.  Clafr, P i l e ,  

Henry and Shelby were l i g h t l y  populated i n  1830. The remaining counties, 

Autauga and Montgomery, were more densely populated because of t h e i r  good 

cot ton  lands and access  t o  t h e  Alabama River and the  city ?art of Montgomery. 

37. Public  Land Policy of t h e  United Sta tes .  When ceded t o  the  

United S ta t e s  t h e  Indian lands became a p a r t  of the public  domain and 

were subjec t  t o  d isposa l  under the  general land laws of t h e  United Sta tes .  

The Act of May 18, 1796, 1 Sta t .  464, provided that t h e  public  lands 

should be surveyed i n t o  townships six miles square, and subdivided i n t o  

sections of 640 acres  each; and, when offered  for s a l e ,  s a id  lands could 

be purchased in t r a c t s  of 640 acres  at publ ic  auct ion,  a t  not less than 

$2.00 an acre. One-half of t h e  purchase pr i ce  was required t o  be paid i n  

cash within t h i r t y  days from the  da te  of sale ,  one-twentieth of which was 

required t o  be deposited a t  the  time of purchase. The balance was t o  be 

paid one year af ter  t h e  da te  of s a l e .  
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The Act of May 10, 1800, 2 S ta t .  73, provided t h a t  a purchaser could 

acqu i re  320 acres  o f  publ ic  land a t  not  l e e s  than $2.00 an acre. One- 

twentieth of t h e  purchase p r i c e  w a s  t o  be deposited a t  t he  time of purchase. 

One-fourth of t h e  balance w a s  t o  be paid within f o r t y  days of the date of sale: 

one-fourth wi th in  two years  from the d a t e  of sale; one-fourth within three 

years ,  and t h e  remainder wi th in  four years f ~ o m  the d a t e  of . Interest 

a t  6% per  annum from the d a t e  of sale, was charged or, t h e  i d :  t!.wec payments, 

and a discount of 8% a year was allowed on any of the las? tt~;-.t.c v a y m n t e  f f '  

paid before the  due date .  

The Act of March 26, 1804, 2 S t a t .  277, authorized the  RlqiTray and 

s a l e  of  pub l i c  land i n  qua r t e r  s ec t ions  of 160 acres ,  wi th  no change in the 

manner of payment provided i n  t h e  Act of 1800. 

The c r e d i t  system continued u n t i l  t he  passage of t h e  Act of April  26 ,  

1820, -3 Sta t .  566, which provided fo- the survey and sale oF e ? q t : y  acrc 

t r a c t s  of pub l i c  land for cash a t  not less than $1.25 p e r  acre. 

Even under t h e  liberal c r e d i t  terms t h a t  prevai led p r i o r  t o  the  1820 

Act, many purchasers of pub l i c  lands found i t  d i f f i c u l t  t o  meet t h e i r  deferred 

payments and thus c l e a r  t h e i r  t i t les.  Accordingly, the Congress, a f t e r  1806, 

enacted a continuous a e r i e s  of r e l i e f  acts designed t o  alleviate t he  

s i t u a t i o n .  

38. Pub l i c  Land Sales  i n  Alabama. 

(a) Credi t  Sales  - (1803-1820) 

I n  1802, Georgia yielded t o  the United S ta t e s  i::e 



ownership claima t o  the  Mississippi Terri tory,  the l a t t e r  thereupon 

becoming p a r t  of the  public domain. 

Soon a f t e r  the  United Sta tes  had acquired the Choctaw landa (Royce 

Area 46) under the Treaty of October 17, 1802, 7 Stat. 73, Congress, 

under the Act of March 3, 1803, established a land off i c e  a t  S t  . Stephens, 

i n  what was then Washington County. A l l  land between the Tombigbee and 

Pear l  rivers.waa included i n  the  S t  stephensf land off ice .  The 1803 Act 

provided f o r  t h e  confirmation of exie t ing Br i t i sh  and Spanish land grants ,  

inchdingpreemption r igh t s .  The a c t  a l s o  awarded preemption r i g h t s  t o  

ac tua l  s e t t l e r s  who were heads of families or  over 2 1  years of age and 

who had been evacuated by Spanish troops i n  1797. Salea t o  e l i g i b l e  

purchmerswere to  be made a t  the minimum pr ice  of $2.00 per acre  i n  

accordance with the  Act of May 10, 1800, 2 Sta t .  73. By the Act of May 3, 

1807, the  then res ident  squat ters  were accorded preemption pr iv i leges  

and a l l  fu tu re  trespasses on public lands were prohibited. 

The f i r a t  public s a l e s  a t  St.  Stephens occurred i n  1807 and up u n t i l  

the end of August, 1811, a l l  s a l e s  were preemption s a l e s  a t  no more than 

the minimum $2.00 per acre. Although i n i t i a l  sa les  were ra the r  slow, 

they pi&ed up between 1816-1820, when " ~ a z o o  ~ c r i  ptt  or "Mississippi  

Stock" became an acceptable medium of payment for  these Alabama lands. 

"Yazoo Scrip" was frequently discounted and so ld  as low a s  $40 per $100 

value. 

Relinquishments within the St. ~ t e p h e n s '  land d i s t r i c t  were heavy. 

By 1820, some 385,828 acres had been relinquished a t  t o t a l  purchase b id  of 
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$963,852. When resold at public auction, these lands rare ly  brought more 

than the  prevai l ing  $1.25 per acre cash price.  

The Cherokee land cession of 1806 included a tr iangular  piece of land 

north of the Tennessee River i n  what was t o  become Madison County,Alabama. 

When t h a t  t r a c t  was offered f o r  public s a l e  i n  1809, i t  was rapidly taken 

up by cotton planters  from Georgia. In  Madison County the town of 

Huntsville was established i n  1810, and it  soon became the commercial center 

of the  northern pa r t  of the  s t a t e .  

The Huntsville land o f f i ce ,  which covered the r i c h  valley lands of the  

Tennessee River, opened i n  1810. Speculators paid between $50 and $70 per 

ac re  i n  a few instances f o r  lands i n  the  Tennessee River country. In 

1818 ordinary cotton land w a s  bid from $20 t o  $30 an acre, and over 973,000 

acres  of public land was sold  a t  an average of $7.45 per acre. Over 

$1,000,000 of "Yazoo scripf '  was applied i n  payment for the land, however. 

Except f o r  1818, and the year 1819,when over 220,000 acres of public land 

brought s l i g h t l y  more than $3.00 per acre,  public land sa les  i n  the Huntsville 

land d i s t r i c t  up t o  1820 sold at, o r  s l i g h t l y  above,the $2.00 s ta tu tory  

minimum. 

The Milledgeville land o f f i c e  i n  Georgia with jur isdic t ion over 

c e n t r a l  Alabama was opened i n  1817, and moved t o  Cahaba, Alabama i n  1819. 

The f i r s t  s a l e s  of public lands from the 1814 Creek land cession took V J ~ V  

i n  August, 1817, and were made from a t r a c t  along the  headwaters of the 

Alabama River near the  present c i t y  of Montgo~ry .  sa les  i n  1817 amounted t o  
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nearly $800,000, and sales of new t r a c t s  i n  t h e  same region,  o f f e red  i n  1818, 

brought i n  near ly  $1,000,000. The most coveted lands t h a t  were so ld  l a y  

wi th in  t h e  wide bend of the Alabama River, and upon a bluff which formed the 

opposi te  bank. The s o i l  i n  the  bend was of t h e  best q u a l i t y ,  and the 

b lu f f  of fered  an exce l l en t  site upon which the  newly founded town of 

Montgomery was t o b e b u i l t .  The p r i n c i p a l  purchasers of these  r i c h  bottom 

lands were groups of land specula tors .  Few a c t u a l  settlers were numbered 

among t h e  initial buyers and much " ~ a z o o  scrip" changed hands i n  consummating 

these  o r i g i n a l  sales. 

In 1819, l a r g e  segments of pub l i c  land along the  Alabama River below 

Montgomery were added t o  the market. I n  a l l ,  same 1.5 mi l l i on  ac res  

of Alabama public lands were sold i n  t h e  Milledgeville-Cahaba Land D i s t r i c t  

between 1817 and 1820 a t  an average p r i c e  of $3.56 per  acre .  Over 

$600,000 i n  "Yazoo sc r ip"  w a s  used t o  purchase these  lands and. almost 

650.000 acres of t h i s  land, represent ing  a t o t a l  purchase b id  of 

$2.7 mi l l i on ,  was u l t imate ly  re l inquished .  

(b) Caah Sales  (1820-1832) 

The a b o l i t i o n  of t h e  credit system of publ ic  land sa les  

i n  1820, helped q u i e t  t h e  specu la t ive  f eve r  t h a t  had generated abnormally 

high p r i c e s  f o r  q u a l i t y  land. With the advent of the  $1.25 pe r  a c r e  

cash s a l e s ,  t he re  s t i l l  remained an accumulated publ ic  land debt i n  

Alabama of roughly $11 mi l l ion .  In  1822, Congress took l e g i s l a t i v e  

steps t o  a l l e v i a t e  the problems of the d i s t r e s s e d  purchaser who had f a l l e n  . 
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i n t o  se r ious  debt.  These r e l i e f  measures permitted the indebted 

purchaser t o  r e l inqu i sh  a por t ion  of h i s  holdings upon which a balance 

was s t i l l  owing. Payments ac tua l ly  made were then applied t o  s a t i s f y  t h e  

balance due on those lands t h a t  were retained.  The balance due on re ta ined  

land was reduced 37% t o  accommodate the  new $1.25 cash s a l e  p r i ce ,  and 

c e r t a i n  c r e d i t  was made avai lab le .  Relinquishments s t i l l  remained a 

major problem i n  Alabama. Between 1821 and 1828, over $7.8 mi l l ion  

of publ ic  land indebtedness was r e t i r e d  by the  simple expediency of 

re turn ing  over 1.5 mi l l i on  a c r e s t o  t h e  market place. 

New of fe r ings  of publ ic  land a t  the  $1.25 per  acre  cash p r i ce  were 

made i n  t h e  Sparta Land D i s t r i c t .  The pr inc ipa l  t r a c t s  involved were the 

former Creek lands ceded under the  August 9, 1814 , t r e a t y  of cession. 

Surveys of these  southern Alabama lands were not completed u n t i l  1824 

a n d t h e  lands  were not  on t h e  market u n t i l  1827. Although a few choice t r a c t s  

brought $30 t o  $50 pe r  a c r e ,  t h e  bulk of the  sales held almost uniformly 

t o  t h e  $1.25 s t a t u t o r y  minimum. 

From 1829 through 1834, s l i g h t l y  more than 2.4 mi l l i on  acres of public  

land were s o l d  at an average cash s a l e  p r i c e  of $1.30 per  acre.  

(c) Unsold Public  Lands 

On June 30, 1827, t h e  General Land Off ice f i l e d  a repor t  

t h a t  showed the amount of unsold acreage i n  Alabama and t he  number of 

years  t h e  lands had been on t h e  market wait ing f o r  a buyer. A tabula t ion  

from each of  the f ive p r i n c i p a l  land d i s t r i c t s  shows t h e  following: 
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Date of Date of Acreage Sold t o  S t i l l  Y r s .  Offered 
1st Sale Land Off ice  Last Sale  Offered 6/30/27 Offered on Market 

1809 Huntsv i l le  1820 4,386,534 1,068,850 3,317,684 6-1/2 t o  1 8  
C 

1811 S t .  Stlephens 1823 2,606,524 380,741 2,225,783 3-1/2 t o  15-3/4 

1817 Cahaba 1820 3,096,474 1,172,172 1,924,302 6-112 t o  9-3/4 

1821 ~ s c a l o o s a  1826 3,6l l ,128 466,867 3,144,261 1-1/2 t o  6 

1823 Spar ta 1827 2,740,353 71,046 2,669.307 1 mo. t o  3 112 

16,441,013 3,159,676 13,281,337 

As of December 31, 1832, i t  was repor ted  t o  Congress t h a t  4,335,471 acres 

of pub l i c  land had been s o l d  i n  Alabama. A f u r t h e r  r epor t  showed t h a t  

17,992,339 a c r e s  of surveyed land had been offered  f o r  publ ic  en t ry .  Of 

such acreage 11,101,697 acres  had been of fered  s i n c e  r I~e  $1.25 per  acre cash 

sales s t a r t e d  on Ju ly  1, 1820, and 6,171,803 a c r e s  preceding t h a t  da te .  

39. I n t e r e s t  Rates and Bankinq. In  the  e a r l y  days, immigrants t o  

Alabama had t o  depend upon any acceptable medium of exchange t h a t  was ava i l -  

able.  The fore ign  exchange of t h e  Spanish, French, and B r i t i s h  money 

was common, espec ia l ly  s i l v e r  and gold specie .  The development of t h e  

United S t a t e s  Bank and American s i l v e r  currency helped s t a b i l i z e  the  flow 

of paper money t h a t  was redeemable i n  spec ie  as a common medium of exchange. 

Banks were e s t ab l i shed  a t  Huntsvi l le  i n  1816, S t .  Stephens and Mobile i n  1818, 

Cahaba i n  1824 and ~ u s c a l o o s a  in 1826. By 1832 branches of the  Bank of the  

S t a t e  of Alabama had been opened i n  Decatur, Montgomery and Mobile. Although 

these  banks were sometimes shaky, they brought reasonable s t a b i l i t y  t o t h e  

currency and provided needed c a p i t a l  f o r  expansion. 
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With t h e  exception of one year i n  1818-1819, the  i n t e r e s t  r a t e  i n  

Alabama was genera l ly  s t a b i l i z e d  a t  s i x  percent through s t a t e  l a w  and 

bank cha r t e r s .  . . Federal i s sues  were a l s o  r a t h e r  general ly s t ab i l i zed  a t  

s i x  percent.  

40. Economic Considerations. A s  of 1832, Alabama was economically an 

a g r i c u l t u r a l l y  or ien ted  s t a t e  with co t ton  being t h e  money producing crop. 

After t he  war of 1812-14 had ended, English m i l l s  bought heavi ly of 

American cot ton  and as a r e s u l t  p r i c e s  jumped sharply upward t o  as much 

a s  30 cen t s  per  pound i n  1816 and 34 cen t s  per  pound i n  1818. The conditions 

of t h e  co t ton  market e i t h e r  s t imulated o r  supressed the  demand f o r  good 

cot ton lands,  t he  consequences being t h a t  i n  Alabama recurrent  periods of 

boom and depression occurred concurrent ly with specula t ive  land buying. 

Following t h e  w a r  of 1812-14, Alabaaa experienced a b r i e f  boom per iod t h a t  

ended i n  1819 when a depression s e t  i n  t h a t  l a s t ed  u n t i l  1828. During t h i s  

period cot ton  p r i c e s  f e l l  t o  10 cen t s  per pound. During the  next four 

years,  the  economy began t o  recover ,  and the  next boom period i n  Alabama 

h i s to ry  was recorded i n  1834. 

I n d u s t r i a l  development i n  Alabama, as of 1832, was of minor considerat ion 

in its economy. Other than a g r i c u l t u r a l  employment the  supportive c ~ m u e r c i a l  

serv ices  of a g r i c u l t u r e  were the only o ther  major sources of a c t i v i t y  and 

employment. 

41. P l a i n t i f f ' s  Appraiser - Mark J. Williamson. The  lai in tiff ' 8  

expert appra i sa l  witness  was M r .  Mark J. Williamson, a r e a l  e s t a t e  appra iser  

from Birmingham, flab-. Mr. Williamson submitted an appra isa l  repor t  

and a l s o  t e s t i f i e d  i n  support of his appra isa l .  
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Mr. Williaolson waa of the  opinion, t h a t ,  i n  1832, the  highest  and bes t  

rye of the  subject  t r a c t  by a prospective buyer and buyers was f o r  fnveatmenta 

develo~ment,, and resale.  According t o  M r .  Williamson portions of the  area  

would be used f o r  townsites, business, r e s iden t i a l  and i n s t i t u t i o n a l  

development ; other  areas might be used f o r  recreat ional  purposes, while 

those areas outside of the townsites would be p ro f i t ab le  f o r  commercial 

enterprises.  Larger sect ions of land would be best  su i t ed  f o r  timber 

growing and general a g r i c u l t u r a l  use. A prospective purchaser of the  

subject  t r a c t  i n  1832,according t o  M r .  Williamson,would have given prime 

consideration t o  the  fu tu re  po ten t i a l  of the  area. 

Mr. Willi~mson u t i l i z e d  the market da ta  o r  comparable s a l e s  approach 

i n  estimating the 1832 f a i r  market value of the subject  t r a c t .  From 

the  deed records i n  nine counties near and adjoining the western boundary 

of the  subject  t r a c t  M r .  Williamson abstracted p r iva te  s a l e s  data  

f o r  the  f i v e  year period, 1830-1834 inclusive.  ~ c c o r d i n g  t o  ML 

Williamson he edited t h i s  s a l e s  data,  involving some 2@00transactions,  

by el iminating therefrom a l l  deeds showing family connections, and those 

showing improvements. 

From the  following simple averaging of the  t o t a l  acreage and s a l e s  

pr ices  i n  the  nine counties M r .  Williamson arr ived a t  an average s a l e s  p r i ce  

of $4.35 per acre: 
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County Acreage 

Autauga 
Tus caloosa 
Pike 
S t .  Clair 
Jef ferson  
Shelby 
Henry 
Dallas  
Montgomery 

Tot a1  
Sales  Pr ice  

Average Price P1. EX. 
Per Acre No . 

H e  then discounted s a i d  average p r i ce  f o r  survey cos ts ,  f o r  t h e  s i z e  of 

t h e  subjec t  t r a c t ,  and f o r  poss ib le  improvements not shown by the deed records, 

such a s  c l ea r ing  land,  even though the timber from the cleared lands was 

used t o  bu i ld  houses, f o r  fencing and f o r  o ther  purposes. H i s  ove ra l l  dis-  

count, which was 38.4% o r  $1.67, was based on M r .  ~ i l l i a m s o n ' s  professional  

judgment. The balance, o r  $2.68 an acre ,  represented M r .  ~ i l l i a m s o n ' s  

per  a c r e  f a i r  market value estimate of the  5,200,000 ac res  i n  the subject  

t r a c t  a s  of Apr i l  4,  1832, o r  a t o t a l  value estimate of $13,936,000.00 

M r .  Williamson a l s o  t e s t i f i e d  t h a t  a prospective purchaser of t he  subjec t  

lands could have paid $2.68 cents  an acre for  these lands, and doubled h i s  

money by disposing of them wi th in  a period of f i v e  years,  considering the  grea t  

demand f o r  these lands. He t e s t i f i e d  fu r the r  t ha t  the  considerable supply 

of publ ic  lands ava i l ab le  at $1.25 per ac re  had no e f f e c t  whatsover on the  

s e l l i n g  p r i c e  of p r iva te  lands,  t h a t  h i s  evaluat ion was on the conservative 

s i d e ,  and t h a t  he  had duly considered a l l  of t he  a t t r i b u t e s  of the  subjec t  

t r a c t ,  such as i nc rease  of population, demand, temperature, e levat ion,  cropfh , 

t r anspor t a t ion  f a c i l i t i e s ,  nearness t o  outs ide  markets, e tc .  i n  determining 

the  fair market value of the award area.  
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In addit ion t o  the  above p r iva te  s a l e s  data,  Mr. Williamson t e s t i f i e d  t o  

98 p r iva te  sale t ransactions i n  Talladega County, one of the  counties 

formed from the subject  t r a c t ,  f o r  the  years 1832, 1833, and 1834. The 98 

t ransactions,  ranging i n  p r i ce  from $0.10 per acre t o  $6.25 per acre ,  

conveynd a t o t a l  of 33,000 acres  fo r  a overa l l  consideration of $48,302.00, 

o r  an average of $1.46 per acre. Because approximately 81% of these s a l e s  

were made by res ident  Creek Indians, Mr, Williamson speculated t h a t  fraud 

m y  have ta in ted  these sales. These pa r t i cu la r  t ransactions did not 

f igure  i n  M r .  Williamson's evaluation of the subject  area. 

42. Defendant's Appraiser - Ernest G. Booth. The defendant's expert  

appraiser  was M r .  Ernest G. Booth, a s t a f f  appraiser  with Gordon Elmquist 

4 Associates, St. Paul, Minnesota. M r .  Booth submitted a wr i t t en  appra isa l  

repor t  and a l s o  t e s t i f i e d  i n  support of h i s  appraisal  of the  subject  

t r a c t  . 
According t o  M r .  Booth he adopted four approaches i n  developing an 

1832 f a i r  market value est imate f o r  the subject  t r a c t .  The i n i t i a l  two are 

i n t e r r e l a t e d  and involve f i r s t ,  the s e l l i n g  of a proportionate share of 

the  subject  t r a c t  a t  the  prevail ing $1.25 per acre  government p r i c e  f o r  

public lands, and the  balance a t  $0.40 per acre,  and secondly, an est imate 

baaed on the amount of unsaleable land within the subject  t r a c t  using the  same 

$1.25 per acre  p r i ce  fo r  government lands a s  the bas ic  ingredient.  The 

t h i r d  approach involved est imating the  market value of the  severa l  c lasses  of 

land within t h e  subject  t r a c t  with improvements included. The four th  



40 Ind. C1.  Comm. 175 219 

approach is based upon the  h i s t o r y  of t he  s a l e  of f i r s t  and second c l a s s  

publ ic  l ands  i n  Alabama. 

method of a p p r a i s a l  which 

a t  no t i m e  d id  he u t i l i z e  

t r a d i t i o n a l  "market data"  

tract.  

Although M r .  Booth a t  one stage adopted a 

he captioned "The P r i v a t e  Enterpr ise  ~ p p r o a c h , "  

comparable p r i v a t e  sales of nearby land,  o r  t he  

approach, i n  h i s  va lue  estimates f o r  t h e  sub jec t  

M r .  Booth's 1832 f a i r  market va lue  estimate f o r  t he  subjec t  t r a c t  

(5,128,425 ac re s )  w a s  $3,743,750 o r  $0.73 pe r  acre .  

43. Analysis of P r i v a t e  Sa l e s  Data. The p l a i n t i f f ' s  exper t  witness ,  

M r .  Williamson, assembled a b s t r a c t s  of over 2000 p r i v a t e  s a l e s  of r e a l t y  

i n  n ine  count ies  proximate t o  t he  sub jec t  a r e a  from 1830-1834. P l a i n t i f f  

contends t h a t  these  lands  were genera l ly  comparable i n  s o i l s ,  c l imate  and 

topography t o  t he  sub jec t  area. P l a i n t i f f  a l s o  claims t o  have c a r e f u l l y  

e d i t e d  t he se  sales t o  eliminate s a l e s  between members of the  same family 

and sales which show improvements. The Commission examined t h e  s a l e s  da ta .  

W e  found included t h e r e i n  many s a l e s  between persons of the same surname, 

obvious town l o t  s a l e s ,  sales t o  set t le deb t s ,  s h e r i f f  sales, e s t a t e  sales 

and numerous r e s a l e s  of t he  same property.  A l l  of these  condi t ions  tend 

t o  d i s t o r t  t h e  v a l i d i t y  of t he  s a l e s  da ta .  Notwithstanding these  short-  

comings t he  Commission is of the  opinion t h a t  p r i v a t e  s a l e s ,  i n  the absence 

of evidence t o  t he  con t r a ry ,  a r e  the bes t  evidence of t he  p r i c e  a w i l l i n g  

buyer w i l l  pay t o  a w i l l i n g  s e l l e r .  

To minimize t he  effect of extreme p r i c e s  at e i t h e r  end of t h e  spectrum, 

the  Commission ranked the p r i v a t e  sales i n  each county i n  order  of the 

p r i c e  paid per  acre and divided them i n t o  qua r t e r s .  The C ~ m f s s i o n  then 
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discarded the h ighes t  and lowest q u a r t e r s  and computed the  average price 

per  a c r e  on t h e  basis of t h e  remaining inner  q u a r t i l e s .  T h i s  procedure 

was then repeated for  each of the years i n  quest ion.  The e f f e c t  of t h i s  

analysis is as follows: 

STATISTICAL ANALYSIS BY COUNTY 

A l l  Sa l e s  Inner Quart ile Data 
County P r i c e  Per  Acre P r i c e  Per Acre No. Sales 4c re s  Per Sale 

Pike  
Shelby 
Montgomery 
Autauga 
Henry 
S t .  Clair 
J e f f e r son  
Tuscaloosa 
Dallas 

Year - 

Tota l s  4.35 3.26 

STATISTICAL ANALYSIS BY YEAR 

A l l  Sales Inner  Quartile Data 
Price Per Acre Price P e r  Acre No. Sales Acres Per Sale 

Totals 4.35 3.17 

44. Sales in t he  Subject Area. After the 1832 cession four  s i g n i f i c a n t  

s a l e s  of ceded t e r r i t o r y  occurred. 23,040 acres were so ld  by Eli Shor te r  at 

an average p r i c e  of $4.12 p e r  acre between 1834 and 1836. 9,600 acres were 

purchased from Creek chiefs i n  1835 for $3.65 per acre and resold by 1838 
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a t  an average p r ice  of $7.81 per acre. I n  1836 there was a repor t  t h a t  

two land speculators had sold 36,160 acres  at an average pr ice  of $9.38 

per acre. In  1836 and 1837 public auction sales were held t o  dispose of 

lands held f o r  the benef i t  of Creek orphan children,  pursuant t o  Ar t i c le  

I1 of the  1832 Treaty. 12,800 acres  were sold a t  an average pr ice  of . . 

$8.29 per acre.  These s a l e s  indica te  t h a t  high pr ices  were paid f o r  

s e l e c t  portions of t h e  subject  area ,  however, they comprise less than 

1 1/2 percent of the  t o t a l  t r a c t .  No attempt has been made t o  ident i fy  

the lands sold and there  is no reason t o  believe t h a t  the lands of the 

subject  area were of any greater  value than those of the  neighboring counties. 

45. Highest and Beat Uee - As of April 4,  1832, the subject  t r a c t  

could best  be u t i l i z e d  f o r  farming a c t i v i t i e s .  The choicest lands would 

best  be u t i l i z e d  f o r  large sca le  p lanta t ion type farming while the  balance, 

exclusive of non-agricultural areas,  would be read i ly  adaptable for sub- 

sistence hamestead farming. 

46. Fai r  Market Value. Based upon the  foregoing f indings of f a c t  

and a l l  the  evidence of record, and, f o r  the reasons s t a ted  i n  the accompany- 

ing opinion, the  Commission f inds  and concludes t h a t ,  a s  of April 4,  1832, 

the subject  t r a c t  had a f a i r  market value of $8,365,552. 

Conclusion 

47.  L i a b i l i t y  having been established herein i n  accordance with the 

(3ommiasion's previous f inding t h a t  the defendant's f a i l u r e  t o  carry out 

the individual  reserve provisions under the 1832 t r e a t y  of cession 
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constituted unconscionable consideration (finding of fact No. 2 4 ,  26 

Ind C1. Comm. 410), the plaintiff is entitled to recover from the 

defendant the sum of $8,365,552, less any payments on the claim or other 

off sets, which matters shall be the subject of further proceedings. 

uohn/CT. Vance , Connnissioner 


