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BEFORE THE INDIAN CLAIMS COMMISSION 

THE PILLAGER BANDS OF CHIPPEWA INDIANS ) 
I N  TW STATE OF MINNESOTA, - 1  

1 
P l a i n t i f f s ,  1 

1 
v. ) Docket No. 144 

1 
THE UNITED STATES OF AMERICA, 1 

1 
Defendant . 1 

FINDINGS OF FACT AND ORDER ALLOWIBlG.ATTORNEY'S EXPENSES AND DENYING 
PETITION FOR ALLOWANCE OF INTEREST ON DISBURSEMENTS 

HAVING CONSIDERED the applicat ion f o r  the  reimbursenent of attorney 

expenses f i l e d  by Robert C. Bell ,  Eaq., attorney of record f o r  the  p l a i n t i f f s  

i n  this docket, and the  e n t i r e  record regarding the applicat ion,  the  

Conmission f inds  and determines a s  follows: 

1. The Award. On October 25, 1973, the  C o d e s i o n  entered a f i n a l  

award i n  favor of the  p l a i n t i f f s  f o r  $405,299.06 i n  f u l l  sa t i s fac t ion  of 

a l l  claims i n  Docket 144. 32 Ind. C1.  Comm. 156. Funds t o  s a t i s f y  the  

award were appropriated by the  Congress on June 8, 1974, 88 Sta t .  195. 

2. The Attorney Contracts. The contrac ts  between the pe t i t ioner  and 

the  p l a i n t i f f s  are f u l l y  described and iden t i f i ed  i n  the   om mission's 

f inding of f a c t  4 entered on July 1 7 ,  1974, r e l a t i n g  t o  at torney's  fee. 

34 Ind. C1. Comm. 255. This f inding is incorporated herein by reference. 

3. Contract Provisions on Expenses. In the s a i d  contracts  between 

pe t i t ioner  and p l a i n t i f f s ,  the  following paragraph provides f o r  the 

reimbursement of expenses incurred by pe t i t ioner  a s  follows: 
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In  add i t ion  t o  t h e  f ees ,  o r  compensation f o r  s e rv ices  
hereunder, s a i d  a t torney  s h a l l  be allowed and paid out  
of any judgment, appropriat ion o r  award contemplated 
hereunder, such a c t u a l  and necessary expenses incurred 
by him as a r e  proper i n  connection with the  performance 
of h i s  d u t i e s  i n  t h e  premises, including among o ther  
things,  cour t  cos t s ,  p r i n t i n g  of pleadings, b r i e f s ,  
t r a n s c r i p t s  and records, deposi t ions,  interpreting, 
c l e r i c a l  h i r e  and stenographic charges, aud i t ing  and 
accounting, te legraph and telephone b i l l s ;  and o the r  
s i m i l a r  i tems, properly chargeable, a r i s f n g  out  of t h e  
inves t iga t ion ,  prepara t ion  o r  prosecut ion of t h e  claims 
of the P i l l a g e r  Bands, including automobile t r a v e l ,  as 
may be incurred f o r  s e l f ,  a s soc ia t e  counsel, stenograher  
and i n t e r p r e t e r ,  a l l  b i l l s  f o r  expenses t o  be itemized 
and v e r i f i e d  by t h e  a t torneys ,  and paid upon t h e  approval 
of t h e  Secretary of t h e  I n t e r i o r ,  o r  some o f f i c e r  designated 
by him f o r  t h e  purpose. 

4. Expense Pe t i t i on .  Robert C. Bell, a t torney  fo r  p l a i n t i f f s  here in ,  

has f i l e d  a p e t i t i o n  and a supplemental a f f i d a v i t  f o r  t h e  reimbursement of 

a t to rney ' s  expenses incurred i n  the prosecution of t h i s  case. In the  

i n i t i a l  p e t i t i o n ,  f i l e d  March 29, 1974, p e t i t i o n e r  a l l eged  t h a t  he incurred 
1/ - 

$7,390.27 i n  reimbursable expenses during the  period October 4, 1968, 

through December 14, 1972, wi th  the  exception of telephone expenses of 
2/ 

$137.13- which were incurred during the years 1957 through 1962. Subsequently, 

on July 8, 1974, p e t i t i o n e r  withdrew two expense items, one f o r  $9.57 and 

the  o ther  f o r  $19.95, However, i n  a letter f i l e d  on March 22,  1977, Mr. 

B e l l  s t a t e d  t h a t  h e  did no t  wish t o  wfthdraw the  l a t t e r  expense i t e m  

1/ The p e t i t i o n  s t a t e s  t h a t  the claimed expenses t o t a l  $7 ,374 .72 .  However, - 
t h i s  t o t a l  is understated by $15.55 due t o  e r r o r s  i n  ca l cu la t ions .  

2/ The p e t i t i o n  states t h a t  telephone expenses for t h e  years  1957 through - 
1962 t o t a l  $138.33, However, this total is overstated i n  the  amount of 
$1,20 due t o  an error i n  ca lcula t ion .  
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f o r  $19.95. Therefore, the  ne t  amount clalmed i n  the  i n i t i a l  pe t i t ion  

is $7,380.70. 

Mr .  B e l l  f i l e d  a supplemental a f f i d a v i t  f o r  expenses on July 8, 1974, 

f o r  the  period 1946 through 1965, wherein he claimed addi t ional  reimburs- 

a b l e  expenses i n  the  amount of $2,503.09. Thus, the t o t a l  ne t  claim 

f o r  reimbursable expenses i n  t h i s  docket is $9,883.79. 

5. Notice t o  Par t ies .  Pursuant t o  Rule 34b of the  omm mission's 

Rules of Procedure, the Clerk of the  Commission no t i f i ed  the  appropriate 

p a r t i e s  of the  f i l i n g  of the  p e t i t i o n  and the supplemental a f f i d a v i t  f o r  

the reimbursement of expenses i n  t h i s  docket. The following responses 

have been received: 

A. On June 27, 1974, the  defendant f i l e d  a motion f o r  an order 

requiring addi t ional  support of t h e  i n i t i a l  p e t i t i o n  f o r  at torney's  

expenses. Attached the re to  w a s  a copy of a l e t t e r  dated June 12,  1974, 

from the  Associate S o l i c i t o r  f o r  Indian Affairs ,  Department of the  

In te r io r ,  t ransmitt ing a copy of a memorandum dated May 29, 1974, from 

the  Acting Deputy C o d s s i o n e r  of Indian Affa i rs  t o  the  So l i c i to r  of 

t h e  Department of the  In te r io r .  The memorandum outlined numerous objections 

t o  s p e c i f i c  items of expense al leged i n  t h e  applicat ion.  

B. The Department of J u s t i c e  responded t o  the supplemental a f f i d a v i t  

f o r  expenses on August 21, 1974, s t a t i n g  t h a t  i t  takes no posi t ion i n  

respect  t o  the  expenses claimed. Enclosed with the  response was a copy. 

of a l e t t e r  dated August 16, 1974, from the  Associate So l i c i to r  f o r  

Indian Affairs,  Department of the I n t e r i o r ,  t ransmitt ing a copy of a 
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memorandum dated August 8, 1974, from the Acting Deputy Commissioner of 

Indian Affairs  t o  t h e  So l i c i to r  of the  Department of the  In te r io r .  The 

s a i d  memorandum s t a t e d  t h a t  expenses were claimed during a period p r i o r  t o  

contract ;  t h a t  unsupported expenses were claimed f o r  the period 1946 through 

1953; t h a t  expenses f o r  the  period 1954 through 1965 were supported by 

cancelled checks only, with th ree  l i s t e d  exceptions; and t h a t  per diem 

was claimed, although applicant 's  contract  No. 14-ind.  42042 provided 

fo r  reimbursement of ac tua l  expenses which were t o  be itemized and veri-  

f i e d  by the  at torney,  

By letter dated March 22, 1977, M r .  Bell  furnished addi t ional  

information which gave the  purposes fo r  c e r t a i n  of the  claimed t rave l  

expenses and explained other  items. He also f i l e d  copies of ledger 

sheets  summarizing telephone expenses f o r  the  period from 1957 through 

1972. 

Subsequently, by l e t t e r  dated June 14, 1977, M r .  B e l l  transmitted 

fu r the r  docmentat ion which included copies of day book e n t r i e s  for the 

years 1954, 1957 through 1962, and copies of calendar e n t r i e s  f o r  the 

years 1968 through 1972. This documentation s t a ted  the purpose f o r  some 

claimed t r a v e l  expenses. 

6. Petition f o r  Allowance of In te res t  on Disbursements. By l e t t e r  

and pe t i t ion ,  f i l e d  December 9, 1974, M r .  B e l l  requested reimbursement f o r  

i n t e r e s t  expense incurred on amounts he borrowed f o r  expenses advanced 

i n  t h i s  case. 

On January 7, 1975, Simon Howard, a member of the  P i l l ager  Band, 

responded on its behalf i n  opposition t o  sa id  pe t i t ion .  
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Subsequently, i n  a l e t t e r  received January 13, 1975, the Leech Lake 

Reservation Buainess Committee, by Harold R. Finn, Secretary-Treasurer, 

s t a t e d  t h a t  i t  w a s  a l s o  opposed t o  Mr. Bell's request f o r  i n t e r e s t  on h i s  

expenses i n  t h i s  case. 

On February 12,  1975, the  defendant f i l e d  its opposition t o  allowance 

of i n t e r e s t  on at torney's  expenses. Attached there to  was a l e t t e r  dated 

February 4, 1975, from the  Assistant  So l i c i to r ,  Department of the  In te r io r ,  

taansmitt ing a memorandum dated January 20, 1975, from the  Acting Deputy 

h m i s s i o n e r  of Indian Affairs .  It was t h e  opinion of the  Bazsau of 

Indian Affairs ,  as w e l l  as the  Department of Jus t i ce ,  t h a t  no i n t e r e s t  

should be allowed on at torney's  expenses. 

In  its memorandum of January 20, 1975, the  Bureau of Indian Affairs  

s t a t e d  t h a t  i t  believed the  same pr inciple  should apply t o  i n t e r e s t  

claimed on at torney expenses here in  as governs the  allowance of i n t e r e s t  

in t r i b a l  claims against  the United S ta tes  s e t  out by the Court of C l a i m s  

i n  United Sta tes  v. Delaware Tribe, 192 C t .  C1. 385, 392 (1970). 

In t h e  Delaware case, supra, the  Court of C l a i m s  s t a t e d  th8 w e l l -  

recognized pr inciple  t h a t  the United Sta tes  is not l i a b l e  f o r  i n t e r e s t  i n  

the  absence of a contrac tual  o r  s t a tu to ry  requirement t o  pay in te res t .  

The defendant and the  Bureau of Indian Affafrs would use t h i s  pr inciple  

t o  extend such immunity t o  t r i b a l  funds. W e  do not agree t h a t  t r i b a l  

funds have been accorded such immunity and cannot be subject  t o  the  payment 

of i n t e r e s t  . On the  contrary,  when Congresqmgablished . , the  revolving 

loan fund whereby funds were made avai lable  t o  Indian t r i b e s  i n  order 
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t o  obtain expert  ass is tance  f o r  preparation and t r i a l  of claims pending 

before the Indian Claims Commission, i t  a l s o  provided t h a t  any such loan 

would bear i n t e r e s t  and t h a t  both the  loan and the  i n t e r e s t  would be 

repayable out  of the  proceeds of any judgment recsvered'by the  t r i b e  on 

i ts  claim against  the  United States.  See 25 U.S.C. EP70n-1, n-2. 

W e  bel ieve the language of the  aforementioned statute manifestly 

demonstrates t h a t  the p r inc ip le  s t a t e d  i n  the  Delaware case, supra, 

is inapplicable t o  the  i s sue  of whether pe t i t ioner  is e n t i t l e d  t o  be 

reimbursed for In te res t  expense from funds awarded herein. 

Another reason f o r  the  Bureau of Indian Affa i r ' s  opposition t o  the 

reimbursement f o r  i n t e r e s t  expense was tha t  the  contracts  of employment 

under which M r .  B e l l  was authorized t o  prosecute claims i n  t h i s  docket 

and which provided f o r  allowance of ac tua l  and necessary expenses contained 

no provision f o r  allowance of i n t e r e s t  on such expenses. We a r e  i n  

agreement with t h i s  pos i t ion  and believe the  lack of such a provision is  

determinative of the  i n t e r e s t  issue.  

That p a r t  of the  contract  between p l a i n t i f f s  and pe t i t ioner  which 

provides f o r  the  reimbursement of expenses is c lea r  and unambiguous, and 

there is no provision f o r  allowance of i n t e r e s t  on such expenses. It 

i e  a well-established pr inciple  t h a t  a court may not rewrite a contract  

f o r  the  pa r t i e s ,  nor is i t  the  function of the  judiciary t o  change the  
3/ - 

obligations of a contract  which the  p a r t i e s  have seen f i t  t o  make. 

- -- 

3/ Williston on Contracts 561OA (3rd ed. 1961). 
I 
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Accordingly, w e  f ind  t h a t  t h e  p e t i t i o n  f o r  allowance of i n t e r e s t  should 

be denied. 

7. Determination of Expenses. ' Pursuant t o  Section 15 of the  Act, 

Rule 34b of the  Commission's Rules of Procedure (25 CFR 9503.34b), a s  

amended, 39 Fed. Reg. 41173, -(1974), the  ~omniss ion 's  Policy Statement 

5102 issued July 15, 1968, and upon examination of the  p e t i t i o n  and the  

supplemental a f f i d a v i t ,  the  supporting documentation, and the  e n t i r e  record 

of expenditures incurred i n  the  prosecution of t h i s  claim, the  Commission 

concludes t h a t  the  claimed expenses included i n  the  supplemental a f f i d a v i t  

f i l e d  on July 8, 1974, f o r  the  period 1946 through 1965 should be denied 

except f o r  t h e  amount of $76.80. This sum represents  t r a v e l  expenses f o r  

f i v e  t r i p s  t o  Washington, D. C., a s  follows: 

Apri l  24, 1960 $14.91 
March 11, 1962 15.00 
March 14, 1962 16.89 
December 6, 1962 15.00 
December 7, 1962 15.00 

A l l  of t h e  remaining t r a v e l  expenses a r e  disallowed because M r .  Bell did 

not  s t a t e  t h e  purpose f o r  t r a v e l  andordid not furnish t i c k e t  s tubs or other 

r ece ip t s  f o r  expenditures. The cancelled checks alone a r e  not su f f i c ien t  

documentation f o r  the  claimed expenses. Pet i t ioner  a l s o  claimed per diem 

i n  the  amount of $594.00 f o r  t h e  1946 through 1965 period. However, the 

contract  with p l a i n t i f f s  herein provides t h a t  the  at torney is t o  be 

reimbursed f o r  a c t u a l  and necessary expenses, with a l l  b i l l s  f o r  expenses 

t o  be itemized and v e r i f i e d  by the  attorney. Therefore, claims f o r  

t r a v e l  expenses computed on a per diem bas is  are  not proper i t e m  f o r  

reimbursemen t . 
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With respect t o  the  four nm-travel  items, there is no documentation 

f o r  one of the  items and only cancelled checks f o r  the  others.  As s t a t e d  

above, cancelled checks alone are not s u f f i c i e n t  documentation f o r  claimed 

expenses. 

Of the  claimed expenses included i n  the supplemental a f f i d a v i t ,  

$76.80 are allowed and $2,426.29 a r e  disallowed. 

With respect  t o  the  expenses claimed i n  the i n i t i a l  p e t i t i o n ,  the 

Comniaaian concludes t h a t  these expenses a r e  reasonable and proper expenses 

of l i t i g a t i o n  and should be allowed with the exception of the  following 

Ex. Page Date 

3 10/7/68 

Amount s Amounts 
Claimed Disallowed 

Nature of 
Expenditure 

Ginn ' s 

Per diem - 
5 days a t  
$11.00 

Eastern Air 
Lines - t r i p  
t o  Washington 

Per diem - 
2 days a t  
$11.00 

Parker-Duryee - 
Zerox. 

Reason f o r  
Disallowance 

Itam purchased 
not itemized; re- 
c e i p t  is  f o r  $.29 

Contract does not 
provide f o r  per 
diem. 

Expense f i l e d  and 
allowed i n  Miami 
v. U.S., 32 Ind. 
C1.  Comm. 242 
(1973) 

Contract does not 
provide f o r  per  
d i m .  

No documentation 
and not iden t i f i ed  
as incurred i n  the  
prosecution of t h i s  
claim. 
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Amounts 
Ex. Page Date Claimed 

Amounts 
Disallowed 

Nature of 
Expenditure 

Per diem - 3 
days in  wash^ 
ingt on 

Canadian Border 
Lodge 

Graystone Hotel 

Curtis Hotel 

Miscellaneous 

Penn. Central 
Bailroad 

Postage, park- 
ing, misc. 

Reason for 
Disallowance 

Contract does not 
provide for per diem 

Insufficient docu- 
mentation. No 
itemization and no 
bill or receipt 
submitted. 

Insufficient docu- 
mentation. Cash 
disbursements must 
be itemized, showing 
date and purpose. 

Hotel bill, Ex. 23, 
paid on 8/16/71 is 
for $17.49. Check 
to hotel is for 
$67.49 or an excess 
of $50.00. Cash 
disbursements mus t 
be itemized, showing 
purpose and date. 

No documentation or 
itemization by date 
and purpose. No 
receipt submitted. 

Insufficient docu- 
mentation. No 
ticket stub or 
receipt submitted. 
Also, date of travel 
is shown as 8/27/71, 
but date of check 
is 8/31/71. 

No documentation or 
itemization by date 
and purpose. 
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Amounts Ambunts Natftre of Reason for 
&.Page Date Claimed Msallowed Expenditure Disallowance 

- 1971 $ 154.00 $ 1% -00 Per diem - 14 Contract does not 
days a t  $11.00 provide fo r  per diem. 

66 3/14/72 207.84 207.84 Harlan Mxon- Check shows t h i s  was 
Witness fee. f o r  "W tness Expensed: 

Expenses were not  
itemized by date  and 
no b i l l s  o r  receipts  
submitted. 

33.15 Alban Tower Claim reduced by 30% 
Hotel - M r .  and because Mrs. Mxon 
Mrs. Harlan was not a witness. 
Dixon. 

78.00 Mileageand Purpose of t r ave l  
tolls-round not  s ta ted .  
t r i p  t o  Wash- 
ington. 

74.00 Mileage - round Purpose of t r ave l  
t r i p  t o  Wash- not s t a ted .  
ington. 

9.10 Tolls-round Purpose of t r ave l  
t r i p  t o  Wash- not s t a ted .  
lngton. 

10.00 P. Sargent Purpose of expendi- 
tu re  not shown. 
Payee on check is 
cash. No b i l l  o r  
receipt  submitted. 

- 1972 473.00 473.00 Per diem - Contract does not 
45 days a t  provide f o r  per diem. 
$11.00. 

8. Recapitulation of the  Claim. The following is a sumrnary of the 

expensea claimed which the  Conrnission concludes a re  reasonable and proper f o r  

reimbursement : 
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Supplemental Aff idavi t  (1946-1965): 

Amount Claimed $2,503.09 

Amount Disallowed 2,426.29 

Amount Allowed 

I n i t i a l  P e t i t i o n  (1968-1972): 

N e t  Amount Claimed, 

Amount Diaalluwed 

N e t  Allowed 

Total  Allowed 

as corrected $7,380.70 

1,621.21 

$5,759.49 

$5,836.29 

IT IS  THEREFORE ORDERED t h a t  out  of t h e  funds appropriated t o  pay the  

f i n a l  award entered he re in  on October 25, 1973, t he re  s h a l l  be diaburaed t o  

Robert C. B e l l  t h e  amount of $5,836.29 a s  reimbursement i n  f u l l  f o r  h i s  

expenses incurred i n  prosecut ing t h i s  claim. 

IT I S  FURTHER ORDERED t h a t  Robert C. Bell's p e t i t i o n  f o r  allowance 

of i n t e r e s t  on disbursements be, and it hereby is,  denied. 

Dated a t  Washington, D. C., t h i s  day of J U ~ Y  1977. 

w. Vance, Commissioner 

erce , Commissioner 

- 
Brantley Blue, s s ione r  


