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BEFORE THE INDIAN CLAIMS COMMISSION 

THE WESTERN SHOSHONE IDENTIFXABLE GROUP, ) 
REPRESENTED BY THE TEMOAK BANDS OF 1 
WESTERN SHOSHONE INDIANS, NEVADA, 1 

1 
P l a i n t i f f ,  ) 

1 
v. ) Docket No. 326-K 

1 
THE UNITED STATES OF AMERICA, 1 

) 
Defendant. 1 

ORDER DENYING MOTIONS TO STAY PROCEEDINGS AND FOR OTHER PURPOSES 

On November 15, 1976, and January 24, 1977, the  Chairman of t h e  Business 

Council of t h e  Temoak Bands of Western Shoshone Indians f i l e d  motions t o  

s t a y  proceedings i n  Docket 3 2 6 4  pursuant t o  reso lu t ions  of t he  Bushess  

Council of t h e  Temoqk Bands. On Apri l  7, 1977, t he  Temoak Bands f i l e d  an 

amended motion f o r  a stay of proceedings and supporting mater ia l  through 

an a t torney  employed by t h e i r  Business Council under a spec ia l  con t r ac t  . 
of March 9, 1977, t o  represent the Temoak Bands before t h i s  Comisslon. 

The Temoak Bands, i n  t h e i r  motions t o  s t a y  proceedings, r e j e c t  the l i t i g a t i o n  

plan followed by t h e  p l a i n t i f f  from t h e  t i m e  t h e  claim was f i l e d .  They 

request  a stay pending an  adminis t ra t ive  determination by the  Secretary of 

the I n t e r i o r  on t h e i r  p e t i t i o n  f i l e d  with t h e  Secretary on February 22, 1977, 

a s se r t ing  t h a t  the Western Shoshone Indians of Nevada own bene f i c i a l  t i t l e  

t o  some o r  a l l  of t he  lands described i n  A r t i c l e  V of t he  Treaty of 

October 1, 1863, of Ruby Valley, 18 S t a t .  689. 
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The defendant responded on November 23, 1976, January 14, and 31, 

February 23, and April 19, 1977, opposing the motions t o  s t a y  on the ground 

t h a t  the Convnission has already ru led  aga ins t  assertions t h a t  the p l a i n t i f f  

m e  Indian title, t o  t h e  lands under considerat ion.  On Apri l  19, 1977, 

the defendant a l s o  fi$ed a motion f o r  an order  dismissing all of t h e  

p l a i n t i f f ' s  claime before the Cornmission i n  subjec t  docket i f  the Commis- 

s i o n  grants  a stay of proceedings herein. 

On November 29, 1976, the p l a i n t i f f ' s  a t torney  of recor4 moved t h a t  

the Counniasion enter its finding8 on o f f s e t s  and s t ay  ent ry  of final 

judgment u n t i l  d i spos i t i on  of the motion t o  stay proceedings. In  a 

response of December 8, 1976, the  defendant opposed t h e  request  for s t a y  

of entry of f i n a l  judgment. On February 28, 1977, the  p l a i n t i f f ' s  a t torney  

of  record r ep l i ed  to  the f i r s t  two motions t o  stay f i l e d  by the  Temoak 

Bandg md on Apri l  19,  1977, r ep l i ed  t o  t h e  amended motion t o  stay, 

requesting, by cross-motions, that t h e  Commission i s s u e  i t a  f indings 

and conclusio~.rs on t h e  offsets  phase of this case and that the Commission 

request the  Secretary of the I n t e r i o r  t o  a s s i s t  i n  holding meetings of 

the Western Shoshones f o r  t he  purpose of deciding on a course of ac t ion  

i n  t h i s  l i t i g a t i o n .  On A p r i l  28, 1977,  t h e  p l a i n t i f f ' s  a t torney  of record 

f i l e d  a response i n  opposi t ion t o  the  defendant 's motion to  dismiss.  

On A p r i l  27, 1977,  t he  defendant responded t o  the cross-motions of 

t h e  attorney of record for  t h e  p l a i n t i f f ;  on May 2 ,  1977, the Temoak 



Bands responded, opposing the defendant's motion t o  dismiss, and replied 

to  the responses of the  defendant and t o  t h a t  of the attorney of record 

f o r  the p l a i n t i f f  t o  the  amended motion f o r  a stay.  The respoose of May 2 

a l s o  repl ied  t o  the cross-motions of the  p l a i n t i f f ' s  attorney of record. 

On May 12, 1977, the  at torney of record f o r  the p l a i n t i f f  responded t o  

thp Temoak Bands' reply t o  the cross-motions. 

Oral argument on the above-listed motions, responses, and supporting 

pleadings was held before the  Conmission on July 18, 1977. 

Upon consideration of the  fofegoing pleadings, the supporting docu- 

ments, and o r a l  argument thereon, and being f u l l y  advised i n  the  premises, 

the  Commission concludes t h a t  : 

(1) The Temoak Bands, organized under the Indian Reorganization 

A c t ,  25 U.S.C. 1461, and recognized by the  Secretary of the  I n t e r i o r  a s  

having author i ty  t o  maintain a s u i t ,  were held t o  have the capacity t o  

maintain the  Docket 326-K s u i t .  Shoshone Tribe of Indians v. United S ta tes ,  

11 Ind. C1. Corn'. 387, 418 (1962). The Western m a h o n e  Ident i f iable  

Group, p l a i n t i f f  herein,  is made up of persons from a t  l e a s t  four separa te  

reservations,  from a colony, and from non-reservation groups. The p l a i n t i f f  

has been represented before the  Commission, s ince  the f i l i n g  of the Docket 

326-K claim i n  1951, by the  Temoak Bands of Western Shoshones. The 

Temoak Bands claim author i ty ,  as exclusive representat ive of the p l a i n t i f f ,  

under an irrevocable power of at torney,  t o  request a stay of these proceed- 

ings i n  attempting t o  obtain p a r t  of the land included in subject  claim 

ra ther  than money compensation therefor.  In f i l i n g  the motions t o  etay, 
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the Business Council of the  Temoak Bands has reversed its former posi t ion  

of pursuing the  claim herein under the Indian Claims CoPPmission Act fo r  

mney compensation and, by requesting the  s tay ,  has adopted the  posi t ion  

of the  Western Shoshone Legal Defense and Education Association. The 

requeata by tha t  Aaaociation fo r  a stay of proceedings and t o  present an 

amepded claim herein were denied by the Counniasion, which denial  was 

s f  f irmed by the Court of Claims. 35 Ind. C1. Corn. 457 (1975), af f ' d ,  

Western Shsohone L e ~ a l  Defense and Education Association v. United S ta tes ,  

209 C t .  C l .  43 (1976), ce r t .  denied 429 U.S. 885 (1976). 

(2) Tuo tribes, the Yomba Shoshones and t h e  Duckwater Shoshones, 

with mewbers belonging t o  the p l a i n t i f f  Ident i f iable  (:miin challenge the  

asser t ion  that the Temak Bands a r e  the exclusive representat ive of the  

p l a i n t i f f ,  The Court af Claims has held tha t  the exclusive r igh t  of 

representat ion granted i n  Section 10 of the Indian Claims Conrmission A c t  

far  t r i b a l  organizations recognized by the Secretary of the  In te r io r  

extenda only t o  representat ion of i ts  own members (Turt le  Mountain Band 

of Chippewa Indians v. United States,  203 C t .  C1.  426, 454-59 (1974); cf. 

Western Shoshone Legal Defense and Education Association, supra, a t  60-61 

and note 18 on t h i s  paint . )  

(3) Assuming, without deciding, t h a t  the  Temoak Bands a r e  the exclusive 

representat ives of the  Western Bands of the Shoshone Tribe of Indians 

under an irrevocable power of at torney,  we a r e  of the  opinion t h a t  i t  

is  toa l a t e  i n  the l i t i g a t i o n  f o r  the  Commission to  be asked t o  s t ay  
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proceedings i n  o r d e r  t o  permit t he  ad judica t ion  of t h e  case  on a new theory,  

and t h i s  would be our pos i t i on  had t h e  request  come from the  a t t o rney  of 

record f o r  t h e  p l a i n t i f f ,  s i n c e  t h e  law of t h e  ca se  has long been e s t ab l i shed .  

Western Shoshone Legal Defense and Education Associat ion,  supra.  

( 4 )  The cross-motion of t h e  a t t o r n e y  of record f o r  t he  p l a i n t i f f  t h a t  

t he  Commission e n t e r  its f ind ings  and conclusions on o f f s e t s  and h i s  motion 

t h a t  t h e  Commission s t a y  e n t r y  of f i n a l  judgment u n t i l  d i spos i t i on  of t he  

motion t o s t a y  proceedings w i l l  be dismissed a s  t h e  Commission's a c t i o n  on 

o f f s e t s  i n  sub jec t  docket and on t h e  motions t o  s t a y  proceedings is being 

taken today. The cross-motion of t he  p l a i n t i f f ' s  a t to rney  of record t h a t  

t h e  Commission reques t  t h e  Secre ta ry  of t he  I n t e r i o r  t o  a s s i s t  i n  a r ranging  

meetings of t h e  Western Shoshones f o r  t h e  purpose of deciding on a course 

of a c t i o n  i n  t h i s  l i t i g a t i o n  w i l l  be denied as inappos i te  i n  view of our  

conclusion t h a t  t he  motions t o  s t a y  should be denied. 

(5) The defendant 's  motion t h a t  t he  Commission dismiss  a l l  t he  

claims of the  Western Shoshone I d e n t i f i a b l e  Group i n  Docket 326-K i n  t h e  

event t h a t  t h e  Commission does no t  deny the  Temoak ~ a n d s '  motions t o  s t a y  

w i l l  be dismissed s i n c e  t he  Commission concludes t h a t  the motions t o  s t a y  

should be denied. 

IT I S  HEREBY ORDERED t h a t  t he  motions of November 15, 1976, and 

January 24, 1977, and t h e  amended motion of Apr i l  7, 1977, by t h e  Temoak 

Bands of Western Shoshone Ind ians  of Nevada f o r  a s t a y  of proceedings 

i n  Docket 326-K be denied. IT  I S  FURTHER ORDERED t h a t  the  cross-motion 

of t he  p l a i n t i f f ' s  a t t o r n e y  of record a s  t o  t he   omm mission's f ind ings  

and conclusions on o f f s e t s  be dismissed, t h a t  h i s  motion t o  s t a y  en t ry  of 

f i n a l  judgment be dismissed, and t h a t  t he  c ross lno t ion  regarding 
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a request that the Secretary of the Interior assist in arranging meetings 

af the Western Shoshgnes i n  order to decide action to be taken in this 

l i t igat ion be denied. I T  IS ORDERED ALSO that the defendant's motion that 

the ~ o d s s i m  dismiss the plaintiff's claims in this docket if the motions 

to stay by the Temoak Band8 are not denied ia dismissed. 

Dated at Washington, D. C., this 15th day of August 1977. 


