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OPINION OF THE COMMISSION 

Pierce, Camnissioner, delivered the  opinion of the  Commission. 

In  t h i s  proceeding the Corrrmission must decide the  amount of 

offsets, if any, allowable against  the  in ter locutory  award ~f 

$26,154.600.00 entered i n  t h e  valuation phase of this case i n  fgvor 

00 the p l g i q t i f f .  (Western Shoshone Iden t i f i ab le  Groue yt  United 

States, Docket 326-K, 29 Ind. C1. C m .  5 (1972)). The United Sgafes - 
requellfa a deduction against  the award i n  the amount of $436,194.77 

for gra tu i tous  expenditures which i t  a s s e r t s  it made on behalf of the 

p l a i n t i f f .  A hearing on o f f s e t s  was held on October 9 ,  1973. 
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The f i r s t  group of expenditures for which the United S ta tes  claims 

o f f s e t s  consis ts  of 9 separate t r a c t s  o r  ranches containing approximately 

18,484 acres of land, most of which i s  within the  Western Shoshone 
I/ - 

aboriginal  area. The t r a c t s  were purchased between 1938 and 1943 under 

sec t ion  5 of the Indian ~ e o r ~ a n i z a t i o n  A c t  (25 U . S . C .  461, 465). The 

defendant claims $266,131.00 as gratui tous  o f f se t s  out of the gross 

purchase pr ice  of $284,247.84 f o r  the  tracts, having deducted from the 

t o t a l  p r i ce  an amount representing the  value of the  p l a i n t i f f ' s  lands 

on July  1, 1872, the  evaluation date  s t ipula ted  by the  pa r t i e s  herein. 

The amount deducted was based on t h e i r  average per-acre value i n  1872, 

a s  found by the  Cannnission i n  the valuation phase of the  case. A l l  

except small parfs  of the  purchased t r a c t s  i n  addit ion to other  small 

reservations not here involved were excluded from the  t o t a l  acreage 

of p l a i n t i f f ' s  aboriginal  lands valued by the  Commission i n  the 1972 
Z/ 

valuation proceeding. 

1/ One of the 9 t r a c t s  cons i s t s  of 2 '  separate t r a c t s .  That is, the - 
Collins and Dieringer t r a c t  containing 480 acres bought i n  1941 and the 
Easton and Hiskey t r a c t  containing 480 acres bought i n  1942 are l i s t e d  
together as the  Worthington ranch. (See Dqf. Ex. 0-2 and proposed findings 
8, 9, and 10.) Both t r a c t s  became a pa r t  of the  Ymba Reservation as  
explained hereafter .  
2/ A r e l a t i v e l y  small amount of land (approximately 1,580 acres)  was - 
inadvertently omitted from the  23,596.43 acres of ranches and small 
reservations which were excluded from the  aboriginal  area i n  Nevada by 
agreement of the  p a r t i e s  at  the valuation hearing. Also, two small 
reservations,  namely, Ba t t l e  Mountain, containing 680 acres and Duckwater 
containing about 3,785 acres  were not claimed as o f f s e t s  by the  defendant 
i n  t h i s  proceeding although they were excluded, as reservation land, from 
the  acreage of p l a i n t i f f ' s  claim valued i n  326-K. 

The defendant claims o f f s e t s  for the  f u l l  market value of the  1,580 
omitted acres  without deducting the  average value per  acre on the  evaluation 
date ,  the  process followed i n  determining o f f s e t s  claimed for  the remaining 
acreage excluded by agreement of the  pa r t i e s .  In view of our conclusions 
on the  claim f o r  o f f s e t s  for these  ranches, the d i s t inc t ion  i s  immaterial. 
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The p l a i n t i f f ' s  claims under sect i-4 and 5 of the  Indian Claims 

Commission A c t  (60 Sta t .  1049, 1050), on which the  1972 award herein 

was based, included 22,211,753 acres of Nevada land (which excluded 

23,597 acre#, most of which make up the  ranches and small reservations 

here claimed f o r  gra tu i tous  o f f s e t s ) ,  and 2,184,650 acres i n  California. 

A t  t he  valuation t r i a l  on September 12, 1967, the  p a r t i e s  agreed t h a t  

these small t r a c t s  o r  ranches purchased f o r  the  p l a i n t i f f ,  including 

the  South Fork purchases, the Ymba Reservation, and others ,  would be 

excluded from the  area  t o  be valued and would not be t r ea ted  l a t e r  

eeparately gs an offaet (See Finding 69). Hwever, the  United S ta tes  

now contends t h a t  i t s  counsel who agreed, i n  e f f e c t ,  a t  the  valuation 

hearing here in  t ha t  the cos t  of the  t r a c t s  would not be asserted as  

o f f se t s ,  intended only t h a t  the  full value of the t r a c t s  would not be 

asserted as o f f s e t s ,  I n  reply, the  p l a i n t i f f  argues t h a t  t h e  defendant is  

required t o  abide by the  unequivocal agreement a t  t h e  valuation hearing 

i n  1967 here in  before a Commissioner t h a t  the  purchase of these ranches 

wifhin the  srea of aboriginal  use would not be counted a s  offsets 

(see Finding 69).  The p l a i n t i f f  also argues tha t  the  t r a c t $  benef i t  

too few Individuals t o  cons t i tu te  a t r i b a l  benef i t  and that they may 

not be allowed ss gra tu i tous  o f f s e t s  because t h e i r  purchase f u l f i l l e d  

treaty provision, Resolution of the  questions raised ~ e q u i r e e  con- 

e ide ra t ioe  of events which led t o  the  purchase of the severa l  tracts,  

Under the  Treaty of Ruby Valley of October 1, 1863 (18 S t a t ,  689), 

t h e  Western Shoshone Indians granted t o  the United S ta tes  c e r t a h  r i g h t s  
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and p r iv i l eges  i n  Western Shoshone lands. 'Ihe t r e a t y  defined, i n  A r t i c l e  

V, t h e  boundaries of t h e  country claimed and occupied by t h e  p l a i n t i f f .  

A r t i c l e  V I  of t h e  t r e a t y  provided t h a t  whenever t h e  President  of t h e  

United S t a t e s  determined t h a t  t h e  Indians should abandon the  roaming l i f e  

and become herdsmen o r  a g r i c u l t u r a l i s t s ,  t h e  President  would make necessary 

reserva t ions  f o r  t h e i r  use wi th in  t h e i r  country, and the  Indians agreed 

t o  r e s ide  and remain on such reserva t ions  as t h e  President  indicated.  

In response t o  reques ts  by leaders  of t h e  Western Shoshones and 

o f f i c i a l s  of the  United S t a t e s  t h a t  lands be reserved f o r  t h e  use bf 

plaintiff with in  t h e  boundaries of t h e i r  ~ b o r i g i n a l  lands,  one r e se rva t ion  
31 - 

and seve ra l  small se t t l emen t s  were s t a r t e d .  

31 Of these,  Car l in  Farms, s a i d  t o  conta in  from a few hundred t o  1.000 - 
ac res  was f i r s t  used i n  t h e  e a r l y  1870's a s  an a r e a  where Western Shoshones 
might l i v e  and grow t h e i r  own crops. The Executive Order of May 16, 
1877, which set a s i d e  Car l in  Fanns reserved i t  f o r  t he  Northweetern 
Shoshones, n o t  t h e  Western Shoshones. (1 Kapp. 865) The reserva t ion  
was canceled by Executive Order of  January 16, 1879, and the  lands were 
res tored  t o  t h e  pub l i c  domain. Id. The defendant 's content ion t h a t  the  
Western Shoshones had no i n t e r e s F i n  Car l in  Farms is not  wel l  taken. The 
United S ta t e s  Indian Agent f o r  Nevada who, wi th  t h e  farmer f o r  t h e  
Western Shoshones, s e l ec t ed  t h e  Car l in  Farms Reservation, expresbly 
s t a t e d  t h a t  t h e  tract, which was s i t u a t e d  i n  t h e  north c e n t r a l  port ion 
of t he  Western ~hosho&'s  aboraginal  use a rea ,  was chosen f o r  the use 
of t h e  Western Shoshones. The agent  l a t e r  reported t o  the  Commissioner 
of Indian Af fa i r s  t h a t  t h e  Western Shoshones &ere using and developing 
the land and t h a t  t h e  r e s u l t s  were as f i n e  as any i n  t h e  area. The 
farmer f o r  these  Indians confirmed t h e  use of Car l in  Farms, among other 
t r a c t s ,  by t h e  Western Shoshones, and remarked a number of times a f t e r  
t h e  Duck Valley Reservation was es t ab l i shed  i n  1877 on the  r e f u s a l  of 
some of t h e  Western Shoshones who had s e t t l e d  a t  Car l in  Farms t o  move 
t o  Duck Valley. Correspondence from o f f i c i a l s  i n  the  f i e l d  which is 
he re  i n  evidence does not  mention any use of Car l in  Farms by Northwestern 
Shoshones. I n  t h e  circumstances, we conclude t h a t  the  f a i l u r e  of t h e  
Executive Order t o  mention t h e  i n t e r e s t  of  the Western Shoshones i n  
t h e  Car l in  Farms Reservation was inadvertent .  
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To continue l iv ing  i n  the area of t h e i r  aboriginal  lands, the  Western 

Shoshones, displaced by whit9 s e t t l e r s ,  worked on ranches f o r  the  settlers, 

rented land from them, worked i n  mines or  tried t o  l ive  by hunting. 

Many were d e s t i t u t e  when the  land and water resources within the  area  

were taken by s e t t l e r s .  The farmer who was employed by the  United S ta tes  

t o  assist the  Western Shoshones and t o  f ind a reservation for them was 

forced i n  1877 t o  mwe north and outside of the  use area of the Temoak 

bands f o r  s u i t a b l e  land. He recommended the  establishment of a reservation 

f o r  p l a i n t i f f  on lands knuwn as the  Duck Valley Reserve c lose  t o  the  

~ o r t h e r n  boundary of Nevada extending i n t o  and including adjacent land 

i~ wuthern Idaho. 

According t o  the 1877 report  of the  Commissioner a number of 

3/ (cont'd) 
C The conclusion is reenforced by reports  of e f f o r t s  t o  move Western 
Shoshones l iv ing  i n  the  Ruby Valley area t o  Carl in Farms a f t e r  it was 
established.  Apparently, several  hundred head of c a t t l e  were provided 
by the  United S ta tes  t o  Western Shoshones l iv ing  i n  the  Ruby Valley area 
before 1872. After a number of years t h i s  l ivestock (except f o r  25 head) 
was taken from the Ruby Valley Western Shoshones and moved t o  Carlin. 
The Western Shoshones i n  Ruby Valley were to ld  t h a t  they could have t h e i r  
l ivestock i f  they move4 t o  Carlin, and an Indian agent reportedly to ld  
Chief Temoak, 4 prominent leader of a l l  Western Shoshones who was l iv ing  
i n  Ruby Valley, t h a t  i f  Temoak would go with the  c a t t l e ,  t h e  agent would 
move Temoak t o  Carlin. To t h i s ,  Temoak replied:  ''If you move my country, 
I go too. Have my ground here, I can ' t  move." Western Shoshones from 
Ternoak's band were often mentioned as among p l a i n t i f f ' s  members whodid 
not want t o  f e w e  their ances t ra l  lands and move t o  t h e  ~ u c k  Valley 
Reservation. 
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l eade r s  of t he  Western Shoshones favored s e t t i n g  a s ide  Duck Valley lands 

as a resenra t ion ,  even though these  were north and outs ide  of t he  w e  

area of t h e  Temoak bands. Both t h e  Indians and the  United S ta t e s  r ea l i zed  

before  Duck Valley Reservation was e s t ab l i shed  t h a t  the United S ta t e s  

had not  ac ted  soon enough t o  s e t  a s ide  a reserva t ion  f o r  t he  Western 

Shoshones. lbo s p e c i a l  commissioners reported i n  1873 to  t h e  Conrmissioner 

of Indian Af fa i r s  on t h e  condit ion of Indians i n  Utah, Nevada, and 

Southern Idaho who had not  been s e t t l e d  on reserva t ions ,  The c-s- 

s ione r s  concluded t h a t  under A r t i c l e  V I  of t h e  Treaty of Ruby Valley, 

the  Western Shoshones could be required t o  l i v e  on a reserva t ion  i f  

d i r ec t ed  by the  President ,  bu t  t h a t  such reserva t ion  must be wi th in  

t h e  boundaries described i n  A r t i c l e  V of t h e  Treaty ( i .e .  the  abor ig ina l  

use a rea ) .  The Commissioners observed, however, t h a t :  

. . .within t h e  bounda of t h e  t e r r i t o r y  over which thqse 
t r i b e s  roam the re  is no d i s t r i c t  of country with s u f f i c i e n t  
water and o ther  n a t u r a l  f a c i l i t i e s  f o r  a reservation, not  
already occupied by white  men. In f a c t ,  t h e  lands along 
t h e  streams and almost every important sp r ing  has e i t h e r  
been entered o r  claimed, and should the  Government attempt 
t o  purchase such land f o r  the  bene f i t  of t h e  Indians, i t  
would be  found t o  involve a g rea t  outlay of money as water 
r i g h t s  and improvements a r e  justly held a t  very high pr ices .  
(See Finding 71 ) 

The Duck Valley lands were se l ec t ed  f o r  t he  Western Shoshones 

because,for t he  most p a r t ,  these  lands were unclaimed by s e t t l e r s  and 

w e r e  wi th in  .the abor ig ina l  area of some bands of t h e  Western Shoshones. 

Many Western Shoshones l i v i n g  i n  t h e  Ruby Valley a rea  and some i n  t h e  

a r e a  of Car l in  Farms were unwilling t o  move t o  Duck Valley because, 
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i n t e r  a l i a ,  i t  was outside of the  immediate area of t h e i r  land. 

and they understood t h a t  t h e  t r e a t y  agreement of t he  United S t a t e s  

w a s  t o  provide reserva t ion  lands wi th in  t h e  Ruby Valley area. When 

t he  Duck Valley Reservation was es tab l i shed  i n  1877, representa t ives  

of t he  Bureau of Indian Af fa i r s  estimated t h a t  there  were between 2 and 

4 thousand Western Shoshones l i v i n g  i n  and near  t h e i r  abor ig ina l  use 

aream Many of them d id  not  move from t h e i r  abor ig ina l  lands no r th  t o  

e e t t l g  a t  t h e  Duck Valley Reservation. 

Bctween t he  years 1 8 7 7  through 1945, t he  number of Western Shoshones 

a t  Duck Valley var ied  from 200 t o  1058 . Since 1886, when land was added to 

t h e  reserva t ion  for Paddy Caps' band of Pa iu t e s  and o ther  Indians t h e  

President  might sett le thereon, some Paiutea, probably some Northwestern 

Shoshones, and perhaps o t h e r  Indians have shared the  use of Duck Valley 

Reservation with t h e  Western Shoshones. Many of t h e  Western Shoshones 

who d id  not  move t o  Duck Valley worked f o r  ranchers o r  a t  mining settle- 

meats within t h e i r  abor ig ina l  use area. Others were s q u a t t e r s  who l ived  

on pqbl ic  lgndg. During t h e  depression i n  the  t h i r t i e s ,  hundreds of 

S h ~ s h o ~ e  Jnd$=s, many of them Western Shoshones l i v i n g  i n  ghe not th-  

eaa tern and southern por t ions  of p l a i n t i f f ' s  abor ig ina l  a r e s ,  were unable 
4 /  - 

t o  f i q d  work and had no land o r  other means of l ive l ihood.  It was 

4 /  I n  the  mid-19301s, t he  Duck Valley Reservation lands, according t o  a - 
Bureau of Indian Affairs o f f i c i a l ,  did not  provlde adequate support  f o r  
t he  approximately 730 Indians l i v i n g  there.  
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t o  ob ta in  land as a means of support f o r  some of these Indians i n  north- 

e a s t e r n  and southern Nevada t h a t ,  except f o r  t h e  Jarv is  t r a c t  discussed 

below, t r a c t s  o r  ranches here  claimed a s  o f f s e t s  were purchased. 

The record contains much evidence of the  attachment of t h e  Tewak 

Bands t o  t h e i r  abor ig ina l  lands and of t h e i r  disappointment t h a t  a 

reserva t ion  w a s  not es tab l i shed  wi th in  t h e  Ruby Valley area. This is 

pointed t o  i n  support of the  content ion on behalf of t h e  p l a i n t i f f  t h a t  

t he  purchase of t h e  ranches and small reserva t ions  was i n  fu l f i l lmen t  

of a t r e a t y  promise, and, therefore ,  may not  be  claimed as a gra tu i tous  

o f f s e t .  We must r e j e c t  t h i s  contention because the t r a c t s  were not 

purchased under au thor i ty  of a t r e a t y  provision,  but  r a the r  under t h e  

au thor i ty  of s e c t i o n  5 of t h e  Indian Reorganization Act (25 U.S.C. 

5465). However, t h e  f a c t  t h a t  t h e  Indians f o r  whom the  land was bought 

were not  l i v i n g  on a r e se rva t ion  was a p r inc ipa l  reason f o r  t h e  purchases. 

In t h e  l a t e  1930s and f o r  s eve ra l  years  t h e r e a f t e r ,  t h e  United 

S ta t e s ,  ac t ing  through t h e  Bureau of Indian Affa i rs ,  purchased a number 

of ranches and r e l a t i v e l y  small t r a c t s  of land f o r  some of the  landless ,  

unemployed, and d e s t i t u t e  Shoshones and o the r  Indians i n  Nevada f o r  

t h e  purpose of providing a means of l ive l ihood f o r  them. The purchased 

t r a c t s  a r e  ranch o r  grazing lands and some of them contain cu l t ivab le  

a reas  with water r i g h t s .  Several  of  them were separa te  ranches which 

supported one or two fami l i e s  before  they were purchased. Findings 

here in  and i n  t h e  va lua t ion  proceeding i n  t h i s  case ind ica t e  t h a t  l a rge  
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acreages were necessary t o  support a l i ves tock  operat ion i n  t h i s  p a r t  

of Nevada. (see Western Shoshone I d e n t i f i a b l e  Group, supra,  a t  65-9. ) 

The Comission has found t h a t  t he  separa te  t r a c t s  here involved 

conta in  r e l a t i v e l y  small acreages i n  comparison with ranches i n  t h e  

a rea ,  and, even when considered together ,  t h e  t r a c t s  a r e  not  s u f f i c i e n t  

t o  support a s i g n i f i c a n t  proport ion of p l a i n t i f f ' s  population a s  shown 

f o r  I940 and 1950 (f inding no. 79.) 

A repor t  of the Carson agency i n  1935 i n  support of i ts  p lan  t o  

purchase land i n  t h e  South Fork area  s t a t e d  t h a t  t h e r e  were about 915 

Shoshones l i v i n g  i n  t h e  nor theas tern  qua r t e r  of Nevada who had no lands 

fram which they could make a l iv ing .  The repor t  noted t h a t  a very few 

individugl  Indians had al lotments  on Overland Creek i n  Ruby Valley but 

t h a t  t he re  was a constant bitter f i g h t  about water r i g h t s  between t h e  

few Indians and t h e  white ranchers i n  Ruby Val ley  and t h e  Indians were 

not ab le  t o  make enough t o  l i v e ,  Many of t h e  Indians i n  t h e  a rea  had 

been dependent on employment on ranches o r  i n  Nevada towns but  most 

Indians were job less  because of t h e  depression. The South Fork pro jec t  

was proposed a s  a r u r a l  Indian community f o r  t h e  permanent r e l i e f  and 

r e h a b i l i t a t i o n  of about 150 Shoshone fami l ies .  Land was a c t u a l l y  pur- 

chased for t he  use of about 25 fami l ies  i n  t h e  South Fork area. 

Many of the 349 Shoshone Indians l i v ing  i n  o r  near  Nye County near  

t h e  southern por t ion  of p l a i n t i f f ' s  abor ig ina l  use  a rea  were d e s t i t u t e  

and without a means of making a l i v ing  i n  t h e  mid-1930's according t o  a 
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report  of the  Carson agency which discussed a project  t o  purchase a 

number of the t r a c t s  here claimed f o r  o f f se t s .  Some of these t r a c t s  

became the  Yomba Reservation, f o r  the use of a number of the  families 

l iv ing  i n  the  Nye County area. 

A 1937 report by a representat ive of the  Bureau of Indian Affairs  

describing the need f o r  the  acquis i t ion  of land f o r  the Shoshones i n  

Nevada s t a ted  that the  Shoshone Indians l iv ing i n  Nye and Lander counties, 

among others ,  were largely landless and without permanent homes, and 

l ived as squat ters  and d r i f t e r s  under deplorable conditions. About 20 

years e a r l i e r ,  mast of these Shoshones l ived i n  the f o o t h i l l s  near 

Tonopah, Nevada, and f o r  a t h e  earned a l iv ing  by s e l l i n g  f u e l  wood 

i n  Tonopah. They raised enough c a t t l e  f o r  their awn use and raised 

and sold stock horses. Later,  the  United Sta tes  Forest Service objected 

t o  t h e i r  occupancy of the  f o o t h i l l s  and range lands, forced the  Indians 

out of the  fo res t  area, and destroyed t h e i r  range horses. Some of the  

Shoshones i n  the area  who t r i e d  t o  keep t he i r  c a t t l e  were always i n  

trouble f o r  t respassing on lands and waters which the  whites claimed. 

A f e w  of these families d r i f t ed  i n t o  the Walker River Reservation, but 

were unable t o  obta in  water and forage f o r  t h e i r  stock. Many were l iv ing 

in  o r  near Tonopah on chari ty.  

In  a l e t t e r  of March 9, 1936, t o  Senator Patrick McCarrau, the  

Superintendent of the  Carson Indian Agency a t  Stewart, Nevada, s t a ted  t h a t  

the re  was no ex i s t ing  reservation on which the  homeless Nevada Shoshones 
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could be settled, that existing reservations were completely inadequate 

to support the Indians then  living on them, and that the agency expected 

t o  propose land purchases amounting to about $50,000 each fo t  the m e  

County Shoshones, the Shoshones of northeastern Nevada, and for the 

Washoes . 
In other correspondence of about the same date, t h e  Superintendenr 

of the Carson Agency expressed the opinion t h a t  it was important t h a t  

t h e  Bureau of Indian Affairs give preference to acquiring land for needy 

fndians  such as the landless Shoshones in Nevada. 

Families and individuals wr-- ee l  qc ted  by representatives of t h e  

Bureau of Indian Affairs to receive assignments of laud ( individual  use 

areas) on the tracts here involved which were pvrchased u n d e r  sect  ion 5 

of the Indian Reorganization A c t .  Factors such as family composition, 

ability to use and develop t h e  land, and need were considered in selecting 

those who received assignments. 

Plaintiff's witnesses at the hearing on offsets on October 9 ,  1973, 

included an anthropologist, Dr. h e r  Stewart, who specialized in the 

study of the Western Shoshones, and George La Vatta, a Shoshone-Bannock 

Indian who worked for many years in the  Indian Service of the  United 

States. I n  the early 1 9 3 0 f s ,  the Western Shoshones who did not live 

at Duck Valley did not receive assistance through the Bureau of Indian 

Affairs except for a few old o r  indigent  i n d i v i d u a l s .  The non-reservation 

Indians r epo r t ed ly  begged f o r  food and i n  o t h e r  ways scrounged food 
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t o  survive. D r .  Stewart gave the  following summary of the economic 

condition of these Indians: 

It 's obvious t h a t  the  Indians who did not go on 
Reservations have had no, v i r t u a l l y  no assistance from 
the  Federal Government so  t h a t  they were i n  a poor socio- 
economic posi t ion i n  r e l a t i o n  t o  other Indians, tha t  the  
reservations favored and reservations provided con- 
s iderable  assistance,  but even there as  we know from 
nat ional  s tudies ,  the  level  of prosperity i s  the lowest; 
t h a t  is, the  Indians a r e  a t  the  very bottom of the socio- 
economic s t a tus .  

The Western Shoshone off  the  reservations were below 
tha t .  You could hardly imagine people surviving, l iv ing 
as  they did,  from my observation and from the studies I 
have done i n  the  s i t u a t i o n  t h a t  they stayed and found 
themselves. 

D r .  Stewart 's descript ion of the  condition of the Western Shoshone 

Indians was based on f i e l d  work and personal observation i n  the  1930ts, 

1940 ' s and as  recently as  1972. 

According t o  D r .  Stewart, one of the "best periods of t h e i r  ex i s t -  

ence" was the great depregsion i n  the 1930's since i t  was a time when 

f e d e r a l  r e l i e f  programs were e s t a b l i s h e d  f o r  a l l  poor people inc lud ing  

the  landless Western Shoshone Indians who were able t o  achieve "a s l i g h t l y  

b e t t e r  survival .  " 

Land acquired under sec t ion 5 of the  Indian Reorganization Act 

may be t rea ted  a s  a gra tu i tous  o f f se t  under the Indian Claims Comniasion 

Act i f ,  i n  the  d i sc re t ion  of the Caannission, the circumstances so  warrant. 

Section 5 of the  Indian Reorganization Act authorizing the Secretary of 

the  I n t e r i o r  t o  acquire lands and in te res t s  therein for  Indians provides 

t h a t  t i t l e  t o  land so  acquired must be taken i n  the name of the United 
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S t a t e s  i n  trust f o r  t h e  Indian t r i b e  o r  i nd iv idua l  Indian f o r  horn  t h e  

land was acquired.  Sec t ion  7 of t i l e  Act (25 U.S.C. 0467)  author izes  t h e  

Secretary t o  proclaim new Indian r e se rva t ions  on lands acquired under,  

i n t e r  alia, s e c t i o n  5 of t h e  Act. Under s e c t i o n  19 of t h e  Act (25 U . S . C .  -- 
9 4 7 9 ) ,  t he  term " t r ibe" ,  when used i n  t h e  Act, means, i n t e r  alia, t he  

Indians r e s id ing  on one r e se rva t ion .  

The t r a c t s  f o r  which t h e  defendant is asking g r a t u i t o u s  offsets 

were no t  purchased for any t r i b e  which w a s  i n  ex i s t ence  at t h e  t i m e  of 

t h e  purchases.  Ins tead ,  the persons who were selected t o  live on the 

t r a c t s  organized as t r i b e s  under the Indian Reorganization Act (25 U . S  . C .  

476). The newly organized tribes cons is ted  of t h e  a d u l t  Indians who had 

been s e l e c t e d  and were e n t i t l e d  t o  r e s i d e  on t h e  r ecen t ly  acquired t r a c t s .  

Four of the tracts purchased which a r e  claimed as g r a t u i t i o u s  o f f s e t s  

here  (two of which were t r e a t e d  a s  a single ranch by the defendant ,  see 

n o t e  1, above) make up the Yomba Reservation i n  Nye County, e s t a b l i s h e d  i n  

1938 and proclaimed under s e c t i o n  7 of t he  Indian Reorganization Act. The 

t r a c t s  had formerly been s i n g l e  family ranches on which about 16 Indian 

f ami l i e s  were s e t t l e d .  The lands were purchased by the United States 

i n  t r u s t  f o r  the use and benefit of "Shoshone Indians of Southern 

Nevada" o r  "such landless Shoshone Indians r e s iden t  i n  southern  Nevada, 

who a r e  eligible under Section 19 of the Indian Reorganization Act and 

who shall be designated by the Secretary of the I n t e r i o r . "  The lands making 
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up the  reservation a re  Yomba t r i b a l  lands, par t  of which were assigned 

t o  families and individuals selected by Bureau of Indian A£ f a i r s  repre- 

sen ta t  ives . Thus, designated individuals may have use i n t e r e s t s  i n  the 

assigned lands, but the  United Sta tes  holds legal  t i t l e  t o  a11 of the  

reservation land f o r  t h e  Yomba t r i b e ,  i.e, f o r  a l l  of the  Indians e n t i t l e d  

t o  l i v e  thereon. The defendant did not define o r  characterize the  i n t e r e s t  

of the  p l a i n t i f f  Western Shoshones i n  the  t r i b a l  lands of the  Yomba 
5/ - 

reservation. Since the  lands a re  held i n  t r u s t  f o r  Indians who may be 

from the Northwestern o r  Goshute Shqshones and/or some other  group ~f Indians 

i n  addit ion t o  the  Western Shoshones, and there appears t o  be no way of 

5 /  The United S ta tes  may hold land i n  t r u s t  e i t h e r  f o r  an individual  - 
Indian o r  f o r  a group o r  t r i b e  of Indians. The defendant apparently 
assumes t h a t  because the  t r a c t s  here involved are  held in  t r u s t  f o r  a 
group o r  t r i b e  of Indians, the  purchases must have amounted t o  a t r i b a l  
benef i t .  However, the  t r i b e  o r  group f o r  whom the purchased t r a c t s  a re  
held i n  t r u s t  is not the  p l a i n t i f f ,  but is  a separate, selected group of 
individuals and families who were needy and landless a t  the  time the 
t r a c t s  were purchased, and some of whop were assigned use i n t e r e s t s  i n  
pa r t i cu la r  pa r t s  of the  purchased t r a c t s .  Some of the  individuals and 
families a re  presumably members of the  Western Shoshone Iden t i f i ab le  Group, 
p l a i n t i f f  herein; others apparently are  not.  The United Sta tes  does not 
hold the  purchased t r a c t s  a s  t r i b a l  lands of the p l a i n t i f f ,  but as t r i b a l  
lands f o r  the  Indians selected and e n t i t l e d  t o  l i v e  on the  purchased t r a c t s ,  
Reservation membership and land assignments on the  t r a c t s  which a re  n w  
reservations under sec t ion 7 of the  Indian Reorganization Act a re  con- 
t r o l l e d  and governed by the  Constitution, byqlaws, and char ter  provisions 
of the  separate reservation groups o r  t r ibes .  Changes there in  a r e  usually 
subject  t o  the  approval of the  Secretary of the  In ter ior .  



asce r t a in ing  the i n t e r e s t  of the Western Shoshones i n  the  Yomba t r i b a l  

lands (see Handbook of Federal Indian Law, 757-765 (1958 ed . ) ) ,  t h e  

defendant has not es tab l i shed  t h a t  the purchase of t h e  Y m b a  Reservation 

lands was a bene f i t  t o  the  p l a i n t i f f  Western Shoshones. 

I n  addi t ion ,  we th ink  t h a t  the purchase of four  r e l a t i v e l y  s m a l l  

ranches was a bene f i t  t o  t h e  landless ,  needy Indians who were se l ec t ed  

t o  s e t t l e  thereon, but d i d  not amount t o  a t r i b a l  benef i t  f o r  t h e  p l a i n t i f f  

even i f  a l l  Yomba Reservation members were shown t o  be Western Shoshones. 

Accordingly, t h e  claim f o r  gra tu i tous  offsets f o r  t h e  four  tracts 

making up the  Yomba Reservation v i l l  be disallowed. These t r a c t s  are: 

t h e  Bowler t r a c t ,  t h e  Bo l s t e r  ranch (Doyle), the  Coll ins  and Dieringer 

ranch, and t h e  Easton and Hiskey tract (Worthington ranch).  

An Executive Order of September 16, 1912, s e t  a s ide  120 acres  of 

land i n  the Ruby Valley area ,  Nevada, f o r  allotment t o  Paiute and 

Shoshone sca t t e red  bands. L a t e r ,  some add i t iona l  land was a l l o t t e d  so  

t h a t  these  Indians ( re fer red  t o  as  the  Temoak Bands of Shoshone Indians)  

had i n  a l l  about 560 acres  of land. In  an adjudica t ion  of water rights 

i n  t h e  a rea ,  the  Indians were allowed a vested water r i g h t  f o r  only 33 

acres of this land. The land is located on t h e  eas t e rn  s lopes  of t h e  

Ruby Mountains, was described i n  a 1937 repor t  as genera l ly  rocky, un t i l l ab le ,  

and i n s u f f i c i e n t  t o  form a s i n g l e  ranching un i t .  There was no i r r i g a t i o n  

water ava i l ab le  for the 20 acres of cu l t ivab le  land wi th in  t h e  Ruby Valley 

colony s i t e  i n  1937. The 13 fami l ies  l i v ing  on the land subs is ted  by 
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seasonql  labor  on neighboring ranches o r  r e l i e f .  The purchase of the  

Odgers ranch was intended t o  bene f i t  some of the  Ruby Valley colony. 

The Odgers ranch, containing about 1,987 acres  i n  Ruby Valley e a s t  

of the South Fork Reservation, was purchased f o r  $16.200 i n  1939 by the  

United S ta t e s  i n  t r u s t  f o r  such Indians of t h e  Temoak Bands of Western 

Shoshone r e s iden t  i n  Nevada as the  Secretary of the  I n t e r i o r  designated i n  

accordance with sec t ion  19 of t he  Indian Reorganization Act of June 18, 

1934 (48 S ta t .  984). The ranch, which p r i o r  t o  i ts  purchase by the  United 

S ta t e s  had been occupied by two fami l i e s ,  was occupied f o r  a t i m e  by 

perhaps t e n  Indian famil ies .  Bureau of Indian Affa i rs  representa t ives  

later found t h e  ranch capable of  supporting two t o  th ree  Indian fami l ies  

only. lbo  fami l ies  were l i v i n g  on t h e  property i n  1946. In our opinion, 

t h e  purchase of t h i s  t r a c t  amounted t o  an  indiv idual ,  not a t r i b a l  bene f i t .  

Accordingly, i t  w i l l  not  be  allowed as a gra tu i tous  o f f s e t .  

South Fork Purchases 

One of t h e  t r a c t s  of land claimed here  as a gra tu i tous  o f f s e t ,  t h e  

Drown t r a c t ,  which became p a r t  of t h e  South Fork o r  Te-moak Reservation 

es tab l i shed  i n  1941, under sec t ion  7 of the Indian Reorganization Act, 

was purchased i n  t r u s t  f o r  such Indians of t h e  Temoak Bands of Western 

Shoshones r e s iden t  i n  Nevada a s  were designated by the  Secretary of 

t he  I n t e r i o r .  lbo  o thers ,  t he  Ogilvie  t r a c t ,  purchased f o r  the  use of 

Indians of Te-moak Bands, and t h e  b a r  t r a c t ,  f o r  the  use and benef i t  

of t h e  Temoak Bands of Western Shoshone Indians, and perhaps f o r  



others,  are a part of the  South Fork o r  Temoak Reservation which now 

includes about 13,000 acres  consist ing of four o r  f i v e  s ing le  family 

* ranches acquired. for Shoshones and Paiutes. , When the  first two 

of the South Fork purchases ware made in 1938 and 1939 approximately 

25 needy and landless Shoshone families were selected t o  s e t t l e  on the  

land. Since the  establishment of the reservation i n  1941 under 447 and 

14 of t h e  Indian Reorganization Act, the  t r i b e  t o  whom the beneficial 

i n t e r e s t  i n  the  separate t r a c t s  belongs is made up of the  ?ersons 

e n t i t l e d  t o  l i v e  on the  reservation. I n  the  absence of s t a t u t e ,  the re  

is no way of separat ing out the  i n t e r e s t  of the  Western Shoshones 

i n  the t r i b a l  lands of the South Fork Reservation from t h a t  

of o ther  Indians who were se lec ted  and a re  e n t i t l e d  t o  l i v e  there .  

(Handbook of Federal Indian Law, supra.) 

Moreover, as with the  lands included i n  the  Yomba and the  Ruby 

Valley Reservations, we conclude t h a t  the number of landless needy 

Indians settled on the  South Fork purchases, even i f  a l l  25 families 

first selected t o  m o v e  on the  land were members of p l a i n t i f f ,  were too  

few t o  consider the  land a benef i t  t o  the  t r i b e ,  pa r t i cu la r ly  i n  view 

of the  report  t h a t  about the Cime oE the purchase more than 900 landless 

Shoshone Indians, many of whom were unemployed, l iv ing  i n  the  northeast  

port ion of Nevada, were intended t o  bene f i t  from the South Fork purchases. 

Accordingly, the defendant 's claim for gratuitous o f f s e t s  f o r  the  purchase 

of the  South Fork t r a c t s ,  L e . ,  the Drown, Henderson, Ogilvie, and Dewar 

t r a c t s ,  w i l l  be disallowed, 
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The Ja rv i s  ranch, a t r a c t  containing 160 acres purchased by the  

United S ta tes  i n  1938, is a port ion of a v h i t e  s e t t l e r ' s  ranch within 

the  e x t e r i o r  boundaries of the  townships i n  Idaho which were s e t  aside 

by Executive Order of May 4, 1886, and added t o  the  Duck Valley Reservation 

for Paddy Cap's band of Paiutes and other Indians the  President might 

s e t t l e  thereon. The land withdrawn by t h a t  Executive Order included 

T .I5 S., Rs. 1, 2 ,  and 3 E. of the  Boise meridian, except such t r a c t  

o r  t r a c t s  of land within the  sa id  townships, the  t i t l e  t o  which had 

passed out of the  United S ta tes ,  o r  t o  which valid homestead o r  pre- 

emption r igh t s  had attached p r io r  t o  the  da te  of the order. The land 

so  added t o  the  Duck Valley Reservation i n  1886 is shown as  Royce Area 

660 i n  Idaho (Eighteenth Annual Report of the  Bureau of American 

Ethnology, Part 2 ,  Indian Land Cessions i n  the  United S ta tes .  ) . 
The p l a i n t i f f  a s s e r t s  t h a t  the  J a r v i s  t r a c t  was purchased f o r  and 

has been used by the  Indians of the  reservation l iv ing i n  the  area of 

the  t r a c t  and t h a t  these were the  Paiutes and not the  Western Shoshones- 

Since the  1886 Executive Order referred t o  above substantiates the 

p l a i n t i f f ' s  a s se r t ion  as  t o  i t s  location within the Paiute portion of 

the reservation and the  defendant has not shown t h a t  the p l a i n t i f f  

benefited from the  purchase of the  Janris t r a c t ,  the price of the  t r a c t  

w i l l  be disallowed as  a gra tu i tous  o f f se t .  

I n  our opinion, t h e  purchase of the  separate t r a c t s  here involved 

is comparable t o  the  cash payments t o  indigent Indians considered by the  
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CoPmnission i n  the opinion on rehearing i n  s o w a ,  Comanche and Apache Tribe 

of Indians v. United S ta t e s ,  Docket 32, 5 Ind. C1. Comm. 297 at 305-306 

(1957) , - a f f  'd 143 C t .  C1. 5 3 4 ,  543; rehear&?g den ied ,  - Id. at 545 (1958) ; cert 

denied 359 U.S. 934 (1959), i n  which tnr United S ~ a t e s  disbursed $396,844.96 

for t he  hea l th ,  support ,  and r e h z b i l i t a t i o n  of needy members of the 

p l a i n t i f f  tribes and t h e  a i d  was p ~ i d  directly t o  indiv idual  Indians. 

The separa te  t r a c t s  he re  purchased were intended t o  provide a means of 

support  for the needy Indians who were selected t o  l i v e  thereon from among 

a large number of homeless Indians i n  southern and nor theas tern  Nevada. 

Some of those se l ec t ed  t o  l i v e  on t h e  t r a c t s  received assignments o r  

use i n t e r e s t s  i n  p a r t i c u l a r  parce ls  of land. They did  not acquire  

indiv idual  property i n t e r e s t s  i n  t h e  land sirlca the tracts are t r i b a l  

lands,  held i n  t r u s t  for  the group o r  tribe of Iridians entitled t o  l i v e  

thereon. Claimed expenditures which bzriefited necdy indiv idual  members 

of  t he  p l a i n t i f f  group but were not  a txibsi benef i t  may not  be allowed 

a8 gra tu i tous  o f f s e t s  under the Indian Clsims Commission Act.  (Kiowa, 

Comanche and Apache Tribe of Ind iacs ,  yupra. ) 

Our conclusion t h a t  t h e  costs of purchiising these t r a c t s  are not  

allowable a s  g ra tu i tous  offsets i s  reecforced by the circumstance, 

mentioned above, t h a t  some of the Ir,dizns AO sere selected t o  l i ve  on 

the  t r i b a l  lands of t he  Yomba and Souch Fork Reservations are apparent ly 

not  Western Shoshones. There bzicg no -say of separating t h e  i n t e r e s t s  

of t h e  Western Shoshones from those af :hz 2aiures and others who are 
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members of t h e  new reserva t ions ,  we conclude t h a t  expenditures by the  

defendant f o r  ranches which became t h e  t r i b a l  lands of t h e  Yomba and 

South Fork (or Temoak) Reservations could not  c r e a t e  a t r i b a l  obl iga t ion  

aga ins t  the  Western Shoshone I d e n t i f i a b l e  Group because the  p l a i n t i f f  

I d e n t i f i a b l e  Group was not  t he  benef ic ia ry  of these  expenditures. The 

t r a c t s  were not  purchased t o  bene f i t  t he  p l a i n t i f f  group and did not 

become a p a r t  of the p l a i n t i f f ' s  land. %Washoe Tribe v. United S ta t e s ,  

24 Ind. C1. Comm. 107 (1970). 

In  add i t ion  t o  the considerat ions j u s t  discussed, the  land purchases 

he re  involved a r e  subjec t  t o  disallowance i n  accordance with another 

r u l i n g  of the  Commission and the  Court of C l a i m s .  A l l  but three  of t h e  

t r a c t s  f o r  which g ra tu i tous  o f f s e t s  a r e  claimed a r e  within the  abor ig ina l  

land a rea  of t h e  p l a i n t i f f  a s  defined i n  the  t i t l e  decision i n  t h i s  case  

(11 Ind. C 1 .  Comm. 413-14). In  United S ta t e s  v. Pueblo de Zia, 200 C t .  

C1. 601 (1973), the Court a f f i r q e d ,  i n  p a r t  here  per t inent ,  the  Conanission 

dec is ion  (26 Ind. C1. Corn. 218 (1971)) disal lowing o f f s e t s  claimed f o r  

pa rce l s  of land wi th in  t h e  former abor ig ina l  land area  of the  p l a i n t i f f s  

which the  United S ta t e s  acquired and t r ans fe r r ed  back t o  the  p l a i n t i f f s  

more than twenty years  a f t e r  t h e  p l a i n t i f f s '  t i t l e  had been extinguished. 

In Stkallum v. United S ta t e s ,  (39 Ind. C1. Corn. 134, 137-38 (1976)), t h e  

Commission r e l i e d  on t h i s  r u l i n g  i n  t h e  Pueblo de Zia case, and again 

refused t o  al low claimed o f f s e t s  f o r  t r a c t s ,  s i t u a t e d  within the p l a i n t i f f  '23 

abor ig ina l  land area, w h i c h  t h e  United S t a t e s  purchased i n  t r u s t  f o r  
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the  p l a i n t i f f  t r ibe .  The ra t iona le  i n  these cases f o r  disallowing gra- 

tu i tous  o f f s e t s  f o r  parcels  within the  aboriginal  land area which the  

defendant returned t o  the  p l a i n t i f f  many years a f t e r  p l a i n t i f f ' s  t i t l e  

was extinguished stems from the  inequity of charging against  an award 

t o  the  p l a i n t i f f  the  increase i n  the  value of the  land between the  time 

the defendant took it, depriving the p l a i n t i f f  of its use, and the  t h e  

of its re turn  t o  the  p l a i n t i f f .  United Sta tes  v. Pueblo de Zia, supra, 

a t  613-22; 26 Ind. C1. Connn. 236-37. The o f f s e t s  claimed f o r  purchase 

of a l l  but three of the  t r a c t s  here involved a r e  subject  t o  disallowance 

i n  accordance with the  and S'kallum cases, supra. 

Two of the three  t r a c t s  which a r e  outside of the  p l a i n t i f f ' s  

aboriginal  area and a r e  claimed as offsets consis t  of separa te  40-acre 

parcels  s i tua ted  i n  d i f f e r e n t  townships. These two parcels  were p a r t  

of the pr ivate ly  awned 2,161.48-acre Bolster-Doyle ranch. Eighty acres 

of land i n  th ia  area is  not considered s u f f i c i e n t  t o  support a s i n g l e  

family. The offsets claimed f o r  the  parcels  may not be allowed as the  

parcels  do not amount t o  a t r i b a l  benef i t .  

The t h i r d  t r a c t  which is  outside of the p l a i n t i f f ' s  aboriginal  

area a s  defined by the Commission is the Jarvis t r a c t  i n  Idaho containing 

160 acres,  discussed above. The t r a c t  is within t h e  port ion of the  

Duck Valley Reservation s e t  a s ide  f o r  Paddy Cap's band of Paiutes. The 

price of the  Ja rv i s  t r a c t  is not  a proper gratui tous o f f s e t ,  a s  the 

defendant has not shown t h a t  the  p l a i n t i f f  benefited from its purchase. 
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For t h e  reasons discussed here in ,  gra tu i tous  o f f s e t s  f o r  the  above- 

i d e n t i f i e d  t r a c t s  w i l l  be  disallowed. 

S o i l  and Moisture Conservation Expenses 

The defendant's claim f o r  gra tu i tous  o f f s e t s  t o t a l i n g  $40,047.14 

f o r  s o i l  and moisture conservation expenses f o r  the  years 1941 through 

1951 apparent ly involves amounts which benef i ted  only the  Duck Valley 

Reservation lands. 

A primary purpose of t h e  S o i l  Conservation Act of Apri l  27, 1935, 

a s  amended (16 U.S.C. 5 5  590a e t  seq.),  under which the expenditures were 

made, was t o  p ro tec t  and improve t h e  country's s o i l  and moisture resources,  

It w a s  a l s o  one of a s e r i e s  of emergency measures intended t o  r e l i e v e  

s t r i c k e n  a g r i c u l t u r a l  a r eas  and unemployment during the  1930's. The 

a c t  &ranted broad au thor i ty  t o  ca r ry  on engineering operat ions,  

experimental c u l t i v a t i o n  p r o j e c t s ,  j o i n t  and cooperative pro jec ts  f o r  

s o i l  and water conservation with o ther  governmental agencies,  and o ther  

funct ions.  Section l ( a )  of t h e  a c t  authorized the  Secretary of Agri- 
6 /  

c u l t u r e  to- 

conduct surveys, i nves t iga t ions ,  and research r e l a t i n g  t o  
t h e  charac ter  of s o i l  erosion and preventive measures 

6 /  By $6 of Reorganization Plan No. 4 of 1940, e f f ec t ive  June 30, 1940, - 
54 S ta t .  1234, t he  funct ions of t he  S o i l  Conservation Service i n  the  
Department of Agricul ture with respect  t o  s o i l  and moisture conservation 
operat ions conducted on lands under the  j u r i s d i c t i o n  of the Department of 
I n t e r i o r  were t ransfer red  t o  the  Department of I n t e r i o r ,  t o  be  adminfstered 
under t h e  d i r e c t i o n  and supervision of t he  Secretary of the  I n t e r i o r  
through such agency o r  agencies i n  the  Department of t he  I n t e r i o r  a s  t h e  
Secretary might designate.  (5 U.S.C. Appendix (1970).) Section 15  of  
Reorganization Plan No. 4 authorized the  t r a n s f e r  of funds and property 
from the Department of Agricul ture t o  o the r  agencies performing funct ions 
under the  plan,  sub jec t  t o  t h e  approval of t h e  Bureau of the  Budget and 
the  President .  
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needed, t o  publish the  r e s u l t s  of any such surveys, in- 
ves t iga t ions ,  o r  research, t o  disseminate information 
concerning such methods, and t o  conduct demonstrational 
p ro jec t s  i n  areas subjec t  t o  erosion by wind o r  water . . . 

A category of expendftures which may not be claimed a s  gra tu i tous  o f f s e t s  

mder the  Indian Claims Commission A c t  a r e  expenditures under any emergency 

appropriation o r  allotment made a f t e r  March 4, 1933, and general ly applicable 

throughout the United S ta tes  f o r  r e l i e f  i n  s t r i cken  a g r i c u l t u r a l  a reas ,  

r e l ~ r f  from unemployment, and f o r  public  works and public  p ro jec t s  r e l a t e d  

thereto.  In the  introduction t o  the So i l  and Moisture Conservation Act, 

Congress, i n  declar ing  its policy of preventing s o i l  erosion,  preserving 

na tu ra l  resources, con t ro l l ing  f loods,  and taking re la t ed  s o i l  conserva- 

t i o n  meaaurea, expressly included re l i ev ing  unemployment a s  a policy 

objec t ive  under the  Act. (16 U . S . C .  5590a.) 

Bnergency r e l i e f  dunds and equipment were t ranafer red  from the  

Department of Agriculture t o  the  Department of the  I n t e r i o r  f o r  carrying 

out  s o i l  and moisture conservation operations on lands within t h e  

jurisdiction of the  Department of the  I n t e r i o r  i n  October 1940. It 

appears t h a t  both before and a f t e r  1956, the  Bureau of Indian Affa i rs  

advieed various groups of Indians t h a t  amounts spent for  s o i l  and moisture 

conservation p ro jec t s  would not be used a s  o f f s e t s  i n  clai-m cases s ince  

the  benef i t s  under the  s o i l  conservation program were given t o  non-Indians 

by the Department of Agriculture. 

with t h e  S o i l  Conservation Service 

became Chief of t h e  Branch of Land 

Evan Flory, who had worked before 1940 

of the  Department of Agriculture, 

Operations, Bureau of Indian Affairs ,  
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Department of t h e  I n t e r i o r ,  i n  charge of i r r i g a t i o n ,  range management, 

and s o i l  conservatioq operat ions,  i n  which capaci ty he t e s t i f i e d  a t  a 

hearing on o f f s e t s  i n  September 1956 i n  Docket 63 before t h i s  Commission 

on the  claim of t h e  Shoshone Tribe, Wind River Reservation, Wyoming. 

M r .  Flory discussed the  s o i l  and moisture conservation program on Indian 

lands general ly as w e l l  as on s p e c i f i c  reserva t ions ,  and explained t h a t  

t he  b e n e f i t s  and se rv ices  t o  Indian and non-lndian lands were s imi l a r ,  

and t h a t  b e n e f i t s  were not  intended t o  be repa id  by non-Indians, t h a t  

s o i l  conservation se rv ices  were regarded i n  l a rge  p a r t  as pro jec ts  f o r  

r e l i e f  i n  stricken a g r i c u l t u r a l  areas.  H e  explained t h a t  s o i l  and 

conservation work, unl ike  i r r i g a t i o n  work, was never done on a reimbursable 

b a s i s ,  and t h a t  conservation work w a s  intended t o  conserve and pro tec t  

t h e  s o i l  and water resources "for t he  na t ion  and f o r  the  people i n  t h e  

fu tu re ,  s o  t h a t  they w i l l  continue t o  e a t ,  s o  i t  is for t he  na t iona l  

bene f i t  and t h a t  is the  bas i s  on which the  funds a r e  appropriated f o r  

the na t iona l  benefi t ."  This was t r u e  of much l a r g e r  s c a l e  operat ions 

on p r i v a t e  lands for non-Indians. The Bureau of Indian Affa i rs  concluded 

i n  1957 t h a t  t h e  cos t  of t echn ica l  a s s i s t ance  and guidance under t h e  

s o i l  and moisture conservation program should be regarded as necessary 

adminis t ra t ive  expense of t h e  Bureau i n  i ts  capaci ty as t r u s t e e  of 

Indian lands. 

W e  conclude t h a t  during the  period 1941 through 1951 for which 

s o i l  and moisture expenditures by the  United S t a t e s  a r e  claimed as o f f s e t s  
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against  the  Western Shoshones, these expenditures, i n  subs tan t i a l  p a r t ,  

were f o r  the  r e l i e f  of s t r i cken  agr icu l tu ra l  areas and within the  category 

of expenditures which may not be claimed a s  o f f s e t s  under the  Indian 

Claims C o d s i i o n  Act. 

Moreover, amounts spent f o r  edudational purposes, l i k e  expenditures 

under r e l i e f  s t a t u t e s  of various kinds, a re  among the  purposes f o r  which 

gratui tous o f f s e t s  may not be claimed under the Indian Claims C o d s s i o n  
7/ - 

Act. An important p a r t  of the  s o i l  and moisture conservation program on 

Indian reservations consisted of survey and planning services and demonstra- 

t ion  and t r a in ing  projec ts ,  Classes, f i e l d  demonstrations, community 

meetings, group and individual  discussions, t r i b a l  newspapers, b u l l e t i n  

boards, and spkcia l  b u l l e t i n s  and a r t i c l e s  were used by s o i l  conservation 

s p e c i a l i s t s  i n  teaching conservation pract ices  t o  the Indians. We 

conclude t h a t  a subs tan t i a l  pa r t  of the s o i l  and moisture conservation 

program on Indian lands was educational.  Salar ies  of technicians and 

administrators of the  program, t r a v e l  cos ts ,  supplies f o r  demonstrations, 

from seed and nursery stock t o  t r ac to r s  and cars  used by the service ,  

a r e  properly regarded as educational expenditures which may not be allowed 

as  o f f s e t s  under the Indian Claims Commission Act. 

7/  The excepted categories were intended t o  be in terpre ted  broadly under - 
the act. The Conference report  on the b i l l  which became the  Indian Claims 
Commission Act emphasized t h a t  the exception of administrat ive,  educational,  
and other expenses as claims for which gra tu i tous  o f f s e t s  might not be 
asserted were t o  have a broad in te rp re ta t ion ,  s t a t i n g ,  i n t e r  a l i a ,  t h a t  
by 'educational' expense, f o r  instance,  was meant a l l  expenses connected 
i n  any way with the  education of the  Indians, such a s  the  construction 
of buildings, the  construction and maintenance of public u t i l i t i e s  f o r  
these buildings, the  transportat ion of educational supplies,  board and 
room for the  children, the pay of a l l  employees, e t c .  H.R. Rep. No. 2693, 
79th Cong., 2d Sess. (1964). The pa r t i cu la r  statement here r e l i e d  on is 
contained i n  a supplemental statement of t h e  House Mangers on the  Conference 
Report i n  Appendix t o  Cong. Record, 7/30/46, A-4923 at A-4924. - 
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We note a l s o  t h a t  f o r  the  year 1949, the defendant claimed o f f s e t s  

f o r  s o i l  and moisture conservation expenses to ta l ing  $20,928.10. The 

General Services Report here in  shows t h a t  a t o t a l  of $28,281.22 was spent 

f o r  s o i l  and moisture conservation operations under jur isdic t ion of the  

Western Shoshone agency i n  1949. The a l locat ion of 74% of the t o t a l  

expense t o  senrlce which the  p l a i n t i f f  received is based on the pooportion 

of the  Western Shoshone population to  a l l  Indians under the ju r i sd ic t ion  

of the  Western Shoshone agency at the  time. 

It is impossible t o  determine from avai lable  records of expenditures 

f o r  s o i l  and moisture projec ts  the proportion of the t o t a l  expended 

t h a t  was used t o  benef i t  p l a i n t i f f ' s  lands as compared with other lands 

under the  ju r i sd ic t ion  of the Western Shoshone agency (e. g. Paiute lands). 

Assuming t r i b a l  consent, the  fac to r s  t h a t  determined which of the  lands 

within an agency's ju r i sd ic t ion  received the benef i t s  of a o i l  and moisture 

conservation expenditures were, (1) the  condition of the land and water 

resources within the  agency 's jurisdict&on, and (2) the physical f acters 

af fec t ing  t h e i r  improvement, not the r e l a t i v e  population of the  Western 

Shoshones and other Indians i n  the area upon which t h e  defendant r e l i e d  

i n  a l loca t ing  these expenditures. There is nothing i n  the  record t o  

support the  defendant's a l locat ion.  

Inasmuch as the amounts claimed as o f f s e t s  f o r  s o i l  and moisture 

conservation expenses f o r  the  years 1941 through 1951 included amounts 

fo r  educational,  agency, and administrat ive expenses, f o r  supplies and 
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equipment which were not shown t o  have benefited p l a i n t i f f ' s  lands i n  

the  r a t i o  f o r  which those lands were charged, and a l s o  consisted of 

expenditures under one of a s e r i e s  of emergency measures intended t o  

re l i eve  s t r i cken  agr icu l tu ra l  areas  and unemployment during the  1930'8, 

these expenditures w i l l  be disallowed i n  t h e i r  en t i r e ty .  

Before continuing consideration of s p e c i f i c  gra tu i tous  o f f s e t s ,  

a contention of the  p l a i n t i f f ' s  which applies generally t o  the  claims i n  

t h i s  proceeding w i l l  be considered. We noted above t h a t  between 1873 

and 1875, Indian agents report ing from Nevada t o  the Commfssioner of 

Indian Affairs  estimated t h a t  there  were between 2 and 4 thousand Western 

Shoshones l i v i n g  i n  and near t h e i r  aboriginal  use area.  A l a t e r  repor t  

indicated t h a t  about one-third of the  Western Shoshones had moved t o  

the  Duck Valley Reservation by 1880. Many of those who did not move t o  . 
the  reservation received no benef i t  from the  expenditures f o r  which the  

United States is claiming o f f se t s .  The p l a i n t i f f  argues t h a t  where, 

over the years,  a la rge  number of the  Western Shoshones consis tent ly  

received no benef i t  from the  expenditures, such expenditures did not 

const f tu te  a t r i b a l  benef i t  within the meaning of Section 2 of the  Indian 

Claims Commission Act (60 Stat .  1049-SO), i n  accordance with Commission 

ru l ings  disallowing o f f s e t s  where expenditures claimed a r e  so  small  as 

t o  indica te  t h a t  only a few individuals  could have benefited. (Seminole 

Nation v, United Sta tes ,  Docket 150, 6 Ind. C1. Camm. 345, 349 (1958)), 

a f f ' d  146 C t .  C1. 171 (1959).) - 
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The United S t a t e s  contends t h a t  t he  establishment of t h e  Duck Valley 

Reservation complied with the Treaty of Ruby Valley, t h a t  t h e  Indians 

were urged t o  move the re  so t h a t  t h e i r  needs could be more r ead i ly  met than 

i f  they remained sca t t e red ,  t h a t  t h e  o f f i c i a l  pol icy of t h e  United S ta t e s  

over a long period of t i m e  has been t o  limit i ts  re la t ionships  with 

Indians t o  those l i v i n g  on reserva t ions ,  and, i n  e f f e c t ,  t h a t  t h e  number 

of Shoshones l i v i n g  o f f  t h e  reserva t ion  i n  comparison with those l i v i n g  

on i t  is not  a matter i n  i s s u e  i n  t h i s  proceeding. 

Af t e r  1877, t h e  United S t a t e s  a s s i s t e d  t h e  Western Shoshones who 

s e t t l e d  a t  t h e  Duck Valley Reservation and presumably would have helped 

any o the r s  who wanted to l i v e  the re -  In t h e  circumstances, w e  conclude 

t h a t  t he  f a c t  t h a t  a s u b s t a n t i a l  number of p l a i n t i f f ' s  members d id  not  

move t o  Duck Valley Reservation is no t ,  by i t s e l f ,  a reason f o r  disal lowing 

a s  o f f s e t s  g ra tu i tous  expenditures f o r  those who l ived  there. 

The defendant asserts t h a t  i t  determined t h e  p l a i n t i f f ' s  share  of 

expenditures reported by the  General Services Administration f o r  t h e  

Western Shoshone and Carson Agencies by a l loca t ing  against  t h e  p l a i n t i f f  

t h e  percentage of expenditures indica ted  by t h e  proportion of Weetern 

Shoshones t o  the number of o the r  Indians under the  j u r i s d i c t i o n  of t h e  

agencies.  For most years ,  t h e  accounting repor t  f o r  t he  p l a i n t i f f  

h e r e i n  l i s t e d  disbursements under numbered schedules with a heading l i k e ,  

"Disbursements f o r  t he  Indians of t he  Western Shoshone agency. " For the  

years  covered by disbursements l i s t e d  under such a heading, the  

defendant,  i n  claiming o f f s e t s ,  apportioned expenditures between t h e  
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Western Shoshones and the  Paiutes i n  accordance with the  percentage of 

the  population of the respective t r i b e s  t o  the  e n t i r e  Indian population 

of Duck Valley Reeervation. However, f o r  the  years 1885 through 1905, 

f o r  which expenditures are reported by the General Senrlces Administration 

under Disbursement Schedule 9 headed: 

Disbursements f o r  the  Western Shoshone Indians, Western Shoshone 
Agency, Nevada, under the  appropriation 

'Support of Shoshones i n  ~ e v a d a '  , 
the  defendant a l located  the f u l l  amount of the  l i s t e d  expenditures against  

the  p l a i n t i f f  without deducting a percentage f o r  Paiutes and others  

l i v i n g  on the  Duck Valley Reservation. There is no evidence t h a t  amounts 

spent f o r  the  Paiutes w e r e  disbursed separately during the  years i n  

question from the amounts spent  for the Western Shoshones. However, 

appropriation a c t s  f o r  some of the  years here under consideration after 

f i s c a l  year 1887 ind ica te  t h a t  the  Paiutes on the  Duck Valley Reservation 

were designated a s  e n t i t l e d  t o  share i n  appropriations f o r  Walker River 

and Pyramid Lake Paiutes and were not expressly named i n  amounts provided 

for the support and c i v i l i z a t i o n  of the  Shoshones i n  Nevada. (Cf. 

Indian Department Appropriation Act of June 7, 1897, 30 Sta t .  62, 78-9, 

making appropriations f o r  t h e  Walker River and Pyramid Lake Paiutes,  which 

expressly named the  Paiutes on the  Western Shoshone Reservation i n  the  

appropriation for the Paiutes, with the Act of March 3, 1901, 31 Sta t .  

1058, 1072 e t  seq., appropriat ing Indian Department funds f o r  the  fiscal 

year ending June 30, 1902, which contained no spec ia l  provision for the  
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Paiutes of the  Western Shoshone Reservation.) Appropriation provisions 

f o r  the  Paiutes f o r  some of the years included i n  Disbursement SDhedule 9 

contained no separa te  provision f o r  the Paiutes of the  Western Shoshone 
8/ - 

agency. Accordingly, the  defendant's charging the p l a i n t i f f  with 100% 

of amounts spent  f o r  provisions f o r  those years was wrong because Paiutes 

who were l i v i n g  a t  the  Duck Valley Reservation during theae years must be 

presumed to  have received t h e i r  pro-rata share of the  provisions d i s t r ibu ted  

m the  reservation from and a f t e r  1886 (See f inding No. 72 herein indica t ing 

t h a t  a t  l e a s t  103 Indians who s e t t l e d  on the  Duck Valley Reaervatloa i n  

1880 planned t o  stay permanently, and tha t  land w a s  added t o  the  reservat ion 

i n  1886 f o r  Paddy Cap's band of Paiutes,  among others.)  The cost  of the 

Paiutes'  share presumably came from amounts disbursed f o r  the  support of 

the  Western Shoshones i n  the  absence of evidence of other appropriations 

f o r  the Duck Valley Reservation Indians. W e  conclude, therefore,  t h a t  

the defendant's claimed expenditures under Disbursement Schedule No. 9 

should be reduced from 100% during the 6 years indicated below t o  r e f l e c t  

the  f a c t  t h a t  approximately 115 Paiutes who s e t t l e d  parmaaently on the  

reservation were l i v i n g  the re  i n  1885 and 1886, and tha t  thereaf ter  the  

number of Paiutes and Western Shoshones l i v i n g  on the  reservation as shown 

in the  repor ts  of the Cammissioner of Indian Affairs and l i s t e d  i n  

defendant's amended, revised answer m y  be accepted as correct .  

8/ The years involved when appropriation acts contained no separate p r e  - 
vis ion  f o r  disbursements f o r  the  Paiutes of the  Weetern Shoshone agency 
were: f o r  fiscal year 1886, A c t  of March 3, 1885, 23 Stat .  362, 378; f o r  
1887, A c t  of May U ,  1886, 24 S ta t .  29, 42-3; f o r  1901, Act of May 31, 
1900, 31 Stat .  221, 225; 1902, Act  of March 3, 1901, 31 Sta t .  1058, 1072; 
1903, A c t  of May 27, 1902, 32 Sta t .  245, 256; 1904, Act of March 3, 1903, 
32 Stat. 982, 993. 
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Provisions 

The defendant a s s e r t s  t h a t  between October 1, 1863, and June 30, 

1951, i t  gra tu i tous ly  expended $54,688.96 f o r  provisions f o r  the  Western 
9 /  - 

Shoshones f o r  which i t  requests o f f se t s .  

The Coniss ion  has found t h a t  expenditures f o r  o ther  than t r e a t y  

goods which may have been made on behalf of the  p l a i n t i f f  before 1878 

were f o r  the  benef i t  of a few individuals  a t  most. When Duck Valley 

Reservation waa s e t  apar t  i n  1877, many of the  Western Shoshones w e r e  

s ick ,  d e s t i t u t e ,  and homeless. The d i s t r ibu t ion  of a few farming u t e n s i l s ,  

a small supply of seeds, medicine, and perhaps o ther  provisions before 

1878 did not  cons t i tu te  a t r i b a l  benef i t  a t  a time when p l a i n t i f f ' s  

population was estimated a t  between 2,000 and 4,000. (f inding nos. 71, 

72.) W e  conclude t h a t  expenditures l i s t e d  by the  defendant of $90.40 i n  

1873 and $139.22 i n  1878 a r e  too small t o  have amounted t o  a t r i b a l  benef i t ,  

and w i l l  be  disallowed. 

9/ The p l a i n t i f f  has asked the  Commission t o  e s t a b l i s h  a per-se r u l e  - 
t h a t  no expenditures fo r  provisions will be permitted as gratui tous  
o f f s e t s  t o  correspond with the  s t a tu to ry  prohibit ion of the  Act of 
October 27, 1974, Pub. L. No. 93-494, t h a t  provisions and food-related 
expenditures may not be  deducted as  payments on the  claim. Zhe p l a i n t i f f  
a s s e r t s  t h a t  such a r u l e  would be warranted on grounds t h a t  the  Commis- 
s ion  has d iscre t ion t o  determine which gra tu i tous  o f f s e t s  t o  allow and 
t h a t  i ts author i ty  ought not t o  be used t o  deduct, as gratui tous  o f f s e t s ,  
expenditures f o r  food-related purposes. The defendant r ep l i ed  t h a t  i t  is 
e n t i t l e d  t o  o f f s e t s  f o r  a l l  gra tu i tous  expenditures including those f o r  
food, ra t ions ,  o r  provisions, s ince  the  1974 amendment eliminated such 
expenditures only as payments on the claim and did not apply t o  expendi- 
tu res  for g ra tu i t i e s .  Without prejudice t o  the  meri ts  of t h e  p l a i n t i f f  's 
request we a r e  not considering i t  i n  this proceeding because w e  have 
found t h a t  the  expenditures for provisions here  involved a r e  amounts 
which must be disallowed as gratui tous o f f s e t s  f o r  o ther  reasons. 



Over much of t h e  time f o r  which gratui tous o f f s e t s  herein are claimed, 

i t  was the policy of the  United Sta tes  t o  require tha t  Indians earn aa 

much of t h e i r  living as possible. Xn 1902, when the population of 

Duck Valley w a s  about 450, t h e  Superintendent of the  Western Shoshone 

Agency wrote t o  the  Commissioner of Indian Affa i rs  t h a t  the agency supplied 

provisions t o  only 65 old people at the  time of the  report ,  explaining 

t h a t  i t  was the  policy t o  l t m i t  the  number receiving provisions t o  those 

who would s u f f e r  without the  ra t ions  o r  had no means of earning t h e i r  

livelihood. 

Section 3 of the  Act of March 3, 1875 (18 Sta t .  420, 4491, prodded:  

That f o r  the  purpose of inducing Indians t o  labor and 
become self-supporting, i t  is provided t h a t  hereaf ter ,  i n  
d i s t r i b u t i n g  the  suppl ies  and annuit ies t o  the Indians f o r  
whom the  same a r e  appropriated, the agent d i s t r ibu t ing  the  
same s h a l l  require  a l l  able-bodied male Indians between 
the  ages of eighteen and forty-five t o  perform service  
upon the  reservation,  f o r  the  benef i t  of themselves o r  of 
the  t r i b e ,  a t  a reasonable rate, to be fixed by the  agent 
i n  charge, and to an amount equal i n  value t o  the  supplies 
t o  be delivered; and the  allowances provided f o r  such 
Indiana s h a l l  b e  d i s t r ibu ted  t o  them only upon condition 
of the  performance of such labor,  under such ru les  and 
regulat ions as t h e  agent may prescribe: Provided, That the  
Secretary of the  In te r io r  may, by wr i t t en  order, except 
any pa r t i cu la r  t r i b e ,  o r  port ion of t r i b e ,  from the  opera- 
t i o n  of t h i s  provision where he  deems i t  proper and expedient. 

Regulations of t h e  Indian Office, Department of the In te r io r ,  ae revised 

i n  1884 and 1904, required t h a t  the  Indian Agents' reports  ind ica te  whether 

labor had been performed i n  accordance with the  above-quoted provisions 

of the 1875 Act. The regulat ions provided t h a t  each able-bodied male 

Indian w a s  t o  be afforded an opportunity f o r  labor, but s t a ted ,  i n  eubetance, 

t h a t  the agents should not enforce by an exact  measurement the  s t a tu to ry  
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requirement tha t  t h e  Indiana within the  purview of sec t ion  3 perform 

service  on the  reservation i n  an amunt  equal i n  value t o  the supplies 

t o  be delivered. An 1884 regulat ion provided t h a t  generally the i s sues  t o  

those who labor must not  exceed the  da i ly  ra t ion ,  and never more than 

double t h a t  amount, and then only i n  r a r e  cases and a s  a reward f o r  unusual 

zea l  and industry. A 1904 regulat ion s t a t e d  t h a t  Indians should not be  

required t o  perform labor i n  payment for supplies i f  the  work would be 

for the  benef i t  of the  agency, and more properly performed by Government 

employees. Another regulat ion provided that Indians who labored for  the 

benef i t  of  themselves o r  the  tribe i n  payment for supplies issued were 

not t o  be regarded as employees. Nonetheless, allowances f o r  Indians 

who were required t o  perform labor were t o  be dis t r ibu ted  t o  them only 

upon condition of the performance of such labor under the  ru les  and 

regulat ions which the  agent might prescribe. 

Reports of Western Shoshone Indian agents t o  the  Connnissioner of 

Indian Affairs ,  some of which a r e  quoted from i n  Finding 80(b), indica te  

t h a t  shor t ly  a f t e r  the t i m e  the Duck Valley Reservation was established,  

from 1880 through 1904, the  Western Shoshones performed a subs tan t i a l  

amount of construction and other miscellaneous work i n  building and 

maintaining agency, school, and hospital f a c i l i t i e s ,  and i n  the  care of 

roads, that the Indians were issued ra t ions  i n  exchange f o r  t h i s  work and 

t h a t  f o r  some years, the work was estimated by the  Western Shoshone 

agents as being worth severa l  thousand dol lars .  
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The value of ra t ions  provided i n  l i e u  of payment of wages f o r  con- 

a t ruc t ion  and other  work i n  buildfng and maintaining agency, school, 

and hosp i t a l  f a c i l i t i e s  and i n  the  care  of roads represented administrat ive,  

educational,  agency, o r  heal th  expenses, each of which is among the  

categories excluded by s t a t u t e  as a bas i s  f o r  gratui tous offse ts .  If 

t h e  defendant had paid nonoIndian labor f o r  road, agency, and school 

construction work, such expenditures would have been barred a s  o f f s e t s ,  

being administrat ive o r  school costs. Expenditures fo r  such purposes, 

without regard t o  whether the  t r i b e  benefited from them, a r e  not allowable 

o f f s e t s  because the  s t a t u t e  excludes them. The categories of expenditures 

which the  s t a t u t e  excepts from allowance as gratui tous o f f s e t s  were 

intended t o  be  in terpre ted  broadly (see note 7). 

W e  note t h a t  the  Indians were a l s o  credited under sec t ion 3 of the  

1875 Act f o r  building houses and other  improveuwmts fo r  themselves and 

f o r  o ther  members of the  t r ibe .  Thus, the 1884 report  t o  the  Commissioner 

s t a t e d  t h a t  during the  year the  Indians b u i l t  3 houses f o r  themselves 

and the  1888 report  s t a t e d  t h a t  they had b u i l t  5 log cabine and 2 fr- 

houses f o r  themselves during the  year. Work such a s  building houses f o r  

the benef i t  of members of t h e  t r i b e  is not intended t o  be affected by t h i s  

discussion of agency, road, .school, hospi ta l ,  and s imi lar  construction 

work, the  cos ts  of which a r e  excluded by s t a t u t e  from gratui tous of fae ta .  

Findings herein a l s o  describe the  work of the  Indians i n  transporting 

f r e i g h t  and supplies from the  ra i l road  t o  the agency and the  amount earned 

during designated years f o r  t h a t  work. h e  t ransportat ion of f r e i g h t  w a s  
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adminis t ra t ive  work f o r  which the  Indians were paid wages, and since 

offsets were not  claimed for  those wages, t h a t  work, a l s o ,  is  not  a f f ec t ed  

by the  d iscuss ion  about cons t ruc t ion  and o ther  adminis t ra t ive  work 

performed by Indian labor  in exchange f o r  provisions,  a g r i c u l t u r a l  

equipment, c lothing,  and s i m i l a r  goods for  which o f f s e t s  a r e  h e r e  claimed. 

Information on t h e  cons t ruc t ion  of agency f a c i l i t i e s  on Duck Valley 

Reservation ind ica t e s  t h a t  the pay f o r  unski l led  Indian labor  a t  $1.00 a 

day i n  1883 was ca lcula ted  a t  s u b s t a n t i l l y  lower rates than amounts paid 

t o  unski l led nowIndian  labor  i n  t h e  area. A number of t h e   omm missioner's 

reports contain es t imates  of t h e  value of some of the cons t ruc t ion  work 

which the  Indians performed on t h e  reserva t ion ,  spec i f i ed  t h e  hours worked 

for  c e r t a i n  agency and adminis t ra t ive  purposes, and gave q u i t e  d e t a i l e d  

information about the work of the  Indians on the  reserva t ion .  For ins tance ,  

i n  1894, t he  Indians performed 320 days of labor  on t h e  publ ic  highways 

of t he  reserva t ion;  i n  1895, they performed 285 days' l abor  on agency 

roads. In 1902, they performed 80 days' l abor  on reserva t ion  roads,  and 

i n  1904, they performed 50 days' labor  thereon. This and o the r  information 

i n  the f indings ,  including t h e  rate of pay a t  which t h e  Indians'  work 

was valued, i n d i c a t e  t h a t  t h e  record contains s u f f i c i e n t  information about 

the value of road and adminis t ra t ive  construct ion work s o  that t h e  defendant 

might have deducted from t h e  o f f s e t s  claimed he re in  a fa i r  estimate of 

the  cos t  of r a t i o n s  i ssued  i n  exchange f o r  a t  least such of t h a t  work 

as is described i n  Commissioners' repor ts .  
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The years when payments i n  ra t ions  i n  exchange fo r  work should have 

been deducted from the  t o t a l  cos t  of provisions claimed a s  o f f s e t s  were 

from 1880 through 1904. As the  cost  of provisions furnished i n  exchange 

f o r  school, agency, and administrat ive work a r e  not proper o f f s e t s  under 

the  Indian Claims Comnission Act, and these cos ts  are not shown t o  have been 

deducted from amounts claimed as of f se t s ,  expenditures f o r  the  years 1880 

through 1904 f o r  provisions w i l l  not be allowed a s  gratui tous o f f se t s .  
lo/  

(Kiowa. Comanche and Apache Trfbe of Indians, supra, a t  309-310. )- 

The defendant submitted very few vouchers a s  representat ive of 

expenditures f o r  provisions during the years between 1905 and 1938. Three 

separa te  vouchers o r  claim set t lements showing the purchase of beef were 

put i n t o  evidence f o r  the  years 1905, 1907, and 1909. Each of these 

indicates  t h a t  some beef was purchased f o r  use of agency Indians and 

some was purchased f o r  school pupils.  The documents do not s h w  tha t  

10/ We note tha t  the holding i n  Red Lake, Pembina and White Earth Bands v. - 
United Sta tes ,  164 C t .  C1. 389, 397 (1964), t o  the e f fec t  t h a t  t h a t  record 
did  not  support the  claim there in  tha t  o f f s e t s  allowed fo r  goods were payments 
t o  individual  members f o r  labor,  but ,  instead,  ref lec ted  g r a t u i t i e s  spent 
f o r  the benef i t  of the claimants a s  e n t i t i e s ,  does not contradict  the  
ru l ing  i n  Kiowa which is followed here. 

The ru l ing i n  the  Kiowa decision t ha t  is here re l i ed  on did not 
turn  on whether individual  Indians o r  the t r i b e  a s  an e n t i t y  benefited 
from the  expenditure. The holding i n  Kiowa here under consideration was 
t h a t  where evidence i n  the  f indings showed t h a t  the  Indians performed 
agency or  administrat ive work i n  exchange f o r  ra t ions ,  the cost of such 
ra t ions  were an administrat ive expense. Expenditures f o r  such administra- 
t i v e  purposes, whether o r  not the  t r i b e  benefited from them or  whether 
the  work was performed by Indians o r  non-Indians, a re  excluded as o f f s e t s  
by s t a t u t e .  The decision i n  Red Lake, supra, is inappomite her. ~s it 
does not r u l e  on t h e  allowance of gratui tous o f f s e t s  which include the  
cost  of r a t ions  i n  exchange f o r  administrat ive work. 
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school c o s t s  were deducted from the  claimed o f f s e t s .  Neither t h e  amended 

answer nor t h e  accounting repor t  show, general ly,  whether provisions were 

purchased f o r  t he  agency, t h e  school,  o r  the  e n t i r e  t r i b e .  Only t he  

vouchers and t h e  support ing documents sometimes show t h e  intended use of 

the items purchased. Nothing i n  the  accounting r epor t  suggests t h a t  

disbursements f o r  schools o r  f o r  any o the r  purpose were omitted from 

disbursements i n  p a r t  111 of t h e  repor t  which p a r t  was included i n  response 

t o  the  Attorney General's request  f o r  a statement of g r a t u i t y  payments f o r  

t h i s  docket. The defendant 's claim f o r  g ra tu i tous  o f f s e t s  is based on 

t h i s  por t ion  of t h e  accounting r epor t .  

A wr i t t en  s tatement  discussing t h e  accounting r epor t  w a s  submitted 

f o r  t h e  p l a i n t i f f .  It was prepared by Paul G i l l i s ,  a c e r t i f i e d  publ ic  

accountant from a p r i v a t e  f i rm who has worked on many Indian claims 

accounting cases over a period of t en  years.  This r epor t ,  and M r .  G i l l i s '  

testimony a s  p l a i n t i f f ' s  exper t  at t h e  hearing on o f f s e t s ,  tended t o  

increase  t h e  uncer ta in ty  a s  t o  whether cos t s  f o r  food for pupi l s ,  an 

educat ional  cos t  which is no t  allowable as a g r a t u i t y ,  had been deducted 

from amounts claimed f o r  o f f s e t s  f o r  provisions i n  t h i s  case. The matter 

was not  c l a r i f i e d  by cross-examination o r  o the r  testimony a t  t h e  hearing,  

nor was i t  explained by the  defendant i n  any o the r  way. Since t h e  record 

does not  e s t a b l i s h  t h a t  t h e  cos t s  of provisions f o r  schools have been 

el iminated from the  claimed o f f s e t s ,  the defendant has not  m e t  t h e  burden 

of showing t h a t  i t  is e n t i t l e d  t o  the  o f f s e t s .  



The remaining vouchers submitted as representat ive of expenditures 

f o r  provisions during t h e  period from 1905 through 1937 are: a voucher 

f o r  $85.00 worth of sugar i n  1905, a claim settlement f o r  $47.20 worth 

of coffee i n  1911, and a claim set t lement f o r  8,526 pounds of f lour  i n  

1913 (purchased in August 1912). About one-half of the Duck Valley Reserva- 

t i o n  population was Paiute during these years. Consequently, one-half 

of each of these expenditures would have been al locable t o  the  p l a i n t i f f  

Shoshones. Reports of the C o ~ s s i o n e r  of Indian Affairs indica te  t h a t  

most Indians did not  receive ra t ions  a s  a principal  means of livelihood 

between 1905 and 1937. A s  ea r ly  as 1902, when the Shoshones a t  Duck Valley 

numbered 226, ra t ions  were supplied t o  about 33 of the  old o r  disabled 

Shoshones who had no means of earning t h e i r  livelihood. During f i s c a l  

year 1911, when the $47.20 spent f o r  coffee was representat ive of provisions 

supplied by t h e  defendant f o r  which o f f s e t s  a r e  claimed, 8 able-bodied 

adul ts  and 16 physically o r  mentally disabled persons, about one-half of 

whom were Shoshones, received ra t ions  to ta l ing  $1,634.67. The number of 

Shoshones on the  reservation t h a t  year was 374. Most of the sum spent f o r  

r a t ions  i n  1911 was used fo r  r a t ions  f o r  the disable4 costs  which a r e  

heal th  cos t s  excluded as gratui tous  o f f se t s  by s t a t u t e  . 
Zn 1912, when the  Shoshone population was 299, ra t ions  fo r  which labor 

was performed were issued t o  11 adul ts  and 3 children. In addition, rat io-  

f o r  which no labor was performed were issued t h a t  year t o  approximately 

31 physically o r  mentally disabled Shoshone adults  or children* Rations 

f o r  the  31 disabled Shoshones were costs  f o r  heal th  care which are 
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excepted a s  g r a t u i t i e s  by s t a t u t e .  Rations f o r  t h e  11 a d u l t s  and 3 ch i ld ren  

who performed l abo r  were i n s u f f i c i e n t  t o  amount t o  a t r i b a l  bene f i t .  

In 1913, r a t i o n s  were i ssued  only t o  t h e  phys i ca l l y  o r  mentally d i s -  

abled o r  i n  payment f o r  t h e  performance of l abor .  The Shoshone populat ion 

t h a t  year  was 307. Of t h i s  number, 20 a d u l t s  and 5 minors received r a t i o n s  

i n  payment f o r  l abo r  performed. In  add i t i on ,  24 Shoshones who were 

phys ica l ly  o r  mental ly  d i s ab l ed  a l s o  received r a t i o n s .  As i n  t h e  two 

previous years ,  t h e  c o s t  of r a t i o n s  f o r  those who were d isab led  was a  

hea l th  c o s t  which is no t  an  al lowable g r a t u i t y .  Some o r  a l l  of t h e  20 

a d u l t s  and 5 ch i ld ren  who were pa id  through t h e  issuance of r a t i o n s  may 

have been performing agency o r  school  func t ions  which would exclude allow- 

ance of a g ra tu i t ous  o f f s e t  f o r  r a t i o n s  issued t o  them, s i n c e  t h e  c o s t  of 

such r a t i o n s  would b e  an admin i s t r a t i ve  expense, a s  discussed earlier. 

In  any event ,  t h e  number of i nd iv idua l s  involved is  too  few t o  warrant  

a  conclusion t h a t  r a t i o n s  pa id  t o  them f o r  l abo r  c o n s t i t u t e d  a t r i b a l  

bene f i t .  

For t h e  reasons d i scussed ,  we conclude t h a t  t h e  evidence submitted 

by t h e  defendant as r e p r e s e n t a t i v e  of amounts spen t  f o r  p rovis ions  

between 1905 and 1937 f o r  which o f f s e t s  a r e  claimed f a i l s  t o  e s t a b l i s h  

t h a t  expendi tures  f o r  school ing  and h e a l t h ,  o r  payments t o  i nd iv idua l  

Indians f o r  l abo r ,  were deducted from the  amounts claimed. Offse t s  f o r  

p rovis ions  during these  yea r s  w i l l ,  the re fore ,  be disallowed. 

Many of t h e  annual r e p o r t s  of t h e  Commissioners of Indian Af fa i r s  

between 1870 and 1935 have been put i n t o  evidence i n  t h i s  case  by the 



par t ies .  The data  on the  issuance of ra t ions  to Indians through the  

Western Shoshone Agency during 1905 and from 1911 through 1913 are i n  the  

annual repor ts  of t h e  Commissioner of Indian Affairs  f o r  those years. 

Ihe repor ts  for these pa r t i cu la r  years were not offered i n  evidence by 

the  par t ies .  A s  o f f i c i a l  repor ts  by o f f i c e r s  of the  United States, w e  
Ill - 

take j u d i c i a l  not ice  of them. 

The evidence f o r  the  o f f s e t s  asserted f o r  provisions f o r  1938 and 

1939 is a voucher showing t h e  purchase of coffee f o r  $87.72, only a pa r t  

of which would have been a l locable  t o  the  p l a i n t i f f .  The i t e m  is l i s t e d  

on a voucher along with a number of items ordered f o r  the  agency. Some 

individual  Indians may have benefi ted from the  expenditure. 

In 1940 and 1941, when about 960 of p l a i n t i f f ' s  members were l iv ing  

on the  reservation,  expenditures of $34.17 i n  1941 and $56.33 the  following 

year a r e  too small t o  have amounted t o  t r i b a l  benefi ts .  The o f f s e t s  

claimed from 1942 through 1944 were disbursed from funds f o r  the  support 

and rehab i l i t a t ion  of needy Indians. Expenditures from these funds a re  

not proper o f f se t s .  

11/ That the  Indians a t  the  Duck Valley Reservation generally did not - 
share i n  many of the  provisions purchased with funds fo r  the support o f .  
Indians of t h e  Western Shoshone agency was frequently indicated i n  the  
repor ts  of the  Indian agents t o  the Commissioner. Thus, i n  1889, the 
agent f o r  t h e  Western Shoshone agency reported tha t  t h e i r  lands had 
suffered and crops were sh r ive l l ed  from the most severe drought known 
i n  the  area. Sn addit ion t o  t h e  drought, the Indians l iv ing  a t  any 
distance from the  agency suffered from the ravages of ground squ i r re l s .  
The Government crop was protected from the  squ i r re l s  by the use of 
strychnine, and some of t h e  Indians l i v i n g  near the  agency were induced 
t o  use the  poison,but the  majority of them refrained from doing so  
because ground s q u i r r e l s  were one of t h e i r  chief a r t i c l e s  of d i e t  i n  
the sunnner t i m e ,  and they did  not  want t o  take such r i sks .  
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In Kiowa, Comanche, and Apache Tribes v. United S t a t e s ,  supra ,  the 

Commission considered a claim f o r  o f f s e t s  by the  defendant f o r  p rovis ions  

purchased over a per iod of time when some 30 Indian employees of t h e  agency 

received r a t i o n s  as p a r t  of t h e i r  pay, t h e  amount of which was not shown 

bu t  which would represen t  an admin i s t r a t i ve  expense. Furthermore, beef 

purchased dur ing  p a r t  o r  a l l  of t he  time f o r  which o f f s e t s  were claimed 

w a s  used f o r  agency o r  school  purposes,  which purposes a r e  excluded as a 

basis f o r  o f f s e t s .  In t h e  Kiowa opinion,  supra ,  t h e  Commission disal luwed 

the  claimed o f f s e t s  f o r  p rovis ions  where t h e  defendant had not  e l imina ted  

from the  claim t h e  above-mentioned excluded expenses. 

For some of t h e  yea r s  involved i n  t h i s  proceeding, t h e  d i s t r i b u t i o n  

of provis ions  was l im i t ed  t o  s i c k ,  needy, and ind igen t  i nd iv idua l s ,  

and t o  persons who earned provis ions  by t h e i r  l abor  f o r  agency, school ,  

h o s p i t a l ,  road cons t ruc t ion ,  and o the r  admin i s t r a t i ve  purposes. 

Moreover, a s  i n  t h e  Kiowa case ,  the cos t  of agency and school  supp l i e s  

may be included i n  t h e  o f f s e t s  claimed by t h e  defendant f o r  p rovis ions .  

The defendant presumably has t h e  information necessary t o  e l imina t e  

from t h e  expendi tures  f o r  p rovis ions ,  t h e  amounts spen t  f o r  excluded 

ca tegor ies  and f o r  purposes which otherwise a r e  no t  a l lowable as o f f s e t s  

under t he  Indian Claims Commission Act. A s  i n  the  Kiowa case ,  supra,  the 

defendant 's  f a i l u r e  t o  s epa ra t e  from the t o t a l  amount claimed f o r  

provis ions t he  amounts spent  fo r  purposes excluded by s t a t u t e  o r  otherwise 
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improper f o r  o f f s e t s  r equ i re s  t h a t  the Commission r e j e c t  t he  t o t a l  c laim 

for o f f s e t s  for provisions during the  years  f o r  which the  improperly 

included amounts should have been deducted. 

Agr i cu l tu ra l  Implements and Equipment 

Between Apr i l  16, 1877, and June 30, 1941, t h e  defendant a s s e r t s  

t h a t  a t o t a l  of $18,432.09 was gra tu i tous ly  spent  f o r  a g r i c u l t u r a l  

implements and equipment f o r  t he  p l a i n t i f f .  

Vouchers and o the r  d a t a  i n  t h e  record show t h a t  equipment purchased 

f o r  t h e  agency i n  1879 included 5 wide-tract wagons f o r  $255. Additional 

wagons and wagon p a r t s  were purchased i n  1885, 1890, and 1897, and 1906 

as shawn by r ep resen ta t ive  vouchers i n  defendant's Exhibit 0-24. Wagon8 

were e s s e n t i a l  f o r  t r anspor t ing  all reserva t ion  suppl ies  to the agency 

from t h e  r a i l r o a d  a t  Elko, a d i s t ance  of 120 miles ,  and because of t h e  
1, 

d i f f i c u l t ,  mountainous t e r r a i n ,  they received hard use, and o f t en  

needed r e p a i r  and replacement. The cos t s  of wagons, wagon p a r t s ,  and 

harness,  together, made up most of t h e  expenditures shown by t h e  defendantfa  

r ep resen ta t ive  vouchers f o r  a g r i c u l t u r a l  implements and equipment. The 

wagons were used t o  a l a r g e  ex ten t  f o r  t ranspor t ing  suppl ies  f o r  the agency, 

school ,  h o s p i t a l  and o t h e r  adminis t ra t ive  purposes, and these cos t s  must 

be disallowed, as are a l l  t r anspor t a t ion  cos ts .  Red Lake, Pembina, and 

White Earth Bands v. United S ta t e s ,  9 Ind. C1, Comm. 457, 474-5 (1961), 

a f f ' d  i n  part he re  re levant ,  164 Ct. C1. 389 (1964). 
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Descript ions of farming condit ions at  t he  Duck Valley Reservation i n  

t h e  early reports of the Indian Agents t o  the Commissioner indicate that 

the agency equipment for harves t ing  g ra in  crops was inadequate.  By 1893, 

t h e  Indians had s i m p l e  farm equipment but almost none of them had machinery 

fo r  harves t ing  their grain crops except a few who bought t h e i r  own from 

wages earned working on neighboring ranches. A combined mowing and 

reaping machine bought i n  1885 was used primari ly fo r  t h e  bene f i t  of 

the agency and the school,  though t he  Indians a l s o  obtained some b e n e f i t  

from its use. However, s i n c e  the interest of t h e  agency and t h e  school 

was paramount the  defendant improperly claimed i t  as an offset. 

There is evidence that some a g r i c u l t u r a l  equipment was furnished 

t o  indiv idual  Indians i n  par t ia l  payment f o r  agency, school ,  and h o s p i t a l  

construction and road work by Indians. Since the coats  of  such work 

are not allowable as o f f s e t s  n e i t h e r  may the  cos t s  of a g r i c u l t u r a l  

equipment issued i n  exchange for auch work be allowed. 

Tribal funds were used t o  some extent  t o  purchase stock and 

a g r i c u l t u r a l  implements under agreements by which t h e  defendant purchased 

and supplied such items t o  the  Indians who agreed to  use tribal funds 

t o  reimburse t h e  defendant f o r  the  purchases. The accounting report 

shows t h a t  $18,596.91 of t h e  p l a i n t i f f ' s  tribal funds were disbursed 

t o  pay f o r  agricultural implements and equipment between 1908 and 1948, 

but the report is not s u f f i c i e n t l y  detailed to i n d i c a t e  t h e  extent t o  
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which amounts may have been t r ans fe r r ed  t o  the defendant as reimbursement 

f o r  itema supplied by the United S t a t e s  under reimbursable agreements with 

p l a i n t i f f s .  

The accounting repor t  does ind ica t e  that disbursements for a g r i c u l t u r a l  

implements and equipment claimed as o f f s e t s  for 1942 were made from 

funds f o r  t h e  support  and r e h a b i l i t a t i o n  of needy Indians which must be 

disallowed here, having been spent  f o r  the  bene f i t  of needy ind iv iduals  

and no t  f o r  t h e  e n t i r e  t r i b e .  In  addi t ion ,  port ions o r  a l l  of the  amounts 

claimed f o r  t h i s  category of expenses for many years were disbursed f o r  

the  Western Shoshone agency. These must be disallowed as t he re  i s  no 

evidence t h a t  such expenditures f o r  the agency were o ther  than agency 

cos t s  which are excluded by s t a t u t e  from allowance a s  g r a t u i t i e s .  

In  t h e  circumstances, the defendant needed t o  show tha t  t he  claimed 

offsets excluded the  cos t  of any implements o r  equipment f o r  which the 

United S ta t e s  was reimbursed by t r i b a l  funds. The use i n  the  accounting 

r epor t  of warrant numbers and da te s  only as i d e n t i f i c a t i o n  of dieburstmenta 

from t r i b a l  funds makes i t  impossible t o  determine, on this record, the 

ex ten t  t o  which such funds may have been used t o  reimburse the  defendant 

f o r  purchaaea of fararing equipment for  which many of the remaining o f f s e t s  are 

c l a i u e d .  Considering the fact t h a t  under reimbursable agreements i t  was t h e  ., 

practice of t h e  United S ta t e s  t o  use i ts own funds t o  purchase equipment. 



40 Ind. C1. Cormn, 318 

supplied t o  Indian t r i b e s  whose t r i b a l  funds were then t r ans fe r r ed  t o  

t h e  defendant for reimbursement of the p r i ce  of t h e  items, as agreed t o  

by the Indians, t he  defendant presumably has information ind ica t ing  t h e  

ex ten t  t o  which the costa  of farming equipment were repaid from t r i b a l  

funds under reimbursable agreements, In t h i s  case, where t h e  accounting 

repor t  and o ther  evidence shows eubs tan t i a l  use of t r i b a l  funds f o r  

buying a type of equipment for which o f f s e t s  are claimed by the  defendant,  

the r e l i a n c e  of the  amended anawer on the accounting report alone, which 

i d e n t i f i e s  diebursements from t r i b a l  f v d s  during most of t h e  years 

involved by warrant number and date only, is insufficient t o  show t h a t  

the  defendant is e n t i t l e d  t o  o f f s e t s  clafmed for such items. The 

evidence of record herein has cast a burden upon the defendant t o  show 

t h a t  tribal funds were not  used t o  reimburse t h e  United S ta t e s  f o r  t h e  

farming equipment for which offsets are claimed i n  o rde r  t o  support  the claim. 

We conclude that the  defendant has not  met the burden of proving 

which, i f  any, of the amounts claimed as off  sets f o r  a g r i c u l t u r a l  

implements and equipment are allowable. The claimed o f f s e t s  i n  t h i s  

category w i l l  be disallowed. 

Clothink 

The defendant requests gra tu i tous  o f f s e t s  i n  t h e  mount  of $15,120.08 

f ~ r  expenditures for c lo th ing  for the p l a i n t i f f  between 1885 and 1944, 
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and submitted vouchers or invoices  which i d e n t i f y  a f e w  of the items of 

c lo th ing  purchased f o r  each of the years 1884 through 1902 except 1892. 

The vouchers, considered along with  the number of Indians l i v i n g  a t  t h e  

Duck Valley Reservation and with the number of Indians who performed 

cons t ruc t ion  and o the r  work f o r  the agency, indicate, almost uniformly, 

t h a t  t he  quan t i t y  of c lo th ing  purchased was i n s u f f i c i e n t  to  amount t o  a 

t r i b a l  bene f i t .  In  add i t i on ,  t h e  quan t i t y  and the type of some of  the 

items purchased were i n d i c a t i v e  of expenditures for school and agency 

purposes, or for issuance t o  Indians i n  exchange f o r  work performed for 

t h e  agency. A f e w  i tems may have benef i ted  i n d i v i d u a l  Indians. Expendi- 

t u r e s  f o r  t he se  purposes are not al lowable off sets.  Furthermore, amounts 

claimed f o r  o f f s e t s  for c lo th ing  should have excluded, and d id  no t ,  
h 

amounts f o r  c lo th ing  115 destitute Paiu tes  f o r  t he  years  1886 and 1887 

and amounts spent i n  1901, 1902, and 1903, when Paiutes  made up about 

one-half of the population. The vouchers submitted as r ep re sen t a t i ve  of 

t h e  claimed expendi tures  are considered ind iv idua l ly .  

The f i r s t  r ep re sen t a t i ve  voucher i s  at tached t o  an invoice dated 

September 2 ,  1884, which lists 48 p a i r  of men's boots ,  60 p a i r  of boys' 

boots ,  100 p a i r  of men's shoes, 50 p a i r  of boys' shoes, and 6 p a i r  

of men's rubber boots as being purchased f o r  the  Western Shoshoe agency, 

In 1884, the Indian population at Duck Valley Reservation was 836. More 
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than 3,000 non-reservation Indians were a l s o  under t h e  j u r i s d i c t i o n  of 

t he  agency. Some of the  s i c k ,  aged, and d e s t i t u t e  non-reservation Indians 

sometimes received supp l i e s  from t h e  agency. Seventy Xndiana were 

l i s t e d  as performing manual labor  i n  c i v i l i z e d  pu r su i t s  i n  1884. This 

labor  coneisted,  i n  s u b s t a n t i a l  p a r t ,  i n  cons t ruc t ion  and r e p a i r  work f o r  

t he  agency, such as cons t ruc t ing  and r epa i r ing  agency and school  bui ld ings  

and roads. The number of ch i ldren  between the  ages of  6 and 16 on t h e  

reserva t ion  was approximately 167, about 20% of t h e  r e se rva t ion  population. 

In 1884, t he  school  population was 51. The nature  of t h e  work and the 

ruggedness of t h e  mountainous t e r r a i n  of t h e  reserva t ion  required t h a t  

t he  Indians who farmed, constructed bui ldings,  i r r i g a t i o n  d i t ches ,  fences,  

roads, br idges ,  and s i m i l a r  work have boots and shoes. The superintendent ,  

blacksmith, agency farmer, school teacher ,  physician,  and any o t h e r  

employees of t h e  agency and t h e  school needed shoes. Considering 

the  na ture  of t h e  work, some may have needed more than one p a i r  of boots 

and shoes. S imi lar ly ,  school  boys, who helped wi th  -the s c h o o l  l i ves tock ,  

maintained t h e  school garden, and a t  times helped with o the r  agency 

work needed boots and shoes. 

Accordingly, the  order  f o r  100 p a i r  of men's shoes and boots i n  

1884, when approximaeCly 76 men needed shoes and boots f o r  performing 

adminis t ra t ive  and agency work, i s  not  evidence of an allowable g ra tu i ty .  
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Most of the 76 men were Indians who performed construct ion and s i m i l a r  

work f o r  the agency. Supplies such as ahoes issued t o  them i n  p a r t i a l  

exchange for auch work are not  evidence of allowable g r a t u i t i e s  because 

they represen ted  admin i s t r a t i ve  expenses. In  any event ,  since t h e  

populat ion of  t h e  r e se rva t ion  was 836 t h a t  year ,  even i f  70 persons had 

received shoes as a g r a t u i t y ,  the quant i ty  was insufficient t o  amount 

t o  a tribal bene f i t .  S imi la r ly ,  t h e  order  f o r  60 p a i r  of boys' boots  

and 50 p a i r  of boys' shoes when the school  population was 51 was no t  a 

proper  c la im f o r  o f f s e t s  when the  number of chi ldren of school  age (6 

t o  16 yeans) on t h e  r e s e r v a t i o n  was approximately 167. Although t h e  

invoice  does not  show t h a t  the  boys' boots and shoes were intended fo r  

those in school ,  the quantities ordered suggests  t ha t  t h i s  was so.  Clothing 

for i n d i v i d u a l  Indians o r  for school purposes is not  a proper g ra tu i t ous  

offset. 

An i nvo ice  of September 3, 1885, i n d i c a t e s  t he  purchase of 100 p a i r  

of men's shoes,  50 p a i r  of men's boots ,  20 p a i r  of boy's boots  and 

shoes,  and 125 p a i r  of women's shoes. That year, t h e  permanent reserva- 

t i o n  populat ion was about 400, of whom 300 were Western Sh~&ones.  The 

agency a l s o  had 3,300 non-reservation Indians under i t s  care .  Eighty Indians 

on t h e  r e se rva t ion  were listed as doing c i v i l i z e d  labor ,  Wr t  of 

which cons is ted  i n  cons t ruc t ion  work f o r  agency and adminis t ra t ive  

purposes.  I n  add i t i on  t o  t he  men's and women's shoes and boot6 which 

were needed by agency and school  employees, most of the rest of the shoes. 
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except thoee f o r  the  boys, were presumably issued i n  exchange f o r  labor  

by as many as 80 Indians who supplied produce such as b u t t e r  or  did 

work f o r  agency, school, o r  administrat ive purposes, the  cos ts  of which 

a r e  not allowable o f f se t s .  

The average school attendance i n  1885 was about 19 pupils.  The 

school age population on the reservation was about 60. The number of 

boys' boots and shoes ordered (20 pa i r s )  suggests t h a t  t h e  expenditures 

were for  the  benefit of school pupils ,  an educational cos t  not allowable 

as an o f f se t .  The purchase was f o r  too few to  amount t o  a tribal benefi t .  

An invoice of August 19, 1886, lists an expenditure of $10.75 f o r  

the purchase of 8 dozen p a i r  of children's  and misses woblen hose. In 

the f a l l  of 1886 there  were 380 Shoshones and 115 d e s t i t u t e  Paiutes l i v i n g  

on the reservation. The number of school age children was about 100 

and i f  children under 6 and g i r l s  between 16 and 18 are a l s o  considered, 

the number was subs tan t i a l ly  greater .  The purchase may have been f o r  

school purposes, o r  t o  benef i t  individual Indians. The quaat i ty  of hose 

avai lable  a f t e r  excluding those necessary fo r  school and agency purposes, 

was not s u f f i c i e n t  t o  amount t o  a tribal benef i t .  

An invoice of October 25, 1887, shows the  purchase of 40 boys' duck 

overa l ls  and 100 men's overa l l s .  The t o t a l  reservation population was 

411, 115 of whoon were Paiutes f o r  whom no separa te  funds ha4 been 

appropriated. The average school attendance i n  1887 was 35. The men's 

overa l ls  may have been issued i n  exchange f o r  agency and administrat ive 

work o r  t o  benef i t  individual  Indians. The number of boys' overal l# 
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~ u r c h a s e d  corresponds t o  t he  number a t tending  school.  In any event ,  

t h e  q u a n t i t i e s  are i n s u f f i c i e n t  t o  amount t o  a t r i b a l  bene f i t .  

The purchase of 50 boys ' pants and 50 =n'a pants  is shown by an 

invoice  of September 14,  1888, when the  populat ion was 475, 71% of which 

w a s  Shoshone. The average at tendance a t  school t h a t  year was 53. The 

purchase is  n o t  evidence of an al lowable o f f s e t  f o r  t he  same reasons as 

those  given f o r  1887. 

An invoice  of August 20, 1889, lists the purchase of 25 boys' over- 

coa ts .  The t o t a l  populat ion of the reserva t ion  i n  1889 was 477,  72% of  

which was Shoshone. School enrollment f o r  t h a t  year was 50. 109 children 

of school  age l i v e d  on t h e  reserva t ion .  The expenditure was not  a t r i b a l  

b e n e f i t .  The quan t i t y  of boys' coa t s  purchased suggests  t h a t  they were 

in tendedfor  school  pupils and are the re fo re  subject t o  disallowance on 

t h a t  ground a l so .  

An invoice  of October 15, 1890, shows t h e  purchase of f i f t y  men's 

jeans coa ts .  In 1890, t h e  populat ion of  the resenra t ion  waa 587, 384 of 

whom were Shoshones. The  omm missioner's r epo r t  shows 117 male Shoshones 

above t h e  age of 18 t h a t  year. If t he  purchase were a l loca t ed  according 

t o  populat ion,  approximately 33 coats may have been issued i n  exchange 

f o r  agency cons t ruc t ion ,  road, o r  other adminis t ra t ive  work by Shoshonee, 

o r  i s sued  t o  ind iv idua ls .  In  any event, t he  quant i ty  pu rchaed  was not  

s u f f i c i e n t  t o  represen t  a tribal bene f i t .  

In  1891, 25 p a i r  of men's shoes,  25 p a i r  of boys' shoes,  50 p a i r  

of women's shoes,  25 p a i r  of misses shoes, and 25 p a i r  of ch i ldren ' s  
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shoes were purchased, according t o  an invoice of August 20. Of t h e  

reserva t ion  population of  590, 62% o r  367 were Shoshones. The quan t i ty  

of shoes purchased f o r  a d u l t s  was i n s u f f i c i e n t  t o  a m u n t  t o  a t r i b a l  

b e n e f i t  and may have been issued i n  exchange f o r  agency, road, and o t h e r  

corastruction work. There were 209 chi ldren  on the r e se rva t ion  i n  1891, 

150 of whom were of school  age. O f  these 150, 55 were enro l l ed  i n  school.  

The ch i ld ren ' s ,  boys, and misses shoes may have been f o r  t h e  bene f i t  of 

school pupi l s  and no t  al lowable as a gra tu i tous  o f f s e t .  In  any event,  

the  purchase would have benef i ted  less than one-half of t h e  ch i ld ren  on 

t h e  reserva t ion  and was not  a t r i b a l  benef i t .  

An invoice of Ju ly  31, 1893, lists t h e  purchase of 25 p a i r  of women's 

shoes, 20 p a i r  of misses shoes,  and 25 p a i r  of ch i ldren ' s  shoes. The 

reserva t ion  population was 628 t h a t  year ,  approximately 67% of whom were 

Shoshones, mere were about 44 ch i ldren  en ro l l ed  i n  school  i n  1893 out  

of a population of 242 under t h e  age of 16. The quant i ty  of shoes purchased 

euggeste t h a t  t h e  purchase was f o r  t he  bene f i t  of school pupi l s  and school  

and agency employees, not  allowable as an o f f s e t .  The quant i ty  was not 

s u f f i c i e n t  t o  amount t o  a t r i b a l  bene f i t .  

A representa t ive  expenditure f o r  1894 for which c lo th ing  o f f s e t  is 

claimed is  an invoice dated August 28, 1894, showing t h e  purchase of 500 

yards of Arlington gingham a t  f i v e  cents a yard. The invoice s t a t e s  

t h a t  t h e  purchase was f o r  t h e  agency Indians, Western Shoshone Agency. 

The population of t h e  r e se rva t ion  i n  1894 was 623, The na tu re  of t h e  item 

sugeests  t h a t  i t  was t o  be used a t  school f o r  girls' sewing clasgea, bu t  
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nothing on t h e  invoice o r  voucher ind ica t e s  t h i s .  However, t h e  r epor t  t o  

the  Co~lPmlssioner of Indian Affa i rs  from the  superintendent of t h e  Western 

Shoshone school f o r  1894 s t a t e d  t h a t  work i n  the  school 's sewing room 

had gone on s t e a d i l y ,  with a l a rge  amount of work being accomplished includ- 

i n g  t h e  making of 31 gingham dresses  and 47 gingham aprons. There were 

50 s tuden t s  i n  the school  i n  1894. The superintendent 's r epor t  furn ishes  

s t rong  support t o  a surmise that the 25 yards of gingham should have been 

excluded from o f f s e t s  claimed because i t s  purchase was primari ly for  

educat ional  purposes, 

In 1895, when the reserva t ion  population was 618, 68% of whom were 

Shoshone, the purchaee of 192 p a i r  of socke, assorted sizes, f o r  men, 

women, misses, and chi ldren  was an i n s u f f i c i e n t  number (approximately 130 

p a i r  of socks f o r  420 Shoshones) t o  amount t o  a t r i b a l  benef i t ,  The * 

purchase may have benefi ted school pupi l s ,  individual  Indians i n  exchange 

f o r  agency work, and agency o r  adminis t ra t ive  employees. 

F i f t y  p a i r  of men's ehoes and 50 pa i r  of boys' ehoes are l i s t e d  on 

an invoice of August 14,  1896, as representa t ive  of c lo th ing  e&endituree 

f o r  which o f f s e t s  a r e  claimed. The reservat ion population t h a t  year was 

620, and school  e n r o l l m n t  was 53. Thirty-three Indiana performad c i v i l -  

ized work i n  1896 which included 225 days' labor  on reeervatfon roads. 

The shoes f o r  a d u l t s  may have been issued i n  exchange f o r  agency 

cons t ruc t ion  and road work by t h e  Indians. The boye' shoes may have 

been purchased f o r  pupi l s  a t tending  school. The q u a t i t i e s  were too few 

t o  amount t o  a t r i b a l  benef i t .  
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The purchase i n  1897 of 50 shawls was not  a tribal benef i t  when t he re  

were approximately 210 women over 14 years  of age on t h e  reserva t ion .  

The purchase may have been made for t h e  bene f i t  of g i r l s  i n  school,  f o r  

adminis t r a t i v e  and agency personnel,  o r  f o r  indiv iduals .  

The purchase i n  1898 of 120 pair of women's and men's socks was too 

few t o  c o n s t i t u t e  a t r i b a l  bene f i t  as t h e  r e se rva t ion  population t h a t  

year was 556. 

The remaining invoices show t h e  following purchases: 

Year - Items l i s t e d  on invoice 

1889 50 shawls 

1900 30 men's s h i r t s  

20 I' coa t s  
11 ' 1  v e s t s  
I t  ' 1  pr .  pants  

1902 25 caps 

1916 12 shawls 

Reservation Population 

572 

450 

446 

For each of t h e  l i s t e d  years, t h e  items purchased may have benef i ted  

agency o r  adminis t ra t ive  personnel o r  indiv idual  Indians but  t h e  quanti- 

t i e s  were too few t o  have amounted t o  t r i b a l  bene f i t s .  

In  addi t ion ,  t he  amounts claimed as o f f s e t s  f o r  c lo th ing  expenditures  

a f t e r  t h e  year  1904, with no ind ica t ion  of what the expenditures  were 

f o r ,  are too  small t o  have amounted t o  t r i b a l  b e n e f i t s  i n  t h e  following 
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Year - Amount of Offset Claimed Shoshone Population 

Ihe amounts claimed for c lo th ing  f o r  the years 1942, 1943, and 1944 

were disbursed from funds f o r  t h e  support of needy Indians. Amounts 

spent  from such funds a r e  not  proper o f f s e t s .  

The defendant has t h e  burden of showing t h a t  i t  is e n t i t l e d  t o  t h e  

o f f s e t s  claimed. Findings here in  show t h a t  a subs t an t i a l  number of 

Western Shoshones constructed roads, agency bui ldings,  and f a c i l i t i e s  

i n  exchange f o r  r a t ions .  The mountainous t e r r a i n  and the type of work 

required shoes and p ro tec t ive  clothing.  I n  the  e a r l y  years of the  

reserva t ion  t h e  Shoshones were described as des t i t u t e .  They could not 

have obtained the necessary shoes and clothing t o  do the  agency work which 

they d i d  i f  i t  had not been i s sued  by t h e  defendant i n  exchange f o r  labor. 

Under the  Indian Claims Commission Act, a l l  agency and school costs, such 

as t h e  cos t  of cons t ruc t ing  roads and bui ldings are excluded as o f f s e t s .  

Consequently, t h e  cos t  of c lo th ing  necessary f o r  administrat ive and 

agency personnel should have been excluded from the amounts of o f f s e t s  

l i s t e d  i n  the  amended answer. 

Much of the c lo th ing  f o r  which representa t ive  vouchers were submitted 

was o rd ina r i ly  supplied only t o  those who were working f o r  t h e  school 
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o r  t h e  agency, o r  t o  pupi l s .  A considerat ion of the invoices i n  r e l a t i o n  

PO t h e  number of Indians who were performing agency work and the number 

of pupi l s  a t tending  school  s t rongly  supports  t h e  conclusion t h a t  the 

cos t  of c lo th ing  f o r  adminis t ra t ive  expenses and f o r  school  pupi l s  was 

not  excluded from the claimed o f f s e t s .  Thus, t h e  frequent  coincidence 

of the  quant i ty  of i t e m s  purchased and the number of pupi l s  i n  school 

t h a t  year ,  as w e l l  as t he  kind of i tem purchased (Im. boys' j acke t s ) ,  

supports an inference  t h a t  school clothing is  included i n  t h e  expenditures 

shown by the  r ep resen ta t ive  vouchers. The invoice showing t h e  purchase 

of gingham c lo th ,  discussed here in ,  which almost su re ly  was purchased 

f o r  the  school 's sewing class, re inforces  t h e  surmise t h a t  cos t s  f o r  

school c lo th ing  and for educat ional  purposes were not  excluded from the  

expenditures f o r  c lo th ing  which a r e  claimed f o r  o f f s e t s .  Accordingly, 

w e  conclude t h a t  the defendant has not es tab l i shed  t h a t  i t  is e n t i t l e d  

t o  the  o f f s e t s  claimed f o r  c lo th ing  through 1904 because the weight of t h e  

evidence ind ica t e s  t h a t  those expenditures Include amounts f o r  school 

and agency purposes, even though the invoices submitted do not  expressly 

s o  s t a t e .  In addi t ion ,  f o r  many of the years involved, the  number of 

items purchased were too f e w  t o  amount t o  a t r i b a l  benefit. 

In 1886 and 1887, when more than  100 d e s t i t u t e  Paiutes  had been 

moved t o  the reserva t ion ,  and Congress had made no sepa ra t e  appropriat ion 

for  them, the  amended answer should have, but d i d  not  a l l o c a t e  a por t ion  

of t h e  c lo th ing  expenditures t o  them. Blankets and tepee c lo th  i ssued  
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about t h a t  time were presumably issued t o  a l l .  Similarly, i n  1901, 1902, 

and 1903, when Paiutes made up about one-half of the population, the  

defendant did not  a l l o c a t e  any of the  clothing expenditures t o  the  

Paiutes, but improperly charged the t o t a l  amounts against the  p l a i n t i f f .  

The rest of the  expenditures claimed f o r  o f f se t s  f o r  clothing a r e  

improper because they were too small t o  amount t o  t r i b a l  benef i t s  o r  the  

amounts were spent from funds f o r  the r e l i e f  of needy Indiana, not 

allowable as offse ts .  For the  reasons discussed herein, the  claimed 

o f f s e t s  f o r  clothing w i l l  be disallowed. 

Expenditures f o r  Purchase of Improvements 

By the  Act of March 3, 1885, 23 Sta t .  677, en t i t l ed  "An Act fo r  

the  r e l i e f  of c e r t a i n  s e t t l e r s  on the Duck Valley Indian Reservation 

i n  ~ e v a d a , "  Congress appropriated $5,400 t o  pay fo r  the improvements of 
n 

four persons who had s e t t l e d  and placed improvements on the Duck Valley 

Reservation lands. These s e t t l e r s  had moved on the land before 

Duck Valley Reservation was established,  had placed cer ta in  improvements 

thereon, but had t o  leave the land on which they had s e t t l e d  soon a f t e r  

the reservation was created. The s e t t l e r s  had no legal  r igh t s  i n  the 

t r a c t s  on which they had placed improvements because, i n t e r  a l i a ,  the 

lands were unsurveyed. However, the Department of the  In te r io r  concluded 

t h a t  the s e t t l e r s  had an equitable c l a b  fo r  the value of t h e i r  improve- 

ments, and urged passage of l eg i s l a t ion  providing for  t h e i r  payment. 

There is conf i i c t  a s  t o  what improvements (e.8. corrals ,  log houses, 

etcJ ac tua l ly  remained on reservation lanci  a f t e r  the s e t t l e r s  l e f t .  



49 Ind. C1, C o r m .  318 

There is no evidence t h a t  t h e  improvements were a benef i t  t o  t h e  p l a i n t i f f  

Western Shoshones and t h e  defendant 's  c la im of a g r a t u i t o u s  o f f s e t  f o r  

t h i s  expendi ture  is disallowed. 

Agr i cu l tu ra l  Aid:  

Clearing, Breaking, Fencing Land 

The defendant a s s e r t s  t h a t  $2,978.90 was g r a t u i t i o u s l y  spent  f o r  

a g r i c u l t u r a l  a i d  i n  c l ea r ing ,  breaking, and fencing land f o r  the Western 

Shoshone Indians between Apr i l  16 ,  1877, and June 30, 1951. Amounts 

spent  f o r  items l i s t e d  from 1886 through 1904 were disbursed pursuant 

t o  Disbursement Schedule 9 a l ready  discussed (See note  8.) Because 

Pa iu tes  were l i v i n g  on Duck Valley Reservation during those  years  and 

the re  was no s e p a r a t e  appropr ia t ion  f o r  t h e i r  use  dur ing  some of those 

years ,  amounts charged aga ins t  t h e  p l a i n t i f f  should have been reduced 

from 100% t o  r e f l e c t  t he  propor t iona te  snare of b e n e f i t s  which the Paiu tes  

presumably received from t h e  expendi tures .  Fur ther ,  i n  1903, although 

only 47% of t h e  expendi tures  should have been a l l oca t ed  t o  t h e  Western 

Shoshones, no t  100% a s  t h e  defendant charged, the amount spen t  t h a t  year  

was $30.41, i n d i c a t i n g  t h a t  i n d i v i d u a l  Indians may have received b e n e f i t s  

from t h e  expendi ture  but the  sum was i n s u f f i c i e n t  t o  amount t o  a t r i b a l  

bene f i t .  There is no evidence t h a t  agency c o s t s  were deducted from t he se  

expenditures.  

Amolrnts spent  f o r  each year  listed a f t e r  19l.0, with an except ion 

noted h e r e a f t e r ,  were a l i  below $40, expendi tures  which may have 
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benef i ted  i nd iv idua l s  o r  school  o r  agency lands. The amounts a r e  too 

small t o  c o n s t i t u t e  a t r i b a l  b e n e f i t  and a r e  no t  proper g ra tu i t ous  o f f s e t s .  

The amount of $91.80 which t h e  defendant lists as having been spent i n  

1945 inc ludes  an expendi ture  of  $62.37 from funds f o r  t he  support and 

r e h a b i l i t a t i o n  of needy Indians.  Expenditures from such funds a r e  no t  

proper o f f s e t s  under t he  Indian Claims Commission Act. 

The defendant 's  i a i l u r e  t o  e l imina te  improper expenditurea from 

amounts paid f o r  c l ea r ing ,  breaking, and fencing land requi res  the 

rejection of t h e  o f f s e t s  claimed for t h i s  category of expenditures.  

Mills and S h q  6 , Pay of Blacksmiths, Mechar. Carpenters 
and Range Spet : faXsts .  - . .. . 

The defendant asserts o f f s e t s  f o r  a number o t  expenditures which 

a r e  i n  ca t ego r i e s  excluded a s  g ra tu i t ous  o f f s e t s  by s t a t u t e .  These 

expendi tures  inc lude  mills and shops as follows : $1,957.36 f o r  black- 

smith shops; $71.87 f o r  machine shops; $51.51 f o r  f l o u r  and g r i s t  m i l l s ;  

$4.66 f o r  t i n  shops; $28.77 f o r  carpenters '  shops; $8,899.95 f o r  pay 

of blacksmiths and genera l  mechanics; $298.41 f o r  pay of carpenters ;  

$119.15 f o r  range conse rva t ion i s t s ;  $87.92 f o r  range managers; $44.73 

f o r  pay of shoe and harness  makers; $33.60 f o r  m i l l e r ;  and $32.85 f o r  

pay of herders  and stockmen. 

Expenditures f o r  t he  above-listed purposes a r e  pr imari ly  agency, 

adminis t ra t ive ,  o r  educa t iona l  expenses, a l l  of which ca tegor ies  a r e  

excluded as g r a t u i t o u s  o f f s e t s  by s t a t u t e .  Kickapoo Tribe of Kansas v. 
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United S t a t e s ,  Docket 316, 15 Ind. C1. Comm. 628, 645 (1965); Red Lake, 

Pembina and White Earth Bands, supra ;  Kiowa, Comanche 6 Apache Tribes ,  

suDra. 

The amounts claimed under these  headings as g r a t u i t o u s  o f f s e t s  w i l l  

be disallowed. 

Household Equipment and Supplies ,  Hardware, Glass, O i l ,  
and Pa in t ,  Fuel and Light.  

The defendant asserts g ra tu i t ous  o f f s e t s  amounting t o  $6,518.85 

spent  f o r  household equipment and supp l i e s  between Apr i l  1877 and 

June 30, 1951, $5,462.63 f o r  hardware, g l a s s ,  o i l s ,  and p a i n t s  over 

t he  same period of time, and $1,383.32 spent  f o r  f u e l  and l i g h t ,  a l s o  

f o r  t h e  same time period.  The yea r ly  expendi tures  f o r  each of t h e  

ca t ego r i e s  were so minimal that i t  is not reasonable  t o  conclude t h a t  

any of them amounted t o  t r i b a l  benefits. For example, r ep re sen t a t i ve  

vouchers showing purchases of household equipment and supplies inc lude  

orders  f o r  q u i t e  small  q u a n t i t i e s  of brooms, soap, candles ,  and like 

items. The 8-inch wooden cook s toves ,  four  o r  f i v e  of which were purchased 

i n  each of the years  1888, 1894, 1896, and 1897 and similar supp l i e s  

were presumably f o r  agency, school ,  o r  h o s p i t a l  use ,  o r  f o r  t h e  u se  of 

admin i s t r a t i ve  employees. I n  1899, 12 wooden cooking s toves  were 

purchased and i n  both 1905 and 1907 10 smal l  (8-inch) cooking s toves  

were purchased. These may have been f o r  the use of school  cooking 

c l a s s e s  o r  f o r  o t h e r  admin i s t r a t i ve  use. Annual r e p o r t s  of t h e  Commis- 

s ione r  of Indian Af fa i r s  indicate that some of the Indians who had b u i l t  
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houses may a l s o  have received a cook s tove.  As t h e  number of s toves  

involved i s  too  few to  have cons t i t u t ed  a t r i b a l  bene f i t ,  t he  o f f s e t s  

claimed f o r  t h e s e  t h r e e  ca t ego r i e s  w i l l  be disallowed. 

Houses and Indian Dwellings. The defendant claims g ra tu i t ous  o f f s e t s  

i n  t h e  amount of $4,234.09 f o r  houses and Indian dwellings,  of which 

amount $3,267.17 was spent  i n  1942, $958.13 was spent i n  1943, and 

$8.79 i n  1936, t h e  amounts i n  1942 and 1943 having been spent  under 

Department of the I n t e r i o r  Appropriation Act provisions au tho r i z i ag  ap- 

p rop r i a t i ons  of funds f o r  t h e  support  and r e h a b i l i t a t i o n  of needy Indians.  

Amounts spent  from funds f o r  t h e  support  and r e h a b i l i t a t i o n  of needy 

Indians d id  no t  represen t  a t r i b a l  benefit, having been used t o  

b e n e f i t  a f e w  needy ind iv idua l s .  (Kiowa, Comanche, and Apache Tribes ,  

supra.  ) 

Miscellaneous Building Material. 

The defendant claims an o f f s e t  of $309.61 under t he  heading, 

"Miscellaneous Building Material." This amount was presumably spent  

f o r  agency o r  adminis t ra t ive  purposes s i n c e  i t  is  l i s t e d  separa te ly  

from a category of expenses designated " ~ o u s e s  and Indian Dwellings". 

Kickapoo Tribe of Kansas v. United States,  supra.  In accordance with 

t h e  opinion i n  the c i t e d  Kickapoo case, the amount w i l l  b e  disallowed. 

Seeds, F r u i t  Trees, and F e r t i l i z e r s .  

The o f f s e t s  claimed for seeds,  f r u i t  t r e e e ,  and f e r t i l i z e r s  amount 

i n  a l l  t o  $1,249.38 i n  e q e n d i t u r e s  between 1885 and 1947. There is 

no i n d i c a t i o n  t h a t  t h e  claimed amounts were not  spent  f o r  agency and 

school  purposes which expendi tures  are  excluded by s t a t u t e  as a basis 
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f o r  o f f s e t s .  For most of t h e  years  f o r  which t h e  defendant claims o f f s e t s  

f o r  seeds,  f r u i t  trees, and f e r t i l i z e r s ,  the amounts claimed are so 

smal l  as t o  i n d i c a t e  t h a t  no more than s e v e r a l  i nd iv idua l s  could have 

been benef i ted  and t h a t  t h e  claimed expendi tures  d i d  no t  amount t o  

t r i b a l  bene f i t s .  The o f f s e t s  claimed f o r  t h i s  purpose w i l l  be disallowed. 

Care and Sa le  of Timber; Care and Pro tec t ion  of Indian 
Fores t s  and Ranges. 

The defendant c la ims $1,140.43 g r a t u i t o u s l y  expended f o r  the ca re  

and sale of t imber f o r  p l a i n t i f f .  Except f o r  $3.99 spent  i n  1905, t he  

money was spent  from 1941 through 1949. Sec t ion  6 of t h e  Indian 

Reorganization Act (25 U,S.C. 5466), enacted i n  1934, granted t h e  

Secre ta ry  of t h e  I n t e r i o r  broad a u t h o r i t y  t o  r e s t r i c t  grazing on Indian 

range lands and t o  p r o t e c t  t h e  range and a l s o  t o  r e g u l a t e  t h e  opera t ion  

and management of Indian f o r e s t r y  u n i t s  which includes a u t h o r i t y  t o  

c a r e  fo r  and p r o t e c t  Ipdian f o r e s t  lands.  Sec t ion  2 of t h e  Indian 

Claims Commission Act (25 U. S. C. 570a) p r o h i b i t s  allowance as g r a t u i t o u s  

o f f s e t s  of expendi tures  under any of t he  provis ions  except s e c t i o n  5 

of t h e  Indian Reorganization Act. These s t a t u t o r y  provis ions  preclude 

allowance as g r a t u i t o u s  o f f s e t s  f o r  t he  amounts claimed f o r  ca re  and sale 

of timber. 

The Secre ta ry  of t h e  I n t e r i o r  is authorized under 25 U.S.C. 1413 

t o  c o l l e c t  reasonable  fees t o  cover t he  cost of work performed f o r  

Indian t r i b e s .  This apparen t ly  has been i n t e r p r e t e d  t o  inc lude  a percent- 

age of t he  proceeds of Indian timber f e e s  a s  an admin i s t r a t i ve  fee.  
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Under t h i s  provision, the  defendant presumably already has been paid f o r  

adminis t ra t ive  expenses incurred i n  the  care and sale of timber, The 

defendant has not shown t h a t  t he  expenses f o r  the  care and s a l e  of timber 

are allowable gra tu i tous  o f f s e t s  under the  Indian Claims Commission 

A c t .  Accordingly, the  claim w i l l  be disallowed. 

The defendant 's claim f o r  gra tu i tous  o f f s e t s  of $68.79 spent  i n  

1940 and 1951 f o r  t h e  care and pro tec t ion  of Indian f o r e s t s  and ranges 

w i l l  be disallowed on t h e  same bas i s  as the  claim f o r  care and s a l e  

of timber, 

Purchase of Livestock. The defendant's claim for an o f f s e t  f o r  

t he  purchase of l i ves tock  amounting t o  $183.50 i n  1943 w i l l  be disallowed, 

t he  expenditure having been made from funds f o r  the  support and r ehab i l i -  

t a t i o n  of needy Indians. (Kiowa, Comanche and Apache Tribe of Indians 

v. United S t a t e s ,  supra.) 

Feed and Care of Livestock. Amounts claimed as gra tu i tous  o f f s e t s  

for t h e  feed and care of l ives tock  for  the  years 1878 through 1940 

to t a l ed  $983.39. Vouchers i n  support of t h e  amounts claimed showed 

t h a t  the  Indians and others were paid f o r  supplies  of gra in  and hay f o r  

feeding and car ing  f o r  agency and school l ivestock.  

According t o  the  1892 Report of t h e  Commissioner of Indian Affairs, 

t h e  Western Shoshone school owned 2 work horses,  1 b u l l ,  5 cows, 3 

year l ings ,  and 3 suckling ca lves ,  i n  a l l  14  head of l ives tock  belonging 

t o  the  school. In 1879, t he  school had 2 1  head of ca t t l e  and 3 horses.  



Expenditures f o r  feeding and car ing  f o r  agency and school l ives tock  

a r e  not  proper o f f s e t 8  and t h e  amount claimed f o r  t h i s  purpose will be 

disallowed. 

Hunting and Fishing Equipment. The defendant claims gra tu i tous  off-  

sets of $208.32 f o r  hunting and f i s h i n g  equipmeat f o r  t he  p l a i n t i f f .  

The amount for  t h e  second year  f o r  which expenditures a r e  claimed should 

ind ica t e  an a l l o c a t i o n  of 72% r a t h e r  than 100% of t h e  charges aga ins t  

the  p l a i n t i f f  t o  r e f l e c t  t h e  proportion of p l a i n t i f f ' s  members t o  o the r s  

on the  reserva t ion  a t  t h e  t i m e .  A s  adjusted,  the  sums spent  i n  1885 

($31.50) and 1887 ($25.77) and the  $3.27 l i s t e d  f o r  1911 are too smal l  

t o  have been t r i b a l  bene f i t s .  

The only voucher support ing the  remaining expenditures f o r  hunting 

and f i s h i n g  shows an expenditure of $80 f o r  20 dozen s q u i r r e l  t r a p s  t o  

save the  g ra in  supply i n  1887. The agency and school g ra in  was grown on 

a 250-acre r e se rva t ion  t r a c t  which a l s o  supplied f l o u r  and g ra in  f o r  t he  

Indians when t h e  crop was s u f f i c i e n t .  Very few Indians t r i e d  t o  grow 

g ra in  because of a shortage of cu l t ivab le  land and i r r i g a t i o n  water. The 

agency and school  b e n e f i t s  a r e  not  shown t o  have been deducted from t h i s  

expenditure. Offaets  f o r  t h i s  category w i l l  be disallowed. 

P lant ing  and Hamest ing Crops. During t h e  period from May 4 ,  1886, 

t o  June 30, 1941, t h e  defendant a s s e r t s  t h a t  $31.58 was g ra tu i tous ly  

expended f o r  a g r i c u l t u r a l  a i d  i n  p lant ing  and harves t ing  crops f o r  

the  p l a i n t i f f .  The amount, which may have been an adminis t ra t ive  expense 
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o r  may have benefi ted indiv idual  Indians, is  n o t  l a rge  enough t o  warrant 

designat ion as a t r i b a l  bene f i t  and w i l l  be  disallowed. 

Recovery of Strayed o r  Stolen Livestock. The defendant a s s e r t s  

t h a t  $17.69 was gra tu i tous ly  spent for  the  recovery of s trayed o r  

stolen l ives tock  f o r  the p l a i n t i f f .  The amount may have been an 

ind iv idual  bene f i t  o r  an administrat ive expense as the  l ives tock  may 

have belonged t o  the  school o r  agency herds. The amount will be dis- 

allowed as a gra tu i tous  offset, 

Pay of Tr iba l  Councilmen, The defendant claims an o f f s e t  of $64.40 

represent ing  p l a i n t i f f ' s  share of a $92.00 expenditure i n  1936 f o r  

pay of t r i b a l  councilmen t o  which the  p l a i n t i f f  objec ts  on the  ground 

t h a t  t h e  defendmt  has not  shown that the  council  w a s  ac t ing  on i t s  

awn i n i t i a t i v e  on t r i b a l  business.  The claim w i l l  be disallowed. 
h 

W e  t u r n  now t o  the  effect of the Act of October 27, 1974, Pub. L. 

No. 93-494, s e c t i o n  2 of which amended sec t ion  2 of the  Indian Claims 

Commission Act (25 U . S . C .  570a. (1970)) by providing that expenditures f o r  

food, r a t i o n s ,  or  provisions shall not  be deemed payments on the  claim. 

Up t o  the  time of i ts  enactment, t r e a t y  consideration paid by the  United 

S ta t e s ,  including the t o t a l  of expenditures f o r  food and subsis tence needs 

which were o f t en  supplied by t h e  United Stater, i n  l i e u  of money considera- 

t i o n  promised by treaty, was required,  under sec t ion  2 of t h e  Indian 

Claims Commission Act, t o  be deducted a s  a mandatory o f f s e t  from an award 

found by t h e  Commission t o  be due t o  t h e  p l a i n t i f f s .  Since the enactment 

of Pub. L. NO. 93-494, however, expenditures f o r  food, r a t ions ,  o r  
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provisions may not be deducted as payments on the  claim from an award t o  

the  p l a i n t i f f .  Both pa r t i e s  f i l e d  supplementary pleadings i n  support of 

t h e i r  posi t ions on the effect of Pub. L. No. 93-494 i n  t h i s  proceeding. 

The hmnission has recently considered the applicat ion of the  1974 

amendment i n  determining the amount of treaty consideration fo r  which 

the  defendant may be credited as a payment an the claim i n  Prairie Band 

of the  Pottawatomie Tribe v. United States, 38 Ind. C l .  Comm. 128, 224-28 

(1976). Expendi tures f o r  food, clothing, medicine, t e n t s ,  ag r icu l tu ra l  

implements and equipment, t ransportat ion furnishing such goods, and 

similar items r e l a t i n g  t o  supplying basic subsistence needs, were 

considered t o  be food, r a t ions ,  and provtsions within the  meaning of 

the  1974 amendment. 

Under Ar t i c le  VII of the  Treaty of Ruby Valley of October 1, 1863 

(18 Sta t .  6 8 9 ) ,  the  United Sta tes  agreed t o  

. . . pay t o  the s a i d  bands of the Shoshonee nation par t iee  
hereto,  annually for the  term of twenty years, the  sum of 
f i v e  thousand dollars in such a r t i c l e s ,  including c a t t l e  
f o r  herding o r  other purpoees, as the  President of the 
United Sta tes  s h a l l  deem suitable for t h e i r  wants and con- 
d i t ion ,  e i t h e r  a s  hunters o r  herdsmen. . . . 

The agreement was prefaced by a statement t o  the  e f f e c t  t h a t  the  United 

Sta tes  was aware of the d i f f i c u l t i e s  t o  the  Indians resu l t ing  from the  

driving away and des t ruct ion of game i n  areas used and s e t t l e d  by white 

men. The amount which the  United States agreed t o  pay under Ar t i c le  

VII of the  t r ea ty  waa compensation f o r  the  loss  of game and the  loss of 
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r i g h t s  and p r iv i l eges  i n  p l a i n t i f f ' s  lands granted by the t rea ty .  Ihe 

a r t i c l e s  t o  be furnished t o  the  Shoehones under Ar t i c l e  V I I  were to be 

s u i t a b l e  t o  t h e i r  needs as hunters o r  herdsmen and were intended t o  mitigate 

t h e  in t e r f e rence  by miners and settlers with the  Indians' ways of l i v e l i -  

hood. Supplies and provisions r e l a t i n g  t o  the subsistence needs of 

t h e  Indians, such as food, clothing,  farmtng supplies  and equipment, 

and hunting and f i s h i n g  equipment, i n  addit ion t o  l ivestock,  were intended 

t o  be furnished under A r t i c l e  VII as indicated by the express provision 

spec i fy ing  t h a t  t h e  articles t o  be supplied were t o  be eu i t ab le  t o  the  

wants and condit ion of the Indians, e i t h e r  a s  hunters o r  herdsmen. 

Services i n  t ranspor t ing  and making avai lab le  the supplies  agreed t o  

under A r t i c l e  V I I ,  being a necessary pa r t  of s a t i s fy ing  the  Ar t i c l e  VII 

t r e a t y  obl iga t ion ,  are l ikewise considered t o  be food, r a t ions ,  and pro- 

v i s ions  wi th in  t h e  meaning of Pub. Law No. 93-494. 

We have examined t h e  defendant 's exhib i t  0-1 i n  the o f f s e t s  pro- 

ceeding, t h e  General Services Administration Report i n  Docket 326, 326-A, 

and 326-K, an accounting r epor t  compiled from the  records of t h e  General 

Accounting Office,  the  Bureau of Indian Affa i rs ,  and the Department of 

t he  I n t e r i o r ,  which includes an accounting of expenditures of t he  United 

S t a t e s  i n  f u l f i l l i n g  the  Treaty of Ruby Valley. l'bo didmrsement 

schedules i n  the report list disbursements designating the it- f o r  

which the amounts l i s t e d  were spent  i n  f u l f i l l i c g  the  Treaty of Ruby 

Valley. However, the f i r s t  of these  schedules, t o t a l ing  $25,728067, 
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consiete of amounts disbursed f o r  the Northwestern Bands of Shoshones 

under the  Treaty of Box Elder of July 30, 1863, and for  the  Goship Sho- 

shones under the  Treaty of Tu i l l a  Valley of October 12, 1863, i n  addit ion 

t o  amounts spent for the  Western Shoshone Bands under the Treaty of Ruby 

Valley of October 1, 1863. Amounts spent under the latter t r ea ty  a r e  

not separated from amounts spent under the  two former t r e a t i e s  i n  t h i s  

schedule, and the  information is s o  presented t h a t  amounts spent f o r  the  

Western Shoshone cannot be separated out from those spent f o r  the others 

included i n  the  schedule, Accordingly, Disbursement Schedule No. 1 i n  the  

accounting repor t  f o r  this  docket w i l l  not be used as a bas i s  f o r  deducting 

any amount a s  payment on the  claim from the award i n  subject  proceeding. 

Disbursement Schedule No. 2 l i s t i n g  expenditures which t o t a l  $83,607.24 

consists  exclusively of amounts spent i n  f u l f i l l i n g  the Treaty of Ruby 

Valley. 

A copy of t h i s  schedule is  included i n  our f indings herein. The 

purchases shown on the schedule, with the exception of c e r t a i n  individual  

services,  are s imi la r  t o  or  i d e n t i c a l  with the  goods and services  which 

the  Counnfasion, i n  the  Pottawatomie case, supra, comidered were food, 

ra t ions ,  and provisions under the 1974 amendment. The ordinary meaning 

of the phrase, "food , ra t ions ,  and provisions" do- oot include individual  

services ,  In Pottawatomie, supra, we held tha t  semices (e.8. traneporta- 

t i o n  and storage) i n  supplying and making avai lable  food, r a t ions ,  and 

provisions, being a necessary par t  of furnishing the items, w e r e  within 
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t h e  purview of the  1974 amendment. In subjec t  case, treaty funds were 

expended by the defendant f o r  s eve ra l  types of individual  serv ices  i n  

addi t ion  t o  t ranspor ta t ion  and s torage  of food, ra t ions ,  and provisions,  

including se rv ices  of a physician, farmer, and i n t e r p r e t e r  f o r  t he  Western 

Shoshones. We conclude that t he  serv ices  of a physician, i n t e r p r e t e r ,  

fanner, and o the r s  listed below, although c lose ly  r e l a t ed  t o  p l a i n t i f f ' s  

subsis tence needs a t  t h e  t i m e  of t r e a t y  payments, are not  food, r a t ions ,  

or provisions wi th in  the meaning of the 1974 amendment. Accordingly, the 

amounts l i s t e d  below, shown i n  Disbursement Schedule No. 2 a s  having been 

spent  f o r  such se rv ices ,  w i l l  be allowed a s  payments on the  claim: 

Pay of farm laborers  ......................... 355.75 

t I t  physician ......................... 1,330.72 

Paid for blacksmithing ......................... 5 ,  50 

Pay of c l e r k  ......................... 783.61 

' I' farmer ......................... 6,677.13 

81  I t  inspec t o r  ......................... 12.40 

II I t  ................... i n t e r p r e t e r  and manager 245.00 

Total $9,410.11 

This amount w i l l  be deducted from the award as a payment on the  claim 

by the defendant. 

The remaining $74,197.13 l i s t e d  i n  Disbursement Schedule No, 2 

represents  amounts paid f o r  food, r a t ions ,  and provisions within the 

meaning of t he  1974 amendment, and s o  may not  be deducted aa payment on 

the  claim i n  t h i s  proceeding. See Pottawatomie, supra, 38 Ind. C1. Comm. 

224-28. 
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Subject t o  q u a l i f i c a t i o n s  no t  here  r e l evan t ,  t h e  p a r t i e s  agreed i n  

t h e i r  proposed f ind ings  and b r i e f s  f i l e d  before  t h e  enactment of  t h e  1974 

amendment of s ec t i on  2 of t he  Indian Claims Commission Act t h a t  t he  United 

States had paid $96,763.18 t r e a t y  cons idera t ion ,  t o  be deducted as payment 

on t h e  claim from the  award i n  t h i s  proceeding. This amount is  shown i n  

t h e  accounting r epo r t  as  having been expended by the United S t a t e s  i n  f u l -  

f i l l i n g  the  Treaty with Shoshones, Western Bands. Of t h e  t o t a l  expended, 

we have j u s t  concluded t h a t  $74,197.13 may not be deducted from t h e  award 

he re in  by reason of t he  1974 amendment of s e c t i o n  2 of t h e  Indian Claims 

Commission Act precluding deductions f o r  expendi tures  f o r  food, r a t i o n s ,  o r  

provis ions as payments on t h e  claim. There remains a balance unaccounted 

for of $13,155.94 which t h e  accounting r epo r t  shows was appropriated t o  

f u l f i l l  t h e  t r e a t y  wi th  t he  Western Shoshones. There is no way of determin- 
12/ - 

ing whether t he  $13,155.94 was spent f o r  t he  b e n e f i t  of t h e  p l a i n t i f f .  

Consequently, i t  w i l l  not be deducted as  a  payment on t h e  claim involved 

i n  this proceeding. We conclude t h a t  $9,410.11 may be deducted from the 
13/ - 

award i n  t h i s  case as payment on t he  claim. 

Conclusion 

For t he  reasons discussed above, and i n  accordance with the f i nd ings  

here in ,  we conclude t h a t  no g ra tu i t ous  o f f s e t s  are allowable.  The outcome 

12/ The amount was unaccounted for by John How, Indian Agent. S u i t  was - 
brought aga ins t  How t o  recover $79,000 which included t h e  $13,155.94. The 
s u i t  r e su l t ed  i n  a  compromise se t t l ement .  $2,000 paid by M r .  How's s u r e t i e s  
was c r ed i t ed  t o  t h e  appropr ia t ion  " ~ u l f i l l i n g  Treaty wi th  ~hoshones ,"  but  
the  accounting r epo r t  i n d i c a t e s  t h a t  t h e r e  is  no way of e s t a b l i s h i n g  
whether any of t h a t  amount was disbursed t o  f u l f i l l  t h e  1863 t r e a t y  ob l iga t ion .  
The amount is claimed by t h e  p l a i n t i f f  i n  Docket 326-A. 

13/ Our conclusion with respec t  t o  amounts paid under t h e  Treaty of Ruby - 
Valley is without prejudice t o  t h e  claim f o r  t r e a t y  funds ir. t h e  accounting 
case,  Docket 326-A. 
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is not u n f a i r  i n  this m e .  For much of the  t i m e  under consideration, 

approximately 60 sick, old,  and indigent  Indians, about one-half of whom 

were presumably Shoshone8 received game r a t i o n s  from the  defendant. 

Hwever, many of the r epor t s  of Commissioners of Indian Affa i rs  s t a t e d ,  in 

e f f e c t ,  that the Duck Valley Reservation Indians v i r t u a l l y  supported them- 

se lves  except i n  years when grasshoppers, ground squ i r r e l s ,  o r  drought 

dews t a t e d  t h e  a rea ,  

In our in t e r locu to ry  order  of October 11, 1972, 29 Ind. C1. Comm. 5 .  

124, we concluded t h a t  the plaintiff was e n t i t l e d  t o  recover $21.5M),000.00 

f o r  the f a i r  market value  of its California and Nevada lands and t o  

recover $4,604,600.00 f o r  p r o f i t s  l o s t  from ores mined from its mvada 

lands before  July 1, 1872, the l a t t e r  amount being subject  to. deductions 

f o r  payments made by t h e  defendant under the  Treaty of Ruby .Valley. we 

concluded here in  that under the Act of October 27, 1974. Pub. L. 93-494, 

amending s e c t i o n  2 of the Indian Claims Couunission Act, $9,410.11 is t o  be 

deducted f o r  payments made by t h e  defendant under the  Treaty of Ruby Valley. 

Accordingly, we allow a n e t  award in the amount of $26,145,189.89. 

We concur: v 

Vance, Commissioner 


