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BEFORE THE INDIAN CLAIMS COMMISSION 

THE WESTERN SHOSHONE IDENTIFIABLE GROUP ) 
REPRESENTED BY THE TEMOAK BANDS OF ) 
WESTERN SHOSHONE INDIANS, NEVADA, ) 

1 
Plaint  i f f  , 

1 
v. ) Docket No. 326-K 

1 
THE UNITED STATES OF AMERICA, 

Defendant. 1 

Decided: August 15, 1977 

ADDITIONAL FINDINGS OF FACT 

The Commission makes the  following findings of f a c t  which a r e  

supplemental t o  findings of f ac t  numbered 1 through 68 previously 

entered herein. 

69. Agreement on Acreage. Pr ior  t o  the valuation hearing held 

from September 12 through 21,  1967, i n  this case, the  Bureau of Land 

Management prepared a map introduced as Joint  Exhibit 1 which showed 

c e r t a i n  lands purchased and s m a l l  reservations s e t  aside f o r  the  

Western Shoshones within the area o f  the subject claim. 

A t  the  t r i a l  the  following discussion about acreage took place: 

COMMISSIONER HOLT: Do you a l so  agree on the  acreage? 

MR. BARKER: Yes, Your Honor. The acreage has been 
s t ipula ted  and agreed to .  The acreage as shown on Jo in t  
Exhibit No. 1 is 24,420,000 acres of land. 

COMMISSIONER HOLT: Is t h a t  correc t ,  M r .  Sullivan? 

MR. SULLIVAN: That is r igh t ,  Your Honor. 



COMMISSIONER HOLT: A l l  r ight .  

MR. BARKER: In addit ion t o  this, there are ce r t a in  
areas shown on Joint  Exhibit No. 1 i n  dark ink. These 
a re  e i t h e r  executive orders o r  other reservations o r  
purchases t h a t  were made fo r  the Indians, and these 
a r e  enumerated on t h i s  map by acreage: For example, 
Ba t t l e  Mountain Indian Resenrat ion, 680 acres ; Elko 
Colony, 160 acres;  t h e  South Fork purchase, 1,339.42 
acres; Ruby Valley Indian Resenrat ion, 1,240 acres ; 
Duckwater, 3,785.43 acres; and the Yomba, Y-o-m-b-a, 
Indian Reservation, 4,681.4 acres. 

COMMISSIONER HOLT: Out of the 24,420,000 figure? 

MR. BARKER: That is  correc t ,  Your Honor. 

The par t i e s  have agreed tha t  t h i s  would be excluded 
from t h e  area t o  be valued, and not be treated l a t e r  
separately as  an o f f s e t ,  but would be excluded, and that  
leaves us a net  area t o  be valued of 24,396,404 acres, 
and I notice t h a t  the Government's report uses t h i s  same 
acreage, and I think we can s t ipu la te  t o  tha t .  

Is t h a t  r igh t ,  M r .  Sullivan? 

MR. SULLIVAN: That i s  correct.  

COMMISSIONER HOLT: A l l  r ight .  That w i l l  be the 
acreage. (Emphasis added. ) 

This discussion is the  basis of the agreement by the pa r t i e s  

that the resewat ions  and land purchases shown on Joint  Exhibit 1 - 
amounting to 23,596.43 acres - would be excluded from the area t o  be 

valued and not be t rea ted  l a t e r  separately as an offset,  according 

t o  the p l a i n t i f f .  

70. Treaty of Ruby Valley: Provisions on Reservations 

The Treaty of Ruby Valley of October 1, 1863, 18 Sta t .  689, under 

which the  p l a i n t i f f  granted the defendant r ights  and privileges i n  the  



Western Shoshone lands, defined i n  Ar t i c le  V, t he  boundaries of the  

country claimed and occupied by the p l a i n t i f f .  Article V I  of the  

treaty provided : 

The sa id  bands agree t h a t  whenever the  President 
of the United Sta tes  s h a l l  deem it expedient f o r  them 
t o  abandon the  roaming l i f e ,  which they n w  lead, and 
become herdsmen o r  a g r i c u l t u r a l i s t s ,  he is hereby 
authorized t o  make such reservations for t h e i r  use a s  
he may deem necessary within the  country above described; 
and they do a l s o  hereby agree t o  remove t h e i r  camps t o  
such reservations as  he may indicate,  and t o  res ide  and 
remain therein.  

During the  period from 1863 t o  1877 no permanent reservation was 

established for the  Western Shoshones who continued t o  l i v e  and subs i s t  

i n  their aboriginal  t e r r i t o r y ,  although one reservation and several  

small set t lements were s ta r t ed .  The Indians were forced by the  

encroachment of white s e t t l e r s  t o  leave the  cul t ivable  port ions of 

t h e i r  aboriginal  lands, and t o  work as laborers f o r  the  s e t t l e r s .  

Sane Shoshones reportedly rented t h e i r  former lands from s e t t l e r s  

who claimed them. 

71. P l a i n t i f f ' s  Use of Aboriginal Lands, 1870-1877. Reports 

of Indian agents i n  Nevada and other representat ives of the  Commissioner 

of Indian Affairs provide a chronological account of the  attempts t o  

es tab l i sh  a reservation o r  reservations for the  Western Shoshones 

between 1870 and 1877. 

The Annual Report of the Secretary of the  I n t e r i o r  f o r  1870 s ta ted  

t h a t  about 500 or  600 Shoshones near Austin, Nevada, whose ances t ra l  
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lands were described i n  Article V of the  Treaty of Ruby Valley had no 

reservation,  t h a t  only a few of them cultivated any land, and those 

were l i a b l e  t o  have t h e i r  claims "jumped" a t  any time. These Indians 

wanted a reservation but were concerned l e s t  they be removed too f a r  

from t h e i r  own country. The report recommended tha t  M r .  Levi A. Gheen, 

a farmer working with the  Shoshones, be instructed t o  explore fo r  a 

su i t ab le  place within the  l imi ts  designated i n  the Treaty of Ruby 

Valley a s  " thei r  country". The report s tated tha t  the  number of these 

Indians d i d  not f a l l  f a r  short  of 5,000. Same were doing well working 

f o r  s e t t l e r s ,  others were des t i tu te .  About $900 from the t r ea ty  

s t ipu la t ion  fund was spent f o r  cheap blankets and s h i r t s  t o  be issued 

by M r .  Gheen t o  the  des t i tu te .  

Two specia l  c ~ i s s i o n e r s ,  John Wesley Powell and G. W. Ingalls ,  
8 

reported i n  1873 t o  the  Commissioner of Indian Affairs on the  condition 

of Indians i n  Utah, Nevada, and Southern Idaho,who had not yet been 

collected on reservations, According t o  the commissioners ' report 

there  were not su f f i c ien t  lands and waters fo r  reservations i n  1873 

within the  boundaries of the  aboriginal lands of most of the Indians 

involved because such lands and waters had been taken by s e t t l e r s .  

The curmissioners suggested tha t  the  Western Shoshones be removed t o  

Fort Hall, but observed t h a t  some of them had not consented t o  moving 

there  as they wanted a reservation within t h e i r  own country. 

Powell and Ingal ls  reported also that  the Western Shoshones were 

divided i n t o  small t r i b e s  and fu l ly  understood that  the settlement of 
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1/ 
t h e  country by white men was inevitable.. me 

t ha t  they might have lands of t h e i r  own and be 

farmers and stock r a i s e r s ,  but especia l ly  they 

Western Shoshones asked 

assisted t o  become 

asked t o  have c a t t l e .  

Powell and Ingal ls  reported fu r the r  t h a t  each small t r i b e  wanted a 

reservation within the l imi t s  of i ts  own t e r r i t o r y  but t h i s  was regarded 

as impracticable, as  the  cost  of protecting the  Indians' r i g h t s  would 
2/ - 

be great .  

On June 25, 1873, the Commissioner of Indian Affairs ,  with the  

approval of the  Department of the In te r io r ,  accepted the  recommendations 

made i n  the Powell and Ingal ls  report and authorized Powell t o  carry 

them in to  e f fec t .  The provision af fec t ing the  Western Shoshones directed 

tha t  two o r  three  r e l i a b l e  men by employed by the  comiss ion t o  co l l ec t  

1/ P l s .  Ex. OCS-82 from Anthropology of the  Numa, ed. Don D. and - 
Catherine S. Fowler (Smithsonian Ins t i tu t ion  Press, 1971.) 

2 /  After examining the  poss ib i l i ty  of s e t t i n g  apart  new reservations - 
f o r  these Indians, Powell and Ingalls  observed tha t :  

within the  bounds of the  t e r r i t o r y  over which these t r i b e s  
roam there  is  no d i s t r i c t  of country with s u f f i  cient water 
and other natura l  f a c i l i t i e s  f o r  a reservation,  not already 
occupied by whi te  men. I n  f a c t ,  t h e  lands along the  s t reams '  
and almost every important spr ing  has e i t h e r  been entered 
o r  claimed, and should the  Government attempt t o  purchase 
such land for the  benefi t  of the  Indians, it would be found 
t o  involve a great  outlay of money, a s  water r igh t s  and 
improvements are j u s t l y  held a t  very high prices.  Id. a t  99. 

The report described the Western Shoshones from the southern pa r t s  
of t h e i r  aboriginal  lands as being i n  an exceedingly demoralized s t a t e ,  
prowling about the  mining camps begging and p i l f e r ing ,  and concluded 
t h a t  there were no Indians i n  a l l  the t e r r i t o r y  v i s i t e d  by the  Commission 
whose removal was so imperatively demanded by considerations of j u s t i c e  
and humanity a s  these Shoshones of Nevada. 



t h e  Western Shoshones a t  th ree  o r  more points where they could be 

v i s i t e d  by the  commission and t h e i r  annuit ies distr ibuted t o  them, 

and that they be informed of the  decision of the  Department tha t  they 

must go on reservations, and thereaf ter  no annuities would be d is t r ibuted 

t o  them except at the  reservation assigned t o  them. 

In  1875, the  United Sta tes  Indian Agent f o r  Nevada a t  Pyramid Lake 

wrote t o  the  Connnissioner of Indian Affairs tha t  during the  autumn of 

1874 he was v i s i t e d  occasionally, and then more frequently, by Western 

Shoshones from the  eas tern  par t  of the s t a t e  who asked tha t  the  agent 

locate  them on a reservation f o r  t h e i r  permanent homes, and asked a l s o  

f o r  agr icu l tu ra l  supplies. The Nevada agent appointed a farmer, Levi A, 

Gheerqwho was i n  charge of Western Shoshones a t  Hamilton, Nevada, t o  

help o ther  Western Shoshones f ind sui table  lands. Gheen ass is ted  i n  
% 

finding an unoccupied f e r t i l e  val ley near Carlin where many Shoshones 

had s e t t l e d  and were successful i n  farming. 

Gheen reported t o  the  Commissioner i n  1875 that  qui te  a number 

of Shoshones were engaged i n  fanning fo r  themselves and a great  many 

supported themselves by working f o r  s e t t l e r s .  Some who were farming 

were compelled t o  rent  land from whites, nearly a l l  the t i l l a b l e  land 

having been claimed by the  s e t t l e r s .  The report remarked tha t  the  

Western Shoshones were scat tered over a large t r a c t  of country and 

t h a t  more of the  Indians would faxm i f  they had land. The report 

continued with a recommendation tha t  a sui table  reservation be s e t  

apar t  f o r  the  Shoshones as soon as  practicable, s t a t ing  t h a t  s e t t l e r s  
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were rapidly taking the  country, of ten  forcing the  Indians t o  give 

up t h e i r  fartns, t h a t  the  game was being driven out ,  t h a t  i n  a short  

time there would be no s u i t a b l e  place f o r  a reservation and the Indians 

would have nothing t o  l i v e  on. 

Gheen reported t o  the  Commissioner i n  1876 t h a t  about 4,000 

generally d e s t i t u t e  Western Shoshones were l iv ing  i n  Lander, Nye, White 

Pine, Eureka, Elko, and parts of Lincoln and Munboldt counties, Lands 

which they previously cul t iva ted  and t h e i r  i r r i g a t i o n  water had been 

taken from them. The Indians asked t h a t  i f  a large enough t r a c t  on 

which all of them could l i v e  could not be found, then three  o r  four 

places should be located a s  close together a s  possible and a s  near t o  

game o r  f i s h  as  possible, 

In  response t o  requests f o r  reservation lands, Carl in Farms was 

recammended by Gheen f o r  the  use of the  Western Shoshones, The area 

had been used by the Western Shoshones f o r  a number of years a s  a 

small settlement before it was reserved by Executive Order of May 10, 

1877, f o r  the  Northwestern Shoshones, without mentioning t h a t  the  

Western Shoshones had an i n t e r e s t  i n  the lands. Both the  United Sta tes  

Indian agent and Gheen s t a ted  t h a t  the t r a c t ,  which was s i tua ted  i n  the  

north cen t ra l  port ion of the  Western Shoshones' aboriginal  use area,  

was selected f o r  the  use of the Western Shoshones. The agent l a t e r  

reported t o  the Commissioner tha t  the Western Shoshones were using 

and developing the  land and t h a t  the r e s u l t s  were as f i n e  as  any i n  

the  area. Correspondence from o f f i c i a l s  i n  the  f i e l d  which i s  here 
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i n  evidence does not  mention any use of o r  i n t e r e s t  i n  Carl in Farma by 

the  Northwestern Shoshones. 

A t  t h e  t i m e  Carl in Farms was reserved f o r  the  Indians, the  United 

S t a t e s  requested t h a t  t h e  Western Shoshones l i v i n g  i n  t h e  Ruby Valley 

a r e a  move t o  Car l in  Farms. Apparently, severa l  hundred head of c a t t l e  

were furnished by the  United Sta tes  i n  p a r t i a l  fu l f i l lment  of i ts t r e a t y  

obl iga t ion  t o  the  Western Shoshones i n  Ruby Valley. According t o  Indian 

witnesses,  after a number of years ,  t h i s  l ivestock (except f o r  25 head) 

was taken from t h e  Ruby Valley Western Shoshones and moved t o  Carlin.  The 

Ruby Valley Weetern Shoshones were to ld  t h a t  thr-3 a7.->uld have t h e i r  l i ves tock  

i f  they moved to  Caxlin. An Indian agent repo: + i.l? to ld  Chief Temoak, 

leader  of t h e  Western Shoshones i n  Ruby Valley, t ha t  i f  Teaboak would 

go with the  c a t t l e ,  the agent would move Temoak t o  Carlin. To t h i s ,  

Temoak repl ied :  "If you move my county, I go too. Have my eround here ,  

I can ' t  move." Western Shoshones from  emo oak's band were o f t en  mentioned 

by agents f o r  the  defendant a s  among p l a i n t i f f ' s  members who did not want 

t o  move from t h e i r  lands t o  a d i s t a n t  reservat ion.  

In 1877, Gheen, accompanied by a number of Shoshonee, examined the  

Duck Valley country, abor ig ina l  area of some of the  Western Shoshone 

bands, north of t h e  Ruby Valley and Carl in a reas .  Gheen found Duck Valley 

s u i t a b l e  f o r  a reservat ion for  the  Shoshones, reported t h i s  t o  t h e  

C&seioner of Indian Affa i rs ,  and requested that the  area be reserved 
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for t h e  use and occupancy of the  Western Shoshones, describing i t  as 

the only t r a c t  of land unclaimed i n  Nevada s u i t a b l e  f o r  a reservation 

for them. 

72. Establishment of Duck Valley Reservation. By Executive Order 

of April 16, 1877, the  President s e t  apart  the  Duck Valley Reservation 

i n  Nevada and Idaho f o r  the  Western Shoshone Indians. The land is  shown 

as  Royce Area 604 i n  Nevada and Idaho. (Eighteenth Annual Report of 

the  Bureau of American Ethnology, Part 2 ,  Indian Land Cessions i n  the 

United States.)  Thereafter ,  by Executive Order of May 4,  1886, the 

President added land t o  the  northern boundary of Duck Valley Reservation 

i n  Idaho, as follows: T. 15 S. ,Rs, 1, 2, and 3 E. of the  Boise meridian, 

except such t r a c t  o r  t r a c t s  of land within sa id  townships, the  t i t l e  

t o  which had passed out of the  United Sta tes ,  o r  t o  which va l id  home- 

stead o r  preemption r igh t s  had attached pr ior  t o  the  date  of the  order. 

The land so  added t o  Duck Valley Reservation i s  shown as Royce Area 

660 i n  Idaho e.). The land was added t o  the  reservation f o r  Paddy 

Cap's band of Paiutes and other Indians the  President might s e t t l e  

thereon. The area  of the  reservation a f t e r  the  above-described Idaho 

land was added t o  it i n  1886 was 312,320 acres. 

According t o  Gheen, approximately 368 Shoshones from eas te rn  

Nevada accepted the  reservation a t  once. Gheen wrote t o  the  Commissioner 

t h a t  it would take several  years t o  congregate a l l  the  Western Shoshones 

on the reservation, and t h a t  a few of the  old Indians strongly opposed 



moving. Gheen recamended t h a t  the  Indians who were farming i n  d i f fe ren t  

p a r t s  of the State and wished t o  remain on t h e i r  ranches f o r  another 

year be allowed t o  do so. It was h i s  opinion tha t  more Indians could 

be gathered than cared f o r  a t  Duck Valley wi th  the means then available. 

The 1878 report  f o r  the  Western Shoshone agency t o  the Corrmissioner 

of Indian Affairs  observed t h a t  sane of the  Western Shoshones were 

migratory and t h a t  others,  most of whom lived south of the  Central 

Pacif ic  Railroad (south of the  Elko-Carlin area) ,  lived permanent l y  on 

l i t t l e  farms o r  ranches which they cult ivate& except a t  same seasons 

of the  year they hunted and gathered pine-nuts. According t o  the report ,  

nearly a l l  of the  land so cult ivated belonged t o  white people. In  

some cases, the  Indians paid f o r  rent of the  land i n  labor, i n  other 

cases, t h e i r  white fr iends charged them nothing. Land and water used 
C 

by the Indians i n  the  area were l ike ly  t o  be taken any time. The Indians 

were concerned about having a su i t ab le  reservation established. 

Gheen mentioned i n  h i s  1878 report t o  the Commissioner a council 

which was held with chiefs  and leading Western Shoshones from the area 

south of Carlin and Elko. Among the  chiefs  was Timoke (Ternoak) who 

u n t i l  recently had been recognized as  chief of a l l  the Western Shoshones. 

Temoak s ta ted  t h a t  he would probably remain i n  Ruby Valley f o r  the  r e s t  

of h i s  l i f e  but he was anxious t h a t  something be done f o r  h i s  people. 

H e  recal led t h a t  years ago the  Shoshones were pranised a reservation i n  

Ruby Valley, but the land had since been sold t o  the whites and nothing 



3/ - 
more was sa id  about a reservation. A l l  t he  valuable land, water, 

and timber had gone t o  the  whites and the  game had disappeared. 

Temoak reportedly remarked t h a t  while many of h i s  Indians were employed 

by whites and had learned farming very w e l l ,  they lacked land and water 

necessary f o r  making a l iving.  He strongly reconanended t h a t ,  a s  the  

Duck Valley Reservation was the  only land unclaimed i n  the  S ta te  which 

was f i t  f o r  the  purpose, every possible means be used t o  make it 

a t t r a c t i v e  t o  the  Indians, t h a t  i n  time a l l  might be induced t o  go 

there. According t o  the  report ,  over 1,000 Shoshones were employed i n  

farming f o r  themselves on lands south of the  Carlin-Elko area. Gheen 

favored the  use of inducements t o  bring t o  the  reservation the  Shoshones 

not yet l iv ing there.  In  t h i s  connection, he recommended t h a t  confining 

the delivery of supplies and annuity goods t o  the  reservation would be 

useful  i n  accomplishing the  purpose. 

In  November 1878, the  Commissioner of Indian Affairs  directed the  

Western Shoshone Indian Agent t o  take charge of the  Indians a t  Carl in 

Fams and the  other Shoshones i n  Nevada. The agent v i s i t e d  various groups of 

Shoshones a t  Tuscarora, Carlin, Elko, and other  places. He to ld  them 

t h a t  the purpose of the  Government was t o  give them a home a t  Duck Valley 

where they would be supplied with farming u tens i l s ,  given ass is tance  i n  

farming, and receive o ther  benef i t s .  Late i n  the  spring of 1879, many 

Shoshones from the Carl in  Farms area and Elko arr ived a t  the  Duck Valley 

3/ A reservation had been established f o r  the  Western Shoshones i n  - 
1859 a t  Ruby Valley but a f t e r  a few years of occupancy, it was abandoned 
according to Royce's Schedule of Indian Land Cessions i n  Indian Land 
Cessions i n  the  United Sta tes ,  Part  2 ,  18th Annual Report of the  Bureau 
of Ethnology (1899), a t  829. 
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Reservation t o  settle t he re ,  r e s u l t i n g  i n  more than 1,000 of them being 

on the  reserva t ion .  Later in the year ,  t he  agent reported t h a t  about 

one-third of t h e  Western Shoshones were on the reserve,  l eav ing  the 

o the r s  i n  t h e  va l l eys  south of t h e  r a i l r o a d  and i n  t he  mining towns. 

Hany of t he  l a t t e r  wanted t o  j o i n  t he  reserva t ion  i n  the autumn of 1879, 

but the agent reported t o  t he  Commissioner t h a t  he discouraged t h e i r  

coming u n t i l  t he  following spring when they could a s s i q t  with producing 

t h e i r  food . 
In 1880, t h e  Indian agent f o r  t h e  Western Shoshones reported t h a t  

i n  February of t h a t  year 103 Indians moved t o  the  reserva t ion  from 

Paradise Valley (an area northwest of plaintiff's l and  used by Paiutes), 

and planned t o  s t a y  permanently. The r epo r t  s t a t e d :  "I have now @bout 

2,500 Indians who look upon t h e  reserva t ion  as t h e i r  home" , . . and 

added t h a t  some 500 more on t h e  ou t s ide  came t o  the reservatioq f o r  

a s s i s t a n c e  i n  case of need, Nearly 4,000 Indians were reported as 

belonging t o  t he  agency, bu t  of these ,  a t  l e a s t  1,000 worked on t h e  va l l ey  

farms of Nevada. Some had small fanns on government land, and others 

worked as l aborers  for t he  inhabi tan ts  of t he  towns. There was 8 steady 

demand fo r  Indian l abo r ,  and s e t t l e r s  o f t en  requested the Indian agent 

t o  permit Western Shoshones t o  remain o f f  the reserva t ion  and i n  t h e  area8 

taken by the settlers. The Indian agent recornended t h a t  t h i s  course 

be adopted i n  Nevada. H e  reported t h a t  I n  Carib @nd seve ra l  of Fhe 

v a l l e y  schools ,  Indiai? and white  ch i ldren  were a t tending  school togetber. 

(The Executive Order r e s e w i n g  Carlin Far- fo r  Indian use was cancezed 

by Executive Order or January 16, 1879.) 
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The 1881 report  of the  Western Shoshone Indian agent t o  the  

Conmissioner of Indian Affairs observed tha t  ranchers and many miners 

sought the  labor of Western Shoshones i n  preference t o  t h a t  of others. 

The agent reported tha t  he had ass is ted  four set t lements with plows in  

the  following valleys:  Clover, Larnoille, Cherry, and Mineral. There 

were about 50 Indians a t  each of these settlements and they had done 
4 /  - 

well. Their children attended the d i s t r i c t  schools with the whites. 

A s igni f icant  number of Indians other than Western Shoshones, 

including Paiutes and Northwestern Shoshones, l ived on the  Duck Valley 

Reservation from 1880 and thereaf ter .  (See 1872 Report of the  Commis- 

sioner of Indian Affairs  remarking tha t  Northwestern Shoshones and 

Goshute~ then l iv ing i n  eas tern  Nevada were ca l led  Nevada Shoshones. ) 

Many Western Shoshones d i d  not move t o  the reservation but remained 

scat tered  among the  towns, mining camps, and val leys  of northeastern and 

cen t ra l  Nevada, working during the summer. Some few were farming on 

t h e i r  own account. After the establishment of the  Duck Valley Reservation, 

the  United Sta tes  did not continue t o  search f o r  reservation lands f o r  

the Western Shoshones, 

73. Western Shoshone Aboriginal Area. The locations of the 

boundaries of the Western Shoshone country, described by metes and bounds 

4 /  The only way of protect ing Indian use of these lands which was 
Gentioned i n  the reports  t o  the Cannnissioner of Indian Affairs  was by 
helping the Indians t o  make e n t r i e s  o r  t o  make e n t r i e s  f o r  them under the  
public land laws. Homestead e n t r i e s  could be made by Indians who abandoned 
t h e i r  t r i b a l  re la t ionships  (see Act of March 3, 1874, 18 Sta t .  420). 



i n  A r t i c l e  V of 

The dec i s ion  i n  

5 / - 
t h e  Treaty of Ruby Valley, a r e  not f r e e  from doubt. 

t h e  va lua t ion  proceeding here in  noted t h a t  the terri- 

t o r i a l  c la im of t h e  Western Shoshones, a s  described i n  t h e  Treaty of 

Ruby Val ley and depicted by Royce, Indian Land Cessions i n  t he  United 

S t a t e s ,  supra,  was l a r g e r  than  the  a rea  of t he  claim i n  Docket 326-K 

(29 Ind. C1. Comn. 5, 47, note 5) .  The Western Shoshone lands are 

shown a s  Area 444 on Royce's maps of Nevada, Cal i forn ia ,  Utah, Oregon, 

and Idaho. Royce Area 444 extends f a r  north i n t o  Idaho, northwest 

i n t o  Oregon, e a s t  i n t o  Utah, and covers more Nevada land than  is included 

i n  t h e  Docket 326-K claim. According t o  Royce's maps and cess ion  

schedules ,  the l m h i  reserve ,  es tab l i shed  by Executive Order of 

February 12 ,  1875 ( f o r  t h e  Shoshoni, Bannocks, and Sheepeaters),  the 

Car l in  Farms reserve,  es tab l i shed  by Executive Order of May 10, 1877, 

and t h e  Duck Valley reserve ,  es tab l i shed  by Executive Order of Apri l  16, 

1877, were a l l  located wi th in  t h e  boundaries of t he  Western Shoshone 

country a s  descr ibed i n  t he  Treaty of Ruby Valley. 

Leaders of the  Western Shoshones who l ived near  t he  a r ea  of t h e  

Duck Valley Reservation suggested t h a t  t he  Duck Valley land be s e t  

a s i d e  for a l l  Western Shoshones, but t he  Temoak bands, who l i ved  i n  the 

5 /  I n  Indian Land Cessions i n  the United Sta tes ,  Part 2 ,  18th Anrmal - 
Report of the  Bureau of Ethnology (18991, Royce s t a t e s  i n  t h e  notes  on 
t h e  Treaty of Ruby Valley i n  t he  Schedule of Indian Land Cessions, t h a t  t h e  
Bannocks were more o r  l e s s  in t imate ly  associated with t h e  Western Shoshone 
bands. The r epo r t s  of t h e i r  respec t ive  boundaries contained much con- 
fus ion  and cont rad ic t ion .  Probably both t r i b e s  freely used a vas t  terri- 
tory.  Hmever, i n  Sevada, the aannocks were seldom found south  of 41° 
N. l a t i t u d e .  This suggests  t h a t  t h e  Bannocks r a r e l y  used lands south of 
t h e  Elko-Carlin Fiinns area.  
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Ruby Valley area south of Duck Valley objected because the  reservation 

was not within t h e i r  country. The Temoak bands believed t h a t  the  

t r e a t y  promised them a reservation i n  Ruby Valley. This disagreement 

is consistent  with the  observations of Powell and Ingal ls  who reported 

i n  1873 t h a t  each loca l  group wanted a separate reservation i n  i ts  

par t i cu la r  aboriginal  area. 

Royce re l i ed  on data and information of the  Bureau of Indian 

Affairs  and the  General Land Office i n  preparing h i s  material .  (Royce, 

supra, p. 644.) 

The Royce maps, i n  an o f f i c i a l  publicat ion of the  United Sta tes  

(as is the  18th Annual Report of the  Bureau of American Ethnology), 

show the  Duck Valley Reservation as  being within the  lands described 

i n  Art ic le  V of the  Treaty of Ruby Valley and within the  aboriginal  

area of the  Western Shoshones. These maps and the  notes i n  the  Land 

Cession Schedules (see note 5, infra) indica te  t h a t  o f f i c e r s  of the  

United Sta tes  believed i n  1877 when the reservation was established 

t h a t  it was within the  Western Shoshone aboriginal  area. However, 

p l a i n t i f f ' s  exhibi t  72 i n  the  o f f s e t s  proceeding includes a report  

accompanying a l e t t e r  of July 11, 1941, of the  Department of the  

I n t e r i o r  t o  the Chairman of the  Committee on Indian Affairs  of the  

House of Representatives which s t a t e s  t h a t  according t o  maps avai lable  

t o  the  Department i n  1941, the  country of the  Western Shoshones, as 

described i n  the  Treaty of Ruby Valley, was much l e s s  extensive than t h a t  

shown as  Area 444 on the  Royce maps, and tha t  according t o  the  then 
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r ecen t ly  discovered u p s ,  t h e  Duck Valley Reservation was ou t s ide  of t h e  

Western Shoshone abo r ig ina l  lands.  In 1935, before  t he  discovery of 

the maps r e f e r r e d  t o  i n  t h e  1941 r epo r t ,  t he  Department of the I n t e r i o r  

repor ted  t o  Congress t h a t  t h e  reserva t ion  was w i t h i n  t h e  Western Shoehone 

a b o r i g i n a l  a rea .  

In sum, from about 1869 through 1877, t he  United States a s s i s t e d  

some Western Shoshones i n  maintaining small farms and one or more reserva- 

t i o n s  w i t h i n  t h e  abo r ig ina l  a r e s a n d  i n  1877, set aside t h e  Duck Valley 

Reservat ion f o r  a l l  Western Shoshones. Between 1 8 7 7  and 1941, Department 

of the I n t e r i o r  records  ind ica ted  t h a t  t h e  reserva t ion  was within t h e  

p l a i n t i f f ' s  abo r ig ina l  a r e a ,  but s i n c e  1941 the  mat ter  has been open 

t o  doubt. 

74. Conditions Leading t o  Purchase of P r iva t e  Tracts  and Ranches. 

P l a i n t i f f ' s  wi tnesses  a t  t he  hear ing  on o f f s e t s  on October 9 ,  1973, 

included an an thropolog is t ,  D r .  Omer Stewart,  who spec i a l i z ed  i n  t h e  

s t udy  of Western Shoehones, and George La Vat ta ,  a Shoshone-Bannock 

Indian who worked f o r  many years i n  the Indian Service of t h e  United 

S t a t e s .  In  t h e  early 1930fs ,  t h e  Western Shoshones who d id  no t  l i v e  

a t  ~ u c k  Valley d id  not r ece ive  a s s i s t ance  through t he  Bureau ~f Indian 

A f f a i r s  except for a f e w  o l d  o r  ind igen t  ind iv idua ls ,  The non-reservation 

I n d i a n s  r e p o r t e d l y  begged f o r  food ,  and in o t h e r  ways scrounged food 

t o  survive. D r .  Stewart gave t h e  following summary of t h e  economic 

condition of t h e s e  I n d i a n s :  
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I t 's  obvious tha t  the  Indians who did not go on 
Reservations have had no, v i r t u a l l y  no assistance £ran 
the Federal Government so  tha t  they were i n  a poor 
socio-economic posi t ion i n  re la t ion  t o  o ther  Indians, 
tha t  the reservations favored and reservations provided 
considerable assistance,  but even there  as  we know from 
national  s tudies ,  the level  of prosperity is the  lowest; 
t h a t  i s ,  the Indians are  a t  the  very bottom of the  socio- 
economic s t a tus .  

The Western Shoshone off  the reservations were 
below that .  Y o u  could hardly imagine people surviving, 
l iv ing as they did,  from my observation and from the 
s tudies  I have done i n  the s i t u a t i o n  t h a t  they stayed and 
found themselves. 

D r .  Stewart 's descr ip t ion of the condition of the  Western Shoshone 

Indians was based on f i e l d  work and personal observation i n  the  1930ts, 

1940'9, and as l a t e  a s  1972. 

According t o  D r .  Stewart, one of the  "best periods of t h e i r  

existence" was the  great  depression i n  the  1930's s ince i t  was a time 

when federa l  r e l i e f  programs were established f o r  a l l  poor people includtng 

the landless Western Shoshone Indians who were able t o  achieve 

somewhat improved conditions. 

In  the l a t e  1930's and f o r  several  years the rea f te r ,  the  United 

Sta tes ,  ac t ing through the Bureau of Indian Affairs ,  purchased a number 

of ranches and r e l a t i v e l y  small t r a c t s  of land f o r  some of the  landless, 

unemployed, and d e s t i t u t e  Shoshones, and other Indians i n  Nevada f o r  the 

purpose of providing a means of livelihood f o r  them. 

A report of the Carson agency i n  1935 i n  support of i t s  plan t o  

purchase land i n  the  South Fork area s ta ted  t h a t  there  were about 915 

Shoshones l iv ing  i n  the  northeastern quar ter  of Nevada who had no lands 



from which they could make a l iv ing .  The report  noted t h a t  a very few 

indiv idual  Indians had al lotments  on Overland Creek i n  h b y  Valley but 

t h a t  there was a constant  b i t t e r  f i g h t  about water r igh t s  between the  

few Indians and t h e  white ranchers i n  Ruby Valley and t he  Indians were 

not ab le  t o  make enough t o  l i ve .  Many of the  Indians i n  the  area had 

been dependent on employment on ranches o r  i n  Nevada towns but most 

Indians were jobless  because of t he  depression. The South Fork pro jec t  

was proposed a s  a r u r a l  Indian community f o r  the permanent r e l i e f  and 

r e h a b i l i t a t i o n  of about 150 Shoshone famil ies .  Land was ac tua l ly  purchaaed 

f o r  t h e  use of about 2 5  fami l ies  i n  the  South Fork area. 

m n y  of t h e  349 Shoshone Indians l i v ing  i n  o r  near Nye County near 

t h e  southern por t ion  of p l a i n t i f f ' s  aboriginal  use area were d e s t i t u t e  

and without a means of making a l i v ing  i n  the  mid-1930's according t o  

a Carson agency repor t  which discussed a project  t o  purchase a number 

of the t r a c t s  here claimed f o r  o f f s e t s ,  some of which became the Ymba 

Reservation, f o r  t h e  use of a number of the famil ies  l i v ing  i n  t h e  Nye 

County area. 

A 1937 repor t  by a representa t ive  of the Bureau of Indian Affa i rs  

describing the  need f o r  the acquis i t ion  of land for the Shoshones i n  

Nevada s t a t e d  t h a t  t he  Shoshone Indians l iv ing  i n  Nye and Lander counties, 

among o the r s ,  were la rge ly  landless  and without permanent homes, and 

l ived  a s  squa t t e r s  and d r i f t e r s  under deplorable conditions. About 20 

years  e a r l i e r ,  most of these Shoshones lived i n  the  f o o t h i l l s  near 

Tonopah, Nevada, and f o r  a time earned a l iv ing  by s e l l i n g  fue l  wood i n  
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Tonopah. They ra ised  enough c a t t l e  f o r  t h e i r  own use and r a i sed  and so ld  

s tock  horses.  Later ,  t h e  United S ta t e s  Forest Service objected t o  t h e i r  

occupancy of  the  f o o t h i l l s  and range lands,  forced the  Indians o u t  of 

t he  f o r e s t  area,  and destroyed t h e i r  range horses.  Some of t h e  Shoshones 

i n  the area who t r i e d  t o  keep their c a t t l e  were always i n  t roub le  f o r  

t respass ing  on lands and waters which t h e  whites claimed. A few of 

these fami l ies  d r i f t e d  i n t o  t h e  Walker River Reservation, but  were unable 

t o  obta in  water  and forage f o r  t h e i r  s tock.  Many were l i v i n g  i n  o r  near  

Tonopah on char i ty .  

In a l e t t e r  of March 9,  1936, t o  Senator Pa t r i ck  McCarran, t he  

Superintendent of  t he  Carson Indian Agency a t  Stewart,  Nevada, s t a t e d  

t h a t  there was no e x i s t i n g  reserva t ion  on which the  homeless Nevada 

Shoshones could be  s e t t l e d ,  t h a t  ex i s t ing  reserva t ions  were completely 

inadequate t o  support t he  Indians then l i v i n g  on them, and t h a t  t he  

agency expected t o  propose purchases amounting t o  about $50,000 each 

f o r  t he  Nye County Shoshones, the  Shoshones of nor theas tern  Nevada, and 

f o r  the  Washoes . 
In o ther  correspondence of about the  same da te ,  t h e  Superintendent 

of the  Carson Agency emphasized t h a t  i t  was important t h a t  t h e  Bureau 

of Indian Affa i rs  give preference t o  acquir ing land f o r  needy Indians 

such as the  landless  Shoshones i n  Nevada. 

Families and indiv iduals  were se l ec t ed  by representa t ives  of the 

Bureau of Indian Affa i rs  t o  rece ive  assignments of land ( indiv idual  use 

areas) on some of the  t r a c t s  purchased under s e c t i o n  5 of t h e  Indian 
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Reorganizat ion A c t .  Factors such a s  family composit ion,  a b i l i t y  t o  use  

and develop t h e  l a n d ,  and need,  were considered i n  selecting those  who 

received ass ignments  . 
75. Yomba Reservat ion.  A number of t h e  t r a c t s  purchased which a r e  

claimed as g r a t u i t o u s  o f f s e t s  h e r e  a r e  des ignated the  Reese River p r o j e c t  

by t h e  defendant .  These a r e  t h e  Bowler, Doyle, and Bols te r  ranch and 

t h e  Worthington ranch c o n s i s t i n g  of C o l l i n s  and Dier inger  t r a c t s  and t h e  

Easton and Hiskey t r a c t s ,  These t r a c t s  make up the  Yomba Reservat ion i n  

Nye County. The Yomba Reservat ion was e s t a b l i s h e d  i n  1938 and p r o c l a h e d  

under s e c t i o n  7 of t h e  Ind ian  Reorganizat ion Act. The t r a c t s  had formerly  

been s i n g l e  family ranches on which about 16 Indian f a m i l i e s  were settled. 

The l a n d s  were purchased by t h e  United S t a t e s  i n  t r u s t  f o r  t h e  use  and 

b e n e f i t  of "Shoshone Ind ians  of Southern Nevada" o r  "such l a n d l e s s  

Shoshone Ind ians  r e s i d e n t  i n  Southern Nevada, who a r e  e l i g i b l e  under 

S e c t i o n  1 9  of t h e  Ind ian  Reorganizat ion A c t  and who s h a l l  be des ignated 

by t h e  S e c r e t a r y  of t h e  I n t e r i o r . "  The l ands  making up the  r e s e r v a t i o n  

a r e  Yomba t r i b a l  l a n d s ,  p a r t  of whicn were assigned t o  f a m i l i e s  and 

i n d i v i d u a l s  s e l e c t e d  by Bureau of Indian A f f a i r s  r e p r e s e n t a t i v e s .  (See 

n o t e  5,  opinion.  ) Designated i n d i v i d u a l s  may have use i n t e r e s t s  i n  t h e  

ass igned  l a n d s ,  bu t  t h e  United S t a t e s  holds  l e g a l  t i t l e  t o  t h e  land f o r  

t h e  Yomba Tribe, i . e . ,  for a l l  of the Indians  e n t i t l e d  t o  l i v e  on t h e  

r e s e r v a t i o n .  



76. Odgers Ranch. An Execut ive  Order of September 16 ,  1912,  s e t  

a s i d e  120 a c r e s  of l and  i n  t h e  Ruby Val ley  a r e a ,  Nevada, f o r  a l l o t m e n t  

t o  P a i u t e  and Shoshone s c a t t e r e d  bands, L a t e r ,  some a d d i t i o n a l  l and  was 

a l l o t t e d  s o  t h a t  t h e s e  Ind ians ,  now known a s  t h e  Temoak Band of  Shoshones, 

had i n  a l l  about 560 a c r e s  of land.  I n  a n  a d j u d i c a t i o n  of wa te r  r i g h t s  

i n  t h e  a r e a ,  t h e  I n d i a n s  were al lowed a v e s t e d  water  r i g h t  f o r  o n l y  33 

acres of t h i s  l and .  The l and  is l o c a t e d  on t h e  e a s t e r n  s l o p e s  of t h e  

Ruby Mountains, was desc r ibed  i n  a 1937 r e p o r t  a s  g e n e r a l l y  rocky, 

u n t i l l a b l e ,  and i n s u f f i c i e n t  t o  form a s i n g l e  ranching u n i t .  There was 

no i r r i g a t i o n  water  a v a i l a b l e  f o r  t h e  20 a c r e s  of c u l t i v a b l e  land w i t h i n  

t h e  Ruby Valley colony s i t e  i n  1937. The 1 3  f a m i l i e s  living on t h e  land 

s u b s i s t e d  by s e a s o n a l  l a b o r  on neighboring ranches  o r  on r e l i e f .  The 

purchase of the Odgers ranch was in tended  to b e n e f i t  some of t h e  

Ruby Valley colony. 

The Odgers ranch,  c o n t a i n i n g  1,987.04 a c r e s ,  s i t u a t e d  i n  Ruby Val ley 

e a s t  of t h e  South Fork Reserva t ion ,  w a s  purchased f o r  $16,200 i n  1939 

by t h e  United S t a t e s  i n  t r u s t  f o r  such I n d i a n s  of t h e  Temoak Bands of 

Western Shoshone r e s i d e n t  i n  Nevada a s  t h e  S e c r e t a r y  of t h e  I n t e r i o r  

des igna ted  i n  accordance wi th  s ec t ion  1 9  of t h e  I n d i a n  Reorganizat ion 

Act of June 18, 1934 (48 S t a t .  984, 988). The ranch,  which p r i o r  t o  i ts  

purchase by t h e  United S t a t e s  had been occupied by two families, was 

occupied f o r  a t ime by perhaps  t e n  I n d i a n  f a m i l i e s .  Bureau of Ind ian  

A f f a i r s  r e p r e s e n t a t i v e s  l a t e r  found t h e  ranch capab le  of  s u p p o r t i n g  two 

t o  t h r e e  Ind ian  f a m i l i e s  only .  Two f a m i l i e s  were living on t h e  p r o p e r t y  

i n  1946. 
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77. South Fork or Temoak Reservation. The South Fork or Temoak 

Reservation consists of a number of tracts which are claimed here as 

a gratuitous offset. These are identified in the defendant's exhibit 

0-2 vouchers as follows: The Drown tract, voucher 1280782; the Ogilvie 

tract, voucher 100068; the Henderson tract, voucher 1256141, and the 

DeWar tract, voucher 1242302. The reservation was established in 1941 

under section 7 of the Indian Reorganization Act. The Drown tract, 

containing approximately 2,193.63 acres, was purchased in trust for 

I t  . . . such Indians of the Temoak Bands of Western Shoshones resident 
in Nevada a s  shall be designated by the Secretary of the ~nterior." 

V~uchers for the other tracts on this reservation state that the tract@ 

were for the benefit of the Teamak Bands. The reservation now contains 

about 13,000 acres made up of four or five single family ranches bought 

for Shoshones and Paiutes  . When the earliest of the South Fork 

purchases were made in 1938 and 1939, approximately 25 needy and landless 

Shoshone families were selected to settle on the land. At the time of 

the establishment of the reservation in 1941, the South Fork Tribe to 

whom the beneficial interest in the reservation land belongs, consisted 

of the persons selected to live on the tracts by representatives of the 

Bureau of Indian Affairs. 

78. Jarvis Tract. The Jarvis ranch, a tract containing 160 acres 

purchased by the United States in 1938, is a portion of a white settler's 
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ranch w i t h i n  t h e  e x t e r i o r  boundar ies  of t h e  townships i n  Idaho which 

were s e t  aside by Execut ive  Order of May 4 ,  1886, and added t o  t h e  Duck 

Valley Reserva t ion  f o r  Paddy Cap's Band of P a i u t e s  and o t h e r  I n d i a n s  

t h e  P r e s i d e n t  might se t t le  thereon.  The l a n d  withdrawn by t h a t  Execut ive  

Order included T 15 S. ,  R s .  1, 2 ,  and 3 E. of t h e  Boise  meridian,  except  

such t r a c t  o r  t r a c t s  of l a n d  w i t h i n  t h e  s a i d  townships,  t h e  t i t l e  t o  

which had passed o u t  of  t h e  United S t a t e s ,  o r  t o  which v a l i d  homestead 

o r  preemption r i g h t s  had attached p r i o r  t o  t h e  d a t e  of t h e  o r d e r .  The 

land so added t o  t h e  Duck Valley Reservat ion i n  1886 is shown as Royce 

Area 660 i n  Idaho. The record  c o n t a i n s  no evidence t h a t  t h e  p l a i n t i f f  

b e n e f i t e d  from t h e  purchase  of t h e  J a r v i s  t r a c t .  

79. Acreage Needed f o r  Stock Rais ing Operat ions .  A number of 

r e p o r t s  of I n d i a n  a g e n t s  t o  t h e  Commissioner of Ind ian  A f f a i r s  d i scussed  

Duck Valley Reserva t ion  l a n d s  and t h e i r  c a p a b i l i t y  of s u p p o r t i n g  t h e  

I n d i a n s  l i v i n g  t h e r e .  Ra i s ing  l i v e s t o c k  was t h e  on ly  f e a s i b l e  way f o r  

t h e  I n d i a n s  t o  make a l i v i n g  from t h e  r e s e r v a t i o n  l a n d s  s i t u a t e d  i n  a n  

a r e a  of d r y  c l i m a t e ,  s h o r t  growing season,  and s h o r t  wa te r  supply .  The 

l a n d s  r e q u i r e d  i r r i g a t i o n  f o r  t h e  c u l t i v a t i o n  of crops .  The Shoshones 

were known as capab le  l i v e s t o c k  o p e r a t o r s .  Although some a g e n t s  

recommendeda l lo t t ing the  r e s e r v a t i o n  l ands ,  t h i s  was n o t  done, i n  p a r t ,  

a p p a r e n t l y ,  because of t h e  n a t u r e  and q u a n t i t y  of land needed t o  suppor t  

l i v e s t o c k  o p e r a t i o n s  i n  Idaho and Nevada. A r e p o r t  t o  t h e  Commissioner 

from an agen t  who inspec ted  Duck Valley Reservat ion i n  1921 s t a t e d  t h a t  
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judging from t h e  amount of l and  used by neighboring ranchers ,  each 

a l l o t t e e  would need about  200 acres of i r r i g a t e d  land and several thousand 

a c r e s  of g raz ing  l and .  T h i s  would have been impossible ,  t h e r e  being o n l y  

321,000 a c r e s  i n  t h e  r e s e r v a t i o n ,  much of which was unusable,  and 671 

Ind ians  t o  s h a r e  it .  The agent  recommended t h a t  each Indian should be 

a l l o t t e d  40 a c r e s  of i r r i g a b l e  l and  and 440 a c r e s  o f  g raz ing  land.  How- 

e v e r ,  the r e s e r v a t i o n  never had s u f f i c i e n t  i r r i g a b l e  acreage t o  c a r r y  

o u t  such a plan.  One agent  es t imated  t h a t  only  1,500 t o  3,500 a c r e s  of 

t h e  r e s e r v a t i o n  were c u l t i v a b l e  and t h a t  200,000 acres of t h e  r e s e r v a t i o n  

were u n f i t  for any a g r i c u l t u r a l  o r  g raz ing  use. None of t h e  neighbor ing 

ranches had l e s s  than  200 a c r e s  of i r r i g a b l e  land and thousands of a c r e s  

of g raz ing  l a n d ,  and two nearby ranches  had between 800 and 1,000 acres 

of i r r i g a t e d  land.  

Large q u a n t i t i e s  of land are necessa ry  t o  support  s u c c e s s f u l  

l i v e s t o c k  o p e r a t i o n s  i n  the p a r t  of Nevada here  under cons idera t ion .  

P r i v a t e  ranches  w i t h i n  t h e  a r e a  of p l a i n t i f f ' s  a b o r i g i n a l  use  c o n t a i n  

thousands of a c r e s  of land.  (Western Shoshone I d e n t i f i a b l e  Group v. 

United States, s u p r a ,  a t  65-71.) The t o t a l  18,485 a c r e s  i n  t h e  r e l a t i v e l y  

small ranches f o r  which o f f s e t s  a r e  h e r e  claimed were n o t ,  when purchased,  

capable  of suppor t ing  a s i g n i f i c a n t  p ropor t ion  of p l a i n t i f f ' s  members 

according t o  popula t ion  d a t a  f o r  the  y e a r s  1940 and 1950. The t r a c t s  

a r e  h e l d  i n  t r u s t  for newly c r e a t e d  r e s e r v a t i o n  t r i b e s  c o n s i s t i n g  of t h e  



i nd iv idua l s  s e l e c t e d  t o  l i v e  thereon. Some of the  s e l e c t e d  i nd iv idua l s  

were not  members of p l a i n t i f f ' s  t r i b e .  The cla im f o r  o f f s e t s  for t he se  

t r a c t s ,  r e f e r r e d  t o  i n  f i nd ings  75 through 78,  amounting t o  $266,131.00, 

w i l l  be disallowed. 

79 ( a ) .  A t  t h e  hear ing  on o f f s e t s ,  t h e  p a r t i e s  agreed t h a t  t h e i r  

maps and e x h i b i t s  showing t h e  l oca t i on  of t h e  purchased t r a c t s ,  for 

which the defendant c la ims o f f s e t s ,  i n  r e l a t i o n  t o  t h e  p l a i n t i f f ' s  

a b o r i g i n a l  land a r e a  a s  def ined i n  t h e  t i t l e  dec i s ion  i n  t h i s  c a se  

(11 Ind. C1.  Comm. 413-14), were s u b s t a n t i a l l y  the  same. These e x h i b i t s  

i n d i c a t e  t h a t  t h r e e  of t h e  t r a c t s  f o r  which t h e  defendant c la ims o f f s e t s  

a r e  ou t s ide  of p l a i n t i f f ' s  a b o r i g i n a l  land a rea .  These a r e :  t h e  J a r v i s  

t r a c t  i n  Idaho (see f i nd ing  78),  and t w o  s epa ra t e  40-acre p a r c e l s  which 

were purchased a s  p a r t  of the  2,161.48-acre Bolster-Doyle ranch, now 

p a r t  of t he  Yomba Reservation. The two last-mentioned p a r c e l s  a r e  

descr ibed  as S E ~  N W ~  sec.  21, T. 10 N . ,  R. 38 E . ,  and t h e  S E ~  W4 sec .  

31, T. 1 2  N . ,  R. 38 E . ,  M.D.B.&M. Eighty a c r e s  of l and  i n  t h i s  area is 

not  considered s u f f i c i e n t  t o  suppor t  a family.  

80. Provis ions .  The defendant a s s e r t s  t h a t  between October 1, 

1863, and June 30, 1951, i t  g r a t u i t o u s l y  expended $54,688.96 for pro- 

v i s i o n s  f o r  t h e  Western Shoshones for which i t  r eques t s  o f f s e t s .  
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The Commission concludes t h a t  expenditures for other than treaty 

goods which may have been made on behalf of the p l a i n t i f f  before 1878 

were f o r  t h e  bene f i t  of a f e w  individuals  a t  most. When Duck Valley 

Reservation was s e t  apa r t  i n  1877, many of the  Western Shoshones were 

s i ck ,  d e s t i t u t e ,  and homeless. The d i s t r i b u t i o n  of a few farming 

u t e n s i l s ,  a small supply of seeds, medicine, and perhaps o ther  provisions 

before 1878 d i d  not c o n s t i t u t e  a t r i b a l  benef i t  a t  a time when p l a i n t i f f ' s  

population was estimated a t  between 2,000 and 4,000. We conclude t h a t  

expenditures l i s t e d  by t h e  defendant of $90.40 i n  1873 and $139.22 i n  

1878 a r e  too  small t o  have amounted t o  a t r i b a l  bene f i t ,  and these w i l l  

be disallowed. 

During much of t h e  time f o r  which gra tu i tous  o f f s e t s  herein a r e  

claimed, it was t h e  pol icy of t h e  United S ta t e s  t o  requi re  t h a t  Indians 

earn  as much of t h e i r  l i v ing  a s  possible.  I n  1902, when the  population 

of Duck Valley was about 450, t h e  Superintendent of the  Western Shoshone 

Agency wrote t o  t h e  Commissioner of Indian Affairs  t ha t  the  agency 

supplied provisions t o  only 65 old people a t  the  time of the repor t ,  

explaining t h a t  it was the policy t o  l imi t  t h e  number receiving pro- 

v i s ions  t o  those who would s u f f e r  without t h e  ra t ions  o r  had no means 

of earning t h e i r  l ivel ihood.  

80 (a). Indian Labor. Section 3 of t he  Act of March 3, 1875 

(18 S t a t .  420, 4 4 9 ) ,  provided: 
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That f o r  the  purpose of inducing Indians t o  labor and 
become self-supporting, it is provided tha t  hereafter ,  i n  
dis t r ibut ing the  supplies and annuities t o  the  Indians fo r  
whom the same are  appropriated, the  agent dis t r ibut ing the 
same shall require a l l  able-bodied male Indians b,etween the 
ages of eighteen and forty-five t o  perfonn service upon the  
reservation, fo r  the  benefit of themselves o r  of the  t r i be ,  
a t  a reasonable ra te ,  t o  be fixed by the agent i n  charge, 
and t o  an amount equal i n  value t o  the  supplies t o  be 
delivered; and the  allowances provided for  such Indians 
s h a l l  be dis t r ibuted t o  them only upon condition of the  
performance of such labor, under such rules  and regulations 
a s  the  agent may prescribe: Provided, That the  Secretary 
of the  In te r io r  may, by wri t ten order, except any par t i -  
cular  t r ibe ,  o r  portion of t r ibe ,  from the operation of 
t h i s  provision where he deems it proper and expedient. 

Regulations of the  Indian Off ice,  Department of the  Inter ior ,  a s  

revised i n  1884 and 1904, required tha t  the  Indian Agents' reports 

indicate whether labor had been performed i n  accordance with the above- 

quoted provisions of the  1874 Act. The regulations provided tha t  each 

able-bodied male Indian was t o  be afforded an opportunity f o r  labor, 

but s ta ted,  i n  substance, t ha t  the agents should not enforce by an exact 

measurement the  s ta tutory requirement t ha t  the  Indians within the purview 

of section 3 perform. service on the  reservation i n  an mount equal i n  

value t o  the  supplies t o  be delivered. An 1884 regulation provided 

tha t  generally the  issues t o  those who labor must not exceed the  dai ly  

rat ion,  and never more than double tha t  amount, and then only in  ra re  

cases and as a reward fo r  unusual zeal  and industry. A 1904 regulation 

s ta ted that  Indians should not be required t o  perfonn labor i n  payment 

fo r  supplies i f  such labor would be for  the benefit  of the  agency, more 

properly performed by Government employees. Another regulation pmvided 
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t h a t  Indians who labored for  the benefit of themselves o r  the t r i b e  i n  

payment for supplies issued were not t o  be regarded as employees. HOW- 

ever, allowances f o r  Indians who were required t o  perform labor were t o  

be d is t r ibuted t o  them only upon condition of t h e  performance of such 

labor under the  ru les  and regulations which the  agent might prescribe. 

Reports of Western Shoshone Indian agents t o  the  Commissioner of Indian 

Affairs ,  some of which are quoted frm below, indicate that shor t ly  

a f te r  the  time the  Duck Valley Reservation was established,  from 1880 

through 1904, the  Western Shoshones performed a substant ia l  amount of 

construction and other  miscellaneous work i n  building and maintaining 

agency, school, and hosp i t a l  f a c i l i t i e s ,  and i n  the  care of roads, that 

the  Indians were issued ra t ions  i n  exchange fo r  t h i s  work, and t h a t  fo r  

a number of years, the  work was estimated by the  Western Shoshone agents 

as being worth several  thousand do l l a r s  annually. 

The value of ra t ions  provided i n  l i e u  of payment of wages f o r  

construction and other work i n  building and maintaining agency, school, 

and hospi ta l  f a c i l i t i e s  and i n  the  care of roads represented administrat ive,  

educational,  agency, o r  heal th  expenses, each of which is  among the 

categories excluded by s t a t u t e  as  a bas is  f o r  gratui tous o f f se t s .  The 

record does not contain c l e a r  cut evidence of the extent t o  which the  

Western Shoshones continued t o  perform construction and maintenance 

work for  school, hospi ta l ,  road, and agency purposes as a condition 

of receiving provisions a f t e r  1904. 



I n  the  1884 r epor t  t o  the  Commissioner of Indian A f f a i r s  from t h e  

Western Shoshone agency, the  agent comments on the  provisions supplied 

f o r  Indians performing labor  a t  Duck Valley a s  follows: 

These people a r e  v i r t u a l l y  destroying themselves, and 
the  Government of t he  United S t a t e s  is responsible  f o r  t h e  
condit ion of a f f a i r s ,  f o r  t h e  reason t h a t  the country has 
been s e t t l e d  up by the  whites and what would go have been 
placed on reserva t ions  where they have been fed. An Indian 
is l e s s  capable of working on ha l f  allowance than a white 
man would be, y e t  the  Government expects him t o  perform 
labor  on t h r e e  pounds of f l o u r  a week, and two pounds of 
beef per week, and one pound of bacon, a l t e r n a t i n g  beef and 
bacon--that is, t he  week they ge t  beef they don't  g e t  bacon; 
with one-f i f th  cof fee ,  one-fourth of sugar ,  and three-fourths 
of beans per  week. No man t h a t  l i v e s  can work on t h a t  small 
amount per  week. The r e s u l t  of t h i s  semi-starvation is f a s t  
destroying these  people on t h e  reserva t ions .  I f  they were 
properly fed they would soon be c i v i l i z e d ,  f o r  they then 
would abandon t h e  chase f o r  sustenance. The two condit ions 
of food, i f  I may be allowed t o  use the  term, one c i v i l i z e d  
and one unciv i l ized ,  a r e  an tagon i s t i c  t o  t h e i r  physical  
improvement and hea l th  and t o  the  purpose t h e  Government has  
i n  view. I only mean those who remain upon t h e  reserva t ion  
and work and endeavor t o  l e a r n  t h e  a r t s  of industry.  It 
may be s a i d  t h a t  although the  amount above mentioned is not 
s u f f i c i e n t ,  y e t  t h i s  quant i ty ,  added t o  the  game, wild f r u i t s ,  
and b e r r i e s  t h a t  can be procured, would be an abundance. The 
answer t o  t h i s  kind of important argument is t h a t  the game, 
f i s h ,  wild f r u i t s ,  a r e  about exhausted, t h e  former by the  
white man and t h e  l a t t e r  by the numerous herd of c a t t l e  and 
bands of horses who roam over t h e  mountains and p la ins .  But 
the  most cogent reason agains t  t h i s  pol icy  of ha l f  feeding 
is t h a t  while the  Indian is hunting h i s  ranch work is 
neglected,  and he soon acqui res  a t a s t e  f o r  t he  wild mountain 
l i f e  and t h e  work of c i v i l i z a t i o n  and progress  i n  the  arts 
of indus t ry  a r e  re ta rded ,  i f  not  retrograded. You cannot 
harmonize thes.e two condit ions of l i f e .  The r e s u l t  is  a Lmost 
a t o t a l  f a i l u r e  of the  purposes of the  Government. 
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The agen t ' s  re fe rence  t o  ranch work i n  t he  quoted statement 

presumably r e f e r s  t o  work on the  agency farm. Most of t he  land 

on t h e  Duck Valley Reservation was no t  s u i t a b l e  f o r  c u l t i v a t i o n ,  

Crops requi red  i r r i g a t i o n .  The supply of i r r i g a t i o n  water was 

s h o r t  and un re l i ab l e .  I n  t h e  e a r l y  years  of t he  reserva t ion ,  a 

t r a c t  of about 250 a c r e s  of c u l t i v a b l e  land was used t o  grow g ra in  

f o r  t h e  agency and school  l i ve s tock ,  t o  ob t a in  f l o u r  f o r  t he  agency 

and school ,  and, when t h e  crops were l a r g e  enough, t o  supply g r a i n  

and f l o u r  t o  t h e  Ind ians  and t h e i r  l i ve s tock .  Indians worked t h e  

r e se rva t ion  t r a c t  and cared f o r  t he  school and agency l i v e s t o c k  

and t r i b a l  l i v e s t o c h i n  add i t i on  t o  car ing  f o r  t h e i r  small  ind iv idua l  

gardens,  

The Indians were a l s o  c r ed i t ed  under s ec t i on  3 of t h e  1875 Act 

f o r  work i n  bu i ld ing  houses and o the r  improvements f o r  themselves 

and f o r  o the r  members of t he  t r i b e .  Thus, t he  1884 r epo r t  t o  t he  

Commissioner s t a t e d  t h a t  during the  year the  Indians b u i l t  t h r e e  

houses f o r  themselves, and t h e  1888 repor t  s t a t e d  t h a t  they had 

b u i l t  f i v e  log cab ins  and two frame houses f o r  themselves during 

the  year.  Data a v a i l a b l e  f o r  one year i n d i c a t e  t h a t  t h e  va lue  of 

unsk i l l ed  Indian l abo r  was ca l cu l a t ed  a t  s u b s t a n t i a l l y  lower r a t e s  

than amounts paid t o  unsk i l l ed  non-Indian labor .  



80 (b). Indian Labor, Duck Valley Reservation. The repor t  

of t he  Western Shoshone agent t o  t h e  Commissioner of Indian Affa i rs  

i n  1883 regarding construct ion on t h e  Duck Valley Reservation 

s ta ted :  

A new adobe addi t ion  has been b u i l t  t o  t h e  present  
agent ' s  residence on t h e  west s i d e  of t h e  same, being 
38 f e e t  long by 18 f e e t  wide and 1 0  f e e t  high, one 
s to ry ,  with a  h a l l  running t h e  e n t i r e  length  of t h e  
bui lding and 3 1 / 2  feet wide; a l s o  th ree  rooms 12 1 / 2  
by 12  f e e t ,  This bui lding has f i v e  windows, one 
f ron t  door (main entrance)  and seven inner  doors. I 
have a l s o  erec ted  a  farmer 's  house, b u i l t  of adobe, 
one s t o r y  htgh, 1 4  by 26, containing two rooms, two 
doors, and two windows. These bui ldings were necessary 
f o r  t h e  accommodation of t he  agent and employees. I 
have a l s o  erec ted  two wooden bui ld ings  f o r  the  use 
of the  two head ch ie f s ,  Captain Sam and Captain George. 
Notwithstanding t h e  g rea t  cost of t r anspor t a t ion  of 
lumber, t h e  high p r i ce  paid f o r  s k i l l e d  and unski l led 
labor ,  t he  e n t i r e  cost of these four  bui ld ings  does 
not exceed $2,000, which, considering the f a c t s ,  is 
remarkably cheap. A l l  of the unskil led labor  was 
performed by the  Indians,  a t  the r a t e  of  $1 per  day, 
they performing t h e i r  day 's  labor  regular  l i k e  the  
white- man, from 7 a. rn. to 6 p . rn. , taking one hour 
a t  noon. &/ 

The Indians of t h i s  reserva t ion  have been remarkably 
indus t r ious  and cheerful during the  pas t  year. They have 
erec ted  1 1 / 4  miles of wire fence (two s t r a n d s ) ,  p lan t ing  

6 /  In  the same r epor t ,  the Western Shoshone agent s t a t ed  t h a t  non- - 
Indian unski l led  labor  was receiving $2.50 t o  $3.00 per day. 



new posts  10 f e e t  apar t  and 6 f e e t  high, a l s o  about 
1 112 miles of pole fence. In  addi t ion  t o  t h i s  they have 
erec ted  th ree  new s t a b l e s  f o r  the  use of t h e i r  cows and 
ponies. These s t a b l e s  a r e  30 by 21  f e e t  each. Three 
new c o r r a l s  f o r  horses and four  cow cor ra l s ;  a l s o  f i v e  
c e l l a r s  f o r  t h e i r  milk and b u t t e r  i n  the  summer and t h e i r  
vegetables  i n  t h e  winter .  They have repaired a l l  of t h e i r  
old i r r i g a t i n g  d i t ches  and made crossings over the  same. 
The work of bui ld ing  t h e  above-mentioned s t ab le s ,  c o r r a l s ,  
and c e l l a r s  would seem t o  be of l i t t l e  moment t o  those 
unacquainted wi th  t h e  d i f f i c u l t i e s  t o  be encountered and 
the dis tance  t o  be t rave led  t o  procure the  necessary 
timber f o r  t h a t  purpose, from the  high and rugged neighboring 
mountains; but when these  f a c t s  a r e  taken in to  considerat ion 
t h e  work of e rec t ing  these farm improvements becomes of 
considerable importance, and is worthy of recording as a 
mat te r  of industry on t h e  p a r t  of the  Indians. They received 
no he lp  from t h e  Government except a few pounds of n a i l s  
and a few feet of lumber t o  make doors, they purchasing 
out  of  t h e i r  own earnings padlocks f o r  t h e i r  c e l l a r s .  
(Underscoring added.) 

The repor t  of t h e  Western Shoshone agent f o r  1892 s t a t e s  t h a t :  

During t h e  winter ,  under i n s t r u c ~ ~ o i : ~  i r m ~  t h e  Department, 
I organized t h e  reserva t ion  i n t o  three road d i s t r i c t s ,  appointing 
the  Indian judges as road supewisors .  Owing t o  the  heavy 
spr ing  storms and exceedingly high water the  quant i ty  of 
work needed t o  keep t h e  roads i n  t rave l ing  condit ion was 
enormous. I n  d i s t r i c t  No. 1 (Elko road) two subs tan t i a l  
br idges were put across  muddy sloughs, a f i l l  made (where 
t h e  r i v e r  was c u t t i n g  around the  end of the  main bridge)  
which took over 500 wagon loads of willows, rocks, and 
e a r t h  t o  complete, s o  a s  t o  save t h e  bridge from washing 
out.  D i s t r i c t  No. 2 which leads past  the  agency, was 
cleared of t h e  loose rock, p a r t i a l l y  graded, and thoroughly 
ditched and drained. D i s t r i c t  No. 3, which l i e s  a t  the  
nor th  end of t h e  reserva t ion ,  was from necessi ty passed 
u n t i l  f a l l .  

A l l  bui ldings including school bui ldings were kept i n  
thorough r e p a i r  through the  year,  t h e  engine room t o  t h e  
f lour ing  m i l l  was r e b u i l t ,  t he  main bui lding repaired,  
t h e  machinery overhauled, p a r t s  thoroughiy painted t o  
prevent rus t ing .  Four houses were erected for and by t h e  
Indians, and seven repaired by the  carpenter.  



I n  1893, three  hundred days' work was performed on t h e  public 

highways of the reservation,  about 2 days work f o r  each able-bodied 

man. During the  year the  Indians a l s o  b u i l t  a two-story frame boarding 

8chool building with a capacity f o r  50 students, a two-story hospi ta l  

building, a laundry, a woodhouse, and a brick outhouse f o r  use of 

the school. 

In  1894, the  Indians put three  hundred and twenty days' labor on 

the public highways across the reservation, and b u i l t  a reservoir  32 

by 35 by 10 f e e t ,  with a wall  30 inches th ick ,  b u i l t  of s tone and cement 

and covered by a shingle roof. The reservoir  stored water which was 

piped t o  the  school, laundry,and physician's quar ters  (hospi ta l  building) 

during 1894. In  addit ion t o  the reservoir  and pipes, the  school barn 

and corral  were constructed i n  1894, a s  was a stone s t ab le  with a gabled 

roof for s i x  horses. 

During 1895, the  following ~hprovements were constructed: 

. . . a frame implement house f o r  s tor ing implements, 
hard woods, salt, o i l ,  and a l l  wagon materials;  a guard- 
house 12 by 16 f e e t  substant ia l ly  b u i l t ,  and a large  black- 
smith and wagon shop combined, b u i l t  from mater ia l  from 
the  old implement house, which was t a ~ n  down, and also, a 
small quanti ty of new material.  The carpenter shop had 
been made i n t o  two good rooms f o r  the  i n d u s t r i a l  teacher 
and his family, the  water system was extended t o  the barn 
and cow yard, a stone wall was constructed, and painting 
on the school buildings was i n  progress. 

In  1902, the  agent explained t h a t  the  Indians worked i n  payment 

fo r  issues of wagons and various supplies, and since the  Indians 

were fully convinced t h a t  these were the  terms of t h e  i ssue ,  t h e y d i d  



t h e  work with very good w i l l  f o r  t he  most part .  Expenditures by the  

United S t a t e s  f o r  suppl ies  t o  the  Indians i n  payment f o r  work f o r  

school,  agency, o r  adminis t ra t ive  purposes o r  f o r  road work cons t i tu ted  

expenditures excluded by s t a t u t e  a s  gra tu i tous  o f f se t s .  

80 (c) .  Freighting. By way of con t ra s t ,  unl ike t h e  Government 

prac t  i c e  of furnishing provisions i n  exchange f o r  construct  ion, 

maintenance work, and o ther  work under the  Act of March 3, 1875, the  

Western Shoshones were paid, as other  labor would have been paid, f o r  
7 /  - 

f r e igh t ing  suppl ies  and equipment from Elko, Nevada, t o  

To prevent misunderstanding about t h i s  aspect. of Indian 

Duck Valley Reservation, t h e  observations' of one of t h e  

about t h i s  work a r e  noted below. 

the  reservat ion.  

work a t  t he  

Indian agents  

The 1890 repor t  of t h e  Western Shoshone agent indicated t h a t  t h e  

Indians of t he  Duck Valley Reservation had s t a r t e d  hauling t h e  agency 

f r e i g h t  t he  previous year  under in s t ruc t ions  from the  Commissioner. 

In  1892, the agent reported: 

During the  year  the  Indians have hauled 144,739 pounds 
of f r e igh t  from Elko t o  the  agency, a d is tance  of 120 
miles  over a rough mountain road, receiving therefor  the  
sum of $2,880.88. T h i s  money has been a grea t  boon t o  
t h e  Indians, much g rea te r  than the d o l l a r s  and cents  it 
represents.  It has forced them away from home and 
brought them i n  contact  with business men and the  busy 
world i n  order  t o  earn  it.  Their c r e d i t  along t h e  road 
i s  first c l a s s ;  so, no mat te r  what happens t o  them, they 
a r e  su re  of a l l  needed he lp  from white men whether they 
have money o r  not. They a r e  a l s o  very r e l i a b l e  and 
ca re fu l  f r e igh te r s :  The quant i ty  of dmaged f r e igh t  
a r r iv ing  a t  t h i s  agency during th ree  years of Indian 

7/ The wage rate f o r  Indians may have differed from t h a t  f o r  non-Indians. - 
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fre ight ing is s o  small as not t o  be worthy of mention. 
But aa a l l  of the wagons (except a few purchased by the  
Indians) a r e  light farm wagons, the brakes made f o r  a 
l e v e l  country, the  work of f i t t i n g  up and keeping them 
i n  repa i r  f o r  our mountain roads f a l l s  heavy on t h e  
agency and the blacksmith. Several of the  Indians a r e  
becoming q u i t e  prof ic ient  i n  the  a r t  of horseshoeing. 
Each t r i p  adds something t o  t h e i r  knowledge and ef f ic iency 
i n  taWng care of stock and wagons. 

In 1898, the Indiana earned $3,539.89 i n  the transportat ion of Indian 

supplies. The repor t  s t a t e d  t h a t  the  cos t  of wagon transportat ion f o r  

goods and supplies f o r  the  school was from $1.90 t o  $2.25 per 100 pounds. 

A number df the Commiesioners' repor ts  i n  evidence contain estimates 

of t h e  value of some of the work which the Indians pergormed on the  

reservation,  speci f ied  the  hours worked f o r  c e r t a i n  agency and adminis- 

t r a t i v e  purposes, and gave qu i t e  deta i led  information about the  work of 

the Indiana on the  Duck Valley Reservation. For instance, i n  1894, 

the  Indians performed 320 days of labor on the  public highways of the 

reservation. In 1895, they performed 285 days' labor on agency roads. In  

1902, the  Indians performed 80 days' labor on reservation roads of the  

Western Shoshone Agency, and i n  1904, they completed 50 days' labor on 

these roads. In 1884, 70 Shoshones who labored i n  c i v i l i z e d  pursui ts  

obtained 75% of t h e i r  subsistence by government ra t ions ;  i n  1885, 80 

Shoshones who performed such labor obtained 45% of t h e i r  subsistence 

by government ra t ions .  In 1886, 150 to  185 such laborers obtained 50% of 

t h e i r  subsistence by government ra t ions ,  and i n  1887, 70 male Shoshones who 

performed such labor obtained about 75% of t h e i r  subsistence by the  i s s u e  of 

government ra t ions .  This and other information i n  t h e  findings, hOfuding 



t h e  r a t e  of pay a t  which the Indians '  work was valued, i nd i ca t e  t h a t  t h e  

record conta ins  s u f f i c i e n t  information about the  value of road and 

admin i s t r a t i ve  cons t ruc t ion  work so t h a t  t h e  defendant might have deducted, 

from t h e  o f f s e t s  claimed for provis ions  and c lo th ing  i n  t h i s  case, a Eai r  

estimate of t h e  c o s t  of r a t i o n s  issued i n  exchange f o r  a t  least t h e  

po r t i on  of t h a t  work which w a s  descr ibed i n  Comisaioners '  r epo r t s .  

The defendant d id  not  sub t r ac t  from the  t o t a l  o f f s e t s  claimed f o r  

p rovis ions  (and f o r  a g r i c u l t u r a l  supp l i e s  and equipment mentioned below), 

t h e  value of r a t i o n s  o r  p rovis ions  and equipment furnished i n  exchange 

f o r  road and o t  b,, r cons t ruc t ion  work and f o r  miscel; aneous agency and 

adminis t ra t ive  w u r ~ .  A s  ind ica ted  above, t h e  when payments i n  

r a t i o n s  should have been deducted from the  t o t a l  cost of provis ions  claimed 

a s  o f f s e t s  were from 1880 through 1904. A s  t he  c o s t  of provis ions furnished 

i n  exchange f o r  school ,  agency, and adminis t ra t ive  work a r e  not  proper 

o f f s e t s  under t he  Indian Claims Commission Act, and these c o s t s  are not 

shown t o  have been deducted from amounts claimed as o f f s e t s ,  expendi tures  

f o r  the yea r s  1880 through 1904 f o r  provis ions w i l l  not be allowed as 

gra tu i tous  o f f s e t s .  

80 (d).  Provis ions Af te r  1904. Representat ive vouchers submitted 

by the  defendant i n d i c a t e  f u r t h e r  t h a t  a f t e r  1904 expenditures f o r  

p rovis ions  f o r  agency and school purposes may be included i n  t he  amounts 

claimed as o f f s e t s  herein.  It is  unc lear  whether during the  years  1904 

through 1937 expendi tures  f o r  provis ions f o r  which o f f s e t s  a r e  claimed 
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were reduced by amounts spent  f o r  school and agency purposes. Comparable 

amounts f o r  t he se  purposes may be included i n  any of t he  annual expendi ture  

f o r  p rovis ions  f o r  which o f f s e t s  a r e  claimed a f t e r  t h e  establ ishment  of 
8 /  - 

t h e  Duck Valley Reservation in 1877. 

In  support  of i ts claim f o r  o f f s e t s  f o r  p rovis ions  between 1905 and 

1938, t he  defendant submitted t h r e e  s epa ra t e  vouchers o r  claim se t t l ements  

showing t h a t  beef was purchased f o r  t he  agency Indians and f o r  school 

p u p i l s  during the  yea r s  1905, 1907, and 1909. The remaining vouchers 

submitted a s  r ep re sen t a t i ve  of expendi tures  f o r  p rovis ions  over  t h e  yea r s  

from 1905 through 1937 a r e :  a voucher f o r  $85.00 f o r  sugar i n  1905, a 

claim se t t l ement  f o r  $47.20 f o r  co f f ee  i n  1911, and a claim se t t l ement  f o r  

8,526 pounds of f l o u r  i n  1913 which was purchased i n  August 1912. During 

the  years  f o r  which vouchers are i n  evidence, about one-half of t h e  Duck 

Valley Reservation populat ion was Paiute .  As a consequence, approximately 

one-half of each expendi ture  was a l locab le  t o  t he  p l a i n t i f f ,  

81 That t he  Indians a t  t he  Duck Valley Reservation genera l ly  d i d  no t  - 
share  i n  many of t he  provis ions  purchased wi th  funds f o r  t h e  support of 
Indians of t he  Western Shoshone agency was f requent ly  ind ica ted  i n  t he  
r epo r t s  of t he  Indian agents  t o  t he  Commissioner. Thus, i n  1889, t he  
agent f o r  t he  Western Shoshone agency reported t h a t  t h e i r  l ands  had 
su f f e r ed  and crops were s h r i v e l l e d  from the  most severe  drought known i n  
t he  a rea .  I n  add i t i on  t o  t he  drought, t he  Ind ians  l i v i n g  a t  any d i s t ance  
from the  agency su f f e r ed  from the  ravages of ground s q u i r r e l s .  The 
Government crop was pro tec ted  from the  s q u i r r e l s  by the  use of s t rychnine ,  
and some of t h e  Indians l i v i n g  near  t h e  agency were induced t o  use t h e  
poison, but t h e  major i ty  of them r e f r a i n e d  from doing so because ground 
s q u i r r e l s  were one of t h e i r  chief a r t i c l e s  of d i e t  i n  t h e  summer time, 
and they d id  no t  want t o  take  such r i s k s .  



40 Ind. C1.  C a m .  318 

Annual r e p o r t s  of t he  Commissioner of Indian Af fh i r s  i n d i c a t e  t h a t  

most Ind ians  at  Duck Valley d id  no t  rece ive  r a t i o n s . a s  a p r inc ipa l  means 

of l i ve l i hood  between 1905 and 1937. I n  1902, when the Shoshones a t  

Duck Valley numbered 226, r a t i o n s  were supplied t o  about 33 of t he  o ld  

o r  d i sab led  r e s i d e n t s  who had no means of  earning t h e i r  l ive l ihood .  During 

f i s c a l  year  1911, when t h e  $47.20 spent  f o r  co f f ee  was r ep re sen t a t i ve  of 

provis ions  suppl ied by t h e  defendant f o r  which o f f s e t s  a r e  claimed, e i g h t  

able-bodied a d u l t s  and 16 phys i ca l l y  or mentally disabled persons,  about 

one-half of whom were Shoshones, received r a t i o n s  t o t a l i n g  $1,634.67. 

The number of Shoshones on t h e  reserva t ion  t h a t  year was 374. Most of t h e  

sum spent  f o r  r a t i o n s  i n  1911 was used f o r  p rovis ions  f o r  t h e  d i sab led ,  

c o s t s  which are h e a l t h  c o s t s  excluded a s  g ra tu i t ous  o f f s e t s  by s t a t u t e .  

(Report of the  Commissioner of Indian A f f a i r s ,  1911, Table 21.) 

I n  1912, when the  Shoshone population was 299, r a t i o n s  f o r  which 

l abo r  was performed were issued t o  11 a d u l t s  and th ree  ch i ldren .  I n  

add i t i on ,  r a t i o n s  f o r  which no l abo r  was performed were issued t h a t  year  

t o  approximately 31 phys i ca l l y  o r  mental ly  disabled Shoshone a d u l t s  o r  

ch i ldren .  (Report of Commissioner of Indian Affa i rs ,  1912, Table 22.) 

Rations f o r  t he  31 d isab led  Shoshones were c o s t s  for hea l th  c a r e  which a r e  

excepted as  g r a t u i t i e s  by s t a t u t e .  Rations f o r  the  11 a d u l t s  and t h r e e  

ch i ld ren  who performed l abo r  were i n s u f f i c i e n t  t o  amount t o  a t r i b a l  

bene f i t .  



40 Ind. C1. C-. 318 

I n  1913, r a t i o n s  were issued only t o  t h e  phys ica l ly  o r  mental ly  

d i sab led  o r  i n  payment f o r  t he  performance of l abor .  The Shoshone 

populat ion t h a t  year  was 307. Of t h i s  number, 20 a d u l t s  and f i v e  

minors received r a t i o n s  i n  payment f o r  l abor  performed. I n  add i t i on ,  

24 Shoshones who were phys i ca l l y  o r  mental ly  d i sab led  a l s o  received r a t i o n s .  

(Report of t h e  Commissioner of Indian Af fa i r s ,  1913, Table 22.) As i n  

t h e  two previous years ,  t h e  c o s t  of r a t i o n s  f o r  those who were d i sab led  

was a h e a l t h  c o s t  which is not  an al lowable g r a t u i t y .  Some o r  a l l  of t h e  

20  a d u l t s  and f i v e  ch i ld ren  who were paid through the  i s surance  of r a t i o n s  

may have been performing agency o r  school func t ions  which would exclude 

allowance of a g r a t u i t o u s  o f f s e t  f o r  r a t i o n s  issued t o  them, s i n c e  t h e  

c o s t  of such r a t i o n s  would be an admin i s t r a t i ve  expense. I n  any event ,  

t he  number of i nd iv idua l s  involved is too few t o  warrant a conclusion t h a t  

r a t i o n s  paid t o  them f o r  l abo r  cons t i t u t ed  a t r i b a l  bene f i t .  

As t h e  defendant d id  not s epa ra t e  expendi tures  excluded by s t a t u t e  

from the  claimed o f f s e t s ,  t he  amounts claimed f o r  p rovis ions  from 1905 

through 1937 w i l l  be disallowed. 

The evidence f o r  t he  o f f s e t s  a s s e r t e d  f o r  p rovis ions  f o r  1938 and 

1939 is a voucher showing the  purchase of co f f ee  f o r  $87.72, only a p a r t  

of which would have been a l l o c a b l e  t o  t h e  p l a i n t i f f .  The i t e m  is l i s t e d  

on a voucher along with a number of items ordered f o r  t he  agency. Some 

i nd iv idua l  Indians may have benefi ted from the  expenditure.  

I n  1940 and 1941 when about 960 of p l a i n t i f f ' s  members were l i v i n g  

on the  r e se rva t ion ,  expendi tures  of $34.17 i n  1 9 4 1  and $56.33 t h e  following 



y e a r  a r e  t o o  smal l  t o  have amounted t o  t r i b a l  b e n e f i t s .  The o f f s e t s  

claimed from 1942 through 1944 were d i sbursed  from funds f o r  t h e  suppor t  

and r e h a b i l i t a t i o n  of needy Ind ians .  Expenditures from t h e s e  funds  are 

n o t  proper  o f f s e t s .  

81. Clothing.  The defendant  r e q u e s t s  g r a t u i t o u s  o f f s e t s  i n  t h e  

amount of $15,120.08 f o r  expendi tu res  f o r  c l o t h i n g  f o r  t h e  p l a i n t i f f  

between 1885 and 1944 and submit ted vouchers wi th  invo ices  which i d e n t i f y  

a few of t h e  i t ems  of c l o t h i n g  purchased f o r  each of t h e  y e a r s  1804 

through 1902 except  1892. 

I n  1886 and 1887 about 115 destitute P a i ~ l t e s  who had been moved t o  

t h e  Duck Valley Reserva t ion  presumably received r a t l o n s  t h e r e  inc lud ing  

b l a n k e t s  and tepee c l c t h ,  :::thouph a srparati a p p r o p r i a t i o n  f o r  them 

had no t  been made by Cor rg re~s .  The defendant d i d  not deduct from t h e  

o f f s e t s  c i a i n e d  fc'r t h c s c  yczr -  :In amount a l l o c a b l e  t o  t h e  P a i u t e s  a t  

Duck Valley,  and d i d  nnt dtducz  irom t h e  amounts claimed i n  1901, 1902, 

and 1923 e x p a d i ~ : r c ? , :  5l::c?'Ji: 19 t h e  P a i u t e s  who made up about one-half 

~f t h e  r e s i r - ~ ~ t i n n  p9p-i  .Y t i ~ n  t r q s e  years .  

T i le  d c t c s  QE ;ke invsi-2: v ? i c h  t h e  defendant submitted as 

r e p r e ~ z ~ r s c L - ; c  cf ti:̂  ~ - i 7 , ~ ? i t - . . ~ ~ . - ;  claimed f o r  c l o t h i n g  o f f s e t s ,  t h e  

i texs  1 1 ~ ~ 4  tncreori : tk.2 rest-r-3r;:ion popula t ion ,  t h e  number of c h i l d r e n  

a t  t eliding sz%:i, th-2 n::rr,k-r cji' I r d i a n  l a b o r e r s  working on t h e  rese rva-  

i:lcm, ~ i > d  r ~ l z t e d  d z t a  2 :  r.*-- :- below. 
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Date of Invoice 

9/2/1884 

Items Listed 

48 pair men's boots 
60 " boy's " 

100 l1 men's shoes 
50 " boy's " 
6 " men's rubber boots 

Reservation Population 

836 

Seventy Indians performed manual labor that year, part of which consisted 

in the construction and repair of agency buildings and roads. 

In 1884, the school population was 51. There were approximately 167 

children between the ages of 6 and 16 considered school age children, 

about 20 percent of the reservation population. In addition to the 

superintendent, agency employees included the blacksmith, the agency 

farmer, the clerk, two Indian farm supervisors, a school teacher, and, 

at times, a physician. School pupils assisted with livestock, crops, 

obtaining wood for agency use, and other manual work around the reservation. 

Date of Invoice Items Listed Reservation Population 

9/3/1885 100 pair men's shoes 300 Western Shoshones 
50 " I t  boots 100 Paiutes (approx.) 
20 " boys1 I' 
20 " I' shoes 
125 " women's shoes 

About 160 of the reservation population were women. The agency also 

had 3,300 non-reservation Indians under its care. Eighty Indians on the 

reservation were listed as doing civilized labor, a great deal of which 

consisted in construction work for agency and administrative purposes. 
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In addition to such labor for agepcy and school, the Indians also suppl ied 

some produce such as butter. 

The average school attendance in 1885 was about 19 pupils. The 

reservation's school age population was about 60. 

An invoice dated August 19, 1886, lists an expenditure of $10.75 

for eight dozen pair of children's and misses woolen hose. In the f a l l  

of 1886 there were 380 Shoshones and 115 Paiutes living on the reserva- 

tion. Children of school age numbered about 100, but the number of 

children and misses was larger if girls between 16 and 18 and children 

under eix are counted. 

Ap invoice of October 25, 1887, shows the purchase of 40 boy's duck 

overalls and 100 men's overalls. The total reservation population was 

611. The average school attendance in 1887 was 35. 

An invoice of September 14, 1888, shows the purchase of 50 boys1 

pant6 and 50 men's pants. The average attendance at school that year was 

53. The reservation population was 475, 51 percent of which was 

Shoshone. 

An invoice of August 20, 1889, lists the purchase of 25 boys' 

overcoats. The total reservation population was 477. 109 children of 

school age lived on the reservation that year. School enrollment for 

1889 was 50. 

An invoice of October 15, 1890, shows the purchase of 50 men's jeans 

coats. That year the population of the reservation was 587 of whom 384 



were Shoshones. There were 117 male Shoshones over 18 years  a t  t h e  time. 

If t h e  coats were a l loca ted  proport ionately,  approximately 33 coa t s  

would have been i ssued  t o  Shoshone males. 

An invoice of August 20, 1891, lists the  following: 

25 p a i r  of men's shoes 
)I 0 

" boys' " 

50 " " women's shoes 
25 ' " misses " 
8 t  tv 

I' ch i ldren ' s  shoes 

The reserva t ion  population was 590, 62% of whom were Shoshones. There 

were 209 chiltdren on the  reserva t ion  i n  1891, 150 of whom were of school 

age. F i f ty- f ive  ch i ldren  were enro l led  i n  school.  

The following purchases a r e  l i s t e d  i n  an invoice of Ju ly  31, 1893: 

25 p a i r  of women's shoes 
20 " " misses " 

25 " " chi ldren ' s  shoes 

The reserva t ion  population was 628 t h a t  year, approximately 67% of whom 

were Shoshones. The average number of ch i ldren  en ro l l ed  i n  school  i n  

1893 was 44 out  of a population of 242 under the  age of 16. The quant i ty  

of shoes purchased f o r  misses and chi ldren  approximates t h e  number of 

school pupi l s  t h a t  year.  The quant i ty  was not s u f f i c i e n t  t o  amount t o  

a t r i b a l  bene f i t .  

The evidence of expenditures f o r  c lo th ing  f o r  1894 which t h e  defendant 

submitted as r ep resen ta t ive  is an invoice dated August 28, 1894, showing 

t h e  purchase of 500 yards of Arlington ginghams a t  f i v e  cents a yard. 

The invoice s t a t e s  t h a t  t he  purchase was f o r  t h e  agency Indians,  Western 

Shoshone Agency. The population of the reserva t ion  i n  1894 was 623. 
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The na tu re  of t h e  item sugges ts  t h a t  i t  was t o  be used a t  school  f o r  g i r l s '  

sewing c l a sges ,  bu t  the  i nvo ice  does no t  i n d i c a t e  t h i s .  However, t h e  

1894 r e p o r t  t o  the  Commissioner of Indian Affa i rs  from t h e  superintendent  

of t h e  Western Shoshone school  s t a t e d  t h a t  t he  work i n  the  school ' s  

sewing room had gone on s t e a d i l y ,  with a l a r g e  amount of work being 

accomplished inc luding  t h e  making of 31 gingham dresses  and 47 gingham 

aprons. There were 50 s tuden t s  i n  t h e  school  i n  1894. 

An invoice  of  September 5, 1895, shows t h a t  the  purchase of  192 p a i r  

socks,  a s so r t ed  sizes, for men, women, misses,  and ch i ldren .  In 1895, 

t h e  r e ~ e f r a t i o ~ i  population was 618, 68% Shosh-- The number of socks 

purchased (approximately 130 p a i r  of socks i f  : -ibuted i n  proport ion 

t o  t h e  populat ion would have been issued t o  418 Shoshones) d i d  not amount 

t o  a t r i b a l  bene f i t .  The purchase may have benefi ted school  pup i l s ,  

i nd iv idua l  Indians i n  exchange f o r  agency work, and agency employees. 

F i f t y  p a i r  of men's shoes and f i f t y  p a i r  of boys' shoes a r e  l i s t e d  

on an invoice  of August 14, 1896, as represen ta t ive  of c lo th ing  expendi- 

tures for o f f s e t s  claimed t h a t  year.  The reserva t ion  populat ion was 

620 i n  1896. School enrollment that year was 53. Thirty-three Indians 

performed c i v i l i z e d  labor inc lud ing  225 days labor  on the r e se rva t ion  

roads i n  1896. The q u a n t i t i e s  of shoes purchased a r e  i n s u f f i c i e n t  t o  

amount t o  a t r i b a l  b e n e f i t .  

The voucher showing the purchase i n  1897 of 50 shawls was not  

evidence of a t r i b a l  b e n e f i t  a t  a time when approximately 210 women over 

t h e  age of 14  years l i v e d  on t h e  reserva t ion .  



The remaining invoices submitted showed purchases as follows: 

Year - 
1898 

Item Purchased 

60 women's hose 
1 t men's woolen socks 

Reservation Population 

556 

1899 50 shawls (cost; $68.50) 572 

1900 30 men's s h i r t s  450 

20 ments coats 
I1 1) vests  
1 II pr .  pants 

1902 25 caps 450 

1916 12  shawls 604 

None of these purchases is s u f f i c i e n t  t o  amount t o  a t r i b a l  benef i t .  

The amounts claimed as  o f f s e t s  f o r  clothing a f t e r  1904 l i s t e d  below, 

with no iden t i f i ca t ion  as t o  what the expenditures were f o r ,  included the  

following : 

O f f  set Claimed Shoshone population 

The amounts claimed a r e  too s m a l l  i n  r e la t ion  t o  the reservation population 

t o  amount to  t r i b a l  benefi ts .  

The amounts which the defendant claimed as  o f f s e t s  f o r  clothing 

expenditures during the years 1942, 1943, and 1944 were disbursed 

from funds f o r  the support and rehab i l i t a t ion  of needy Indians. 

Amounts gpentfrom such funds are not  proper o f f s e t s .  
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Many of t h e  r e p o r t s  of t h e  Western Shoshone agents  t o  t he  Couanissioner 

of Indian Af fa i r s  during t h e  e a r l y  years  f o r  which o f f s e t s  are claimed 

s t a t e  t h a t  r a t i o n s  were i ssued  only t o  those who performed l abo r  and t o  

t h e  s i c k ,  aged, and d e s t i t u t e  who could not  ge t  along otherwise.  The 

invoices  f o r  c lo th ing  considered he re in  genera l ly  do not  list purchases 

of a s u f f i c i e n t  quan t i t y  of items t o  show an i n t e n t  t o  supply t h e  tribe. 

82. S o i l  and Moistare Conservation Expenses. The defendant claims 

$40,047.14 i n  g ra tu i t ous  o f f s e t s  as a r e s u l t  of expenditures f o r  s o i l  

and moisture conservat ion opera t ions  which benefi ted t he  p l a i n t i f f  . 
A primary purpose of t h e  S o i l  Conservation Act of Apri l  27,  1935, 

a s  amended 1 i . .  §0590a e t  seq. ), under w h f  t h e  expendi tures  were 

made was t o  p ro t ec t  and improve t h e  country's t . . , . ~  and moisture resources .  

It w a s  a l s o  one of a series of emergency measures Intended t o  r e l i e v e  

s t r i c k e n  a g r i c u l t u r a l  a r ea s  and unemployment during t he  1930's. The 

a c t  granted broad a u t h o r i t y  t o  carry on engineer ing opera t ions ,  experimental 

c u l t i v a t i o n  p ro j ec t s ,  j o i n t  and cooperat ive p ro j ec t s  f o r  s o i l  and water 

conservat ion with o the r  governmental agencies ,  and o the r  funct ions.  
9 /  

Sect ion l ( a )  of t h e  a c t  authorized the  Secretary of Agricul ture  to- 

9/ By 56 of Reorganization Plan No. 4 of 1940, e f f e c t i v e  June 30, 1940, - 
54 S t a t .  1234, t he  func t ions  of t he  S o i l  Conservation Service i n  the 
Department of Agricul ture  with respec t  t o  soil and moisture conservat ion 
opera t ions  conducted on lands  under t h e  j u r i s d i c t i o n  of t h e  Departpent 
of I n t e r i o r  were t r ans fe r r ed  t o  the Department of I n t e r i o r ,  t o  be 
administered under t h e  d i r e c t i o n  and superv is ion  of t h e  Secre ta ry  of 
t h e  I n t e r i o r  through such agency o r  agencies i n  the  Department of t he  
I n t e r i o r  as t h e  Secretary might designate .  (5 U.S .C. Appendix (1970). ) 
Sect ion 15 of Reorganization Plan No. 4 authorized the t r a n s f e r  of funds 
and property from the  De?artment of Agricul ture  t o  o ther  agencies  perform- 
ing func t ions  under t he  plan,  8ubject  t o  the approval of t h e  Bureau of  the 
i3udget and the Pres ident .  
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conduct surveys, invest igat ions,  and research r e l a t i n g  t o  
the  character of s o i l  erosion and preventive measures needed, 
t o  publish the  r e s u l t s  of any such surveys, inves t igat ions ,  
o r  research, t o  disseminate information concerning such 
methods, and t o  conduct demonstraeional projec ts  i n  areas 
subject  t o  erosion by wind or water . . . 
In the introduction t o  the  S o i l  aud Moisture Conservation Act, Congress, 

i n  declaring i t s  policy of preventing s o i l  erosion,  preserving natura l  

resources, control l ing  floods, and taking related s o i l  conservation measures, 

expressly included re l ieving unemployment as a policy object ive under 

the Act. (16 U.S.C. 5590a.) 

Emergency r e l i e f  funds and equipment were t ransferred  from the 

Department of Agriculture t o  the  Department of the  I n t e r i o r  f o r  carrying 

out s o i l  and moisture conservation operations on lands within the  ju r i s -  

d ic t ion  of the  Department of the 1n:erior i n  October 1940. It appears 

t h a t  both before and a f t e r  1956, the Eiureau of Indian Affairs  advised 

various groups of Indians t h a t  amounts spent f o r  s o i l  and moisture 

conservation projec ts  would not be uaed as o f f s e t s  i n  claims cases s ince  

the benef i t s  under the  s o i l  conservation program were given t o  non-Indians 

by the  Department of Agriculture. Evsn Flory, who had worked before 1940 

with the  Soi l  Conservation Service of the Department of Agriculture, . 
became Chief of the  Branch of Land Operaeions, Bureau of Indian Affa i rs ,  

Department of the I n t e r i o r ,  i n  charge of i r r i g a t i o n ,  range management, 

and s o i l  conservation operat ions,  i n  which capacity he t e s t i f i e d  a t  a 

hearing on o f f s e t s  ir September 1956 i n  Docket 63 before t h i s  Commission 

on the claim of the Shoshone Tribe, Wind River Reservation, Woming. 
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Mr. Flory discussed t h e  s o i l  and moisture conservation program on Indian 

lands general ly as w e l l  a s  on s p e c i f i c  reserva t ions ,  and explained 

t h a t  the  bene f i t s  and se rv ices  t o  Indian and non-Indian lands were 

similar, and t h a t  bene f i t s  were not  intended t o  be repaid by non-Indians, 

t h a t  s o i l  conservation se rv ices  were regarded i n  large p a r t  as pro jec t s  

f o r  r e l i e f  i n  s t r i c k e n  a g r i c u l t u r a l  areas.  He explained t h a t  s o i l  and 

conservation work, unl ike i r r i g a t i o n  work, was never done on a reimbursable 

bas i s ,  and t h a t  conservation work was intended t o  conserve and protec t  

t h e  s o i l  and water resources "for the nation and f o r  the  people i n  the 

fu tu re ,  s o  t h a t  they w i l l  continue t o  e a t ,  s o  i t  is f o r  t h e  na t iona l  

bene f i t  and t h a t  is t h e  bas i s  on which the  funds are appropriated f o r  

t h e  na t iona l  benefi t ."  This wbe t r u e  of very much larger s c a l e  operat ions 

on p r iva te  lands f o r  non-Indians. The Bureau of Indian Affairs concluded 

i n  1957 t h a t  the cos t  of technica l  ass i s tance  and guidance under the  

s o i l  and moisture conservation program should be regarded as necessary 

adminis t ra t ive  expense of t he  Bureau i n  its capacity as t r u s t e e  of Indian 

lands. 

An important p a r t  of the  s o i l  and moisture conservation program 

on Indian reserva t ions  consisted of survey and planning serv ices  and 

demonstration and t r a i n i n g  pro jec ts .  Classes,  f i e l d  demonstrations, 

community meetings, group and indiv idual  discussions,  t r i b a l  newspapers, 

b u l l e t i n  boards, and spec ia l  b u l l e t i n s  and a r t i c l e s  were used by e o i l  
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conservation s p e c i a l i s t s  i n  teaching conservation pract ices  t o  t h e  

Indiana. 

The defendant claimed, f o r  the  year 1949, o f f s e t s  f o r  s o i l  and 

moisture conservation expenses to ta l ing  $20,928.10. The General Services 

accounting repor t  here in  shows t h a t  a t o t a l  of $28,281,22 was spent f o r  

s o i l  and moisture conservation operations under ju r i sd ic t ion  of the  

Western Shoshone agency i n  1949. The a l locat ion of 74% of the  t o t a l  

expense t o  se rv ice  which the  p l a i n t i f f  received is based on the  proportion 

of t h e  Western Shoshone population t o  a l l  Indians under t h e  ju r i sd ic t ion  

of the  Western Shoshone and Carson agencies a t  the  time. 

It is impossible t o  determine from avai lable  records of expenditures 

f o r  so i l  and moisture projec ts  t h e  proportion of t h e  t o t a l  expended 

t h a t  was used t o  benef i t  p l a i n t i f f ' s  lands ae compared with other lands 

under the  ju r i sd ic t ion  of the Western Shoshone agency (e.g. Paiute lande) 

f o r  which s o i l  coneexvation equipment and supplies might be used. 

Assuming t r i b a l  consent, the  condition of land and water resources within 

the agency's ju r i sd ic t ion ,  and the  physical f ac to r s  af fec t ing t h e i r  

improvement, not the  r e l a t i v e  population of Western Sheshone and other  

Indians i n  the  area,  determined which lands received benef i t s  of the  

s o i l  and moisture conservation expenditures. The defendant's request 

f o r  gratui tous o f f s e t s  f o r  expenditures f o r  s o i l  and moisture conservation 

operations w i l l  be denied. 

83. & r i c u l t u r a l  Implements and Equipment. Between Apri l  16, 1877, 

and June 30, 1961, the  defendant a s s e r t s  t h a t  a t o t a l  of $18,432.09 w a s  
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gra tu i tous ly  spent  f o r  a g r i c u l t u r a l  implements and equipment f o r  the 

p l a i n t i f f .  

Vouchers and o the r  d a t a  in t he  record show t h a t  equipment purchased 

f o r  the agency i n  1879 included 5 wide-tract wagons f o r  $255. Additional 

wagons and wagon p a r t s  were purchased i n  1885, 1890, 1897, and 1906 as 

shown by representa t ive  vouchers i n  Defendant's Exhibit  0-24. Wagons 

were e s s e n t i a l  f o r  t ranspor t ing  a l l  reserva t ion  suppl ies  t o  the agency 

from t he  r a i l r o a d  a t  Elko, a d i s t ance  of 120 miles, and because of t he  

d i f f i c u l t  , mountainous t e r r a i n ,  they received hard use, of t en  needing 

r e p a i r  and replacement, The coats  of wagons, wagon p a r t s ,  and harness,  

together ,  made up most of t h e  expenditures shown by the  defendant's 

representa t ive  vouchers f o r  a g r i c u l t u r a l  implements and equipment, The 

wagons were used t o  a large ex ten t  f o r  t ranspor t ing  supplies  f o r  the  

agency, school,  hosp i t a l ,  and o t h e r  adminis t ra t ive  purposes, and these  

cos t s  must b e  disallowed, a s  are a l l  t ranspor ta t ion  cos ts .  

Descript ions of farming condit ions a t  the  Duck Valley Reservation 

i n  the ea r ly  r epor t s  of the  Indian Agents t o  the  Commissioner indica ted  

t h a t  t h e  agency equipment f o r  harves t ing  g ra in  crops was inadequate. 

In the  years  1883 through 1886, a tract of about 250 acres ,  a 

r e l a t i v e l y  small proport ion of t h e  reserva t ion ,  was used f o r  c u l t i v a t i n g  

g ra in ,  Some reserva t ion  Indians had separa te  indfvidual  garden 

p l o t s  f o r  growing vegetables ,  f r u i t ,  and gra in  for t h e i r  personal 

use. Grain and f l o u r  f o r  t h e  agency, f o r  agency livestock, fo r  the 

school  and school l ives tock ,  and t o  the  ex tent  ava i lab le ,  for  the Indians 



and t h e i r  l i ves tock  were obtained from t h e  g ra in  grown on t h e  r e se rva t ion  

t r a c t .  The g ra in  was produced f o r  t he  bene f i t  of t h e  agency, t h e  school,  

t he  l ives tock ,  and t h e  Indians on t h e  reserva t ion .  I n  1885 when a 

combined mowing and reaping machine was purchased f o r  which t h e  defendant 

claims an o f f s e t ,  t h e  machine was used by t h e  Indians t o  thresh  a l l  of 

the  year ' s  crop of wheat and bar ley  "without accident  o r  breakdown under 

t h e  supervision of two Indian farmers" t o  whom t h e  agent had given 

ins t ruc t ion .  In h i e  r epor t  t o  the  Conmissioner t h a t  year ,  t h e  Western 

Shoshone agent praised the  a b i l i t i e s  of t he  Indians t o  l e a r n  t h e  arts 

of indus t ry  of t h e  farm and of r a i s i n g  l ives tock .  The r e p o r t  i n d i c a t e s  

t h a t  t h e  Indians r a i sed  a s u f f i c i e n t  amount of wheat the previous year  

s o  t h a t  t h e  Government had no expense f o r  f l o u r  f o r  t h e  agency. 

By 1891, t h e r e  w a s  only one reaping machine (condemned) which t h e  

Western Shoshone agent was hoping t o  r epa i r  s u f f i c i e n t l y  t o  c u t  t h e  

school  grain.  I n  1890, f i v e  Indians who had earned money haul ing f r e i g h t  

bought good mowing machines and cut  hay f o r  a l a rge  number, but  were 

dependent on t h e  agency f o r  g ra in  c u t t i n g  machinery. In 1893, t h e  supply 

of a g r i c u l t u r a l  equipment, except f o r  mowers and reapers ,  was s u f f i c i e n t ,  

and i n  1894, some of t h e  Indians were harves t ing  bar ley ,  o a t s ,  and wheat, 

using s i c k l e s  i n  c u t t i n g  and horses i n  tramping out  t he  g ra in ,  while  

a f e w  had the  use of labor-saving machinery. In  1894 t h e  agency reportedly 

needed a half-dozen combined mowers and reapers ,  four 2-horse hay rakes ,  

and a hay press .  



Reports of t he  Commissioner of  Indian A f f a i r s  remarked t h a t  t h e  

Western Shoshone Ind ians  used t h e i r  own funds t o  buy l i ve s tock  and 

farming equipment a t  va r ious  t imes.  The r e p o r t s  i n d i c a t e  a l s o  t h a t  

farming implements were i s sued  t o  Indian l abo r  from time t o  time. Thus, 

t he  r epo r t  t o  t h e  Commissioner i n  1902 from the  super intendent  i n  charge 

of t h e  Western Shoshone agency s t a t e d :  

. Some work has  been done on t h e  roads ,  t o  r e p a i r  br idges  
and keep them i n  good condi t ion  f o r  t he  t r a v e l  and f r e i g h t i n g ,  
and they a r e  mostly good roads f o r  t h e  country,  and t he  
br idges  a r e  i n  f a i r  condi t ion.  This  work and much r e p a i r  
work on t h e  i r r i g a t i n g  d i t c h e s  has been done by t h e  Indians  
i n  payment f o r  i s s u e  of wagons and va r ious  supp l i e s ,  and 
s i n c e  they a r e  f u l l y  convinced t h a t  t h e s e  a r e  the terms of 
i s s u e ,  they do i t  with  a very good w i l l  i n  most cases. 

Since some a g r i c u l t u r a l  implements and equipment were issued t o  
* 

Ind ians  i n  exchange for work on roads and highways, and since expenses 

f o r  t h i s  purpose may not  be allowed a s  g r a t u i t o u s  o f fse t s ,  deduct ions  

f o r  t he  cos t  of farm implements suppl ied i n  exchange f o r  highway work 

should have been taken before  o f f s e t s  f o r  a g r i c u l t u r a l  equipment were 

claimed. I n  add i t i on ,  some of t he  o f f s e t s  claimed fo r  this category 

of expenses represented amounts disbursed f o r  the  agency. Such amounts 

are not  proper o f f s e t s .  

A r epo r t  of A p r i l  23, 1921, t o  t he  Commissioner of Ind ian  Affairs 

on the  Western Shoshone agency by an inspec tor  for t he  Indian Service  

explained t h a t  t h e  Ind ians '  t r i b a l  funds were obtained from f e e s  f o r  

grazing l e a s e s  on t r i b a l  l ands  of t he  reserva t ion .  (These funds were 
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sometimes referred to as "grass money" in the annual reports of the 

Commissioners of Indian Affairs.) The report of April 23, 1921 (pls- 

offsets ex. 4 2 ) ,  stated that tribal funds were used to purchase stock 

and implements under reimbursable agreements, adding that the Indians 

were glad to make purchases in this way, and met their payments when 

due. 

The accounting report shows that $18,596.91 af the tribal funds 

of the Indians of Duck Valley Reservation were used to purchase agri- 
I 

cultural implements and equipment between 1908 and 1949. Disbursements 

for farming implements and equipment were made from plaintiff's tribal 

funds in 1908, 1909, every year from and including 1911 through 1935, 

and in 1938, 1940, 1941, and 1949. Further, the accounting report 

indicates that disbursements for agricultural implements and equipment 

claimed as offsets were made from funds for the support and rehabilita- 

tion of needy Indians. Expenditures from such funds are not proper 

offsets under the Indian Claims Connnission Act. 

The use in the accounting report of warrant numbers and dates only 

as identification of most of the disbursements from trust funds makes 

it impossible to determine on this record the extent to which tribal 

funds were used to reimburse the defendant for purchases of farming 

equipment for which most of the offsets are claimed. 



Under re imbursable  agreements it was t h e  p r a c t i c e  of t h e  United 

S t a t e s  t o  use  i ts  own funds  t o  purchase equipment supp l ied  t o  I n d i a n  

tribes whose t r i b a l  funds  were then t r a n s f e r r e d  t o  t he  United S t a t e s  

f o r  reimbursement of t h e  p r i c e  of t h e  items, a s  agreed t o  by t he  

Ind ians .  The defendant  presumably has informat ion i n d i c a t i n g  t he  e x t e n t  

of t h e  purchase  of farming equipment by u s e  of t r i b a l  funds under 

re imbursable  agreements. 

I n  sum, no deduc t ions  were t aken  from t h e  o f f s e t s  claimed f o r  

farming equipment i s s u e d  t o  I n d i a n s  i n  exchange f o r  work on the  roads 

and s i m i l a r  admlLb.istrative work, which c o s t s  repr-sent a d m i n i s t r a t i v e  

expenses excluded by s t a t u t e  from allowance a s  g r a t u i t o u s  o f f s e t s .  

T r i b a l  funds  were used t o  re imburse  t h e  United S t a t e s  f o r  purchases of 

some a g r i c u l t u r a l  implements and equipment, bu t  t h e  e x t e n t  of t h i s  use  

of t r i b a l  funds is n o t  possible t o  determine from t h i s  record. As t h e  

defendant  has  no t  proved t h a t  i t  is e n t i t l e d  t o  t h e  o f f s e t s  claimed f o r  

t h i s  ca tegory of e x p e n d i t u r e s ,  the o f f s e t s  will be disa l lowed.  

84. M i l l s  and Shops, Pay of Blacksmiths,  Mechanics, Carpen te r s ,  
and Range S p e c i a l i s t s .  

The defendant  a s s e r t s  o f f s e t s  f o r  a number of expendi tu res  which 

a r e  i n  c a t e g o r i e s  excluded a s  g r a t u i t o u s  o f f s e t s  by s t a t u t e .  These 

expendi tu res  i n c l u d e  M i l l s  & Shops a s  fol lows:  $1,957.36 f o r  b lacksmith  



shops; $71.87 f o r  machine shops; $51.51 f o r  f l o u r  and g r i s t  m i l l s ;  $4 -66 

for t i n  shops; $28.77 f o r  carpenters '  shops; $8,899.95 f o r  pay of black- 

smiths and general  mechanics; $298.41 f o r  pay of carpenters;  $119.15 

f o r  range conserva t ionis t s ;  $87.92 f o r  range managers; $44.73 f o r  pay 

of shoe and harness makers; $33.60 f o r  m i l l e r ;  and $32.85 f o r  pay of 

herders  and stockmen. 

Expenditures f o r  t h e  above-listed purposes a r e  pr imar i ly  agency, 

adminis t ra t ive ,  o r  educat ional  expenses, a l l  of which ca t egor i e s  a r e  

excluded as gra tu i tous  o f f s e t s  by s t a t u t e .  
;' . 

The amounts l i s t e d  under these  headings as gra tu i tous  o f f s e t s  

w i l l  be disallowed. 

85. Household Equipment and Supplies,  Hardware, Glass, O i l ,  and 
Pain t ,  Fuel and Light.  

The defendant a s s e r t s  g ra tu i tous  o f f s e t s  amounting to  $6,518.85 

spent  f o r  household equipment and suppl ies  between Apr i l  1877 and June 

30, 1951, $5,462.63 f o r  hardware, g l a s s ,  o i l s ,  and p a i n t s  over  t h e  same 

time period. The amounts spent on an annual b a s i s  f o r  each of t h e  ca tegor ies  

was so  minimal t h a t  i t  is not  reasonable t o  conclude t h a t  any of them 

amounted t o  t r i b a l  bene f i t s .  For example, r ep resen ta t ive  vouchers show- 

i n g  purchases of household equipment and suppl ies  include orders f o r  

qu i t e  small q u a n t i t i e s  of brooms, soap, candles,  and l i k e  items. The 

8-inch wooden cook s toves ,  four o r  f i v e  of which were purchased i n  each 

of t he  years  1888, 1894, 1896, and 1897 and sim.i lar  suppl ies  were 

presumably f o r  agency, school,  o r  h o s p i t a l  use, o r  f o r  the use of 
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administrat ive employees. In  1899, 12 wooden cooking stoves were purchased 

and i n  both 1905 and 1907 10 small (8-inch) cooking stoves were purchased. 

These presumably were used for school cooking c lasses  or  fo r  other admin- 

i s t r a e i v e  purposes. Annual reports  of the  Coxrunissioner of Indian Affairs  

indica te  t h a t  some of the  Indians who had b u i l t  houses may a l so  have 

received a cook stove. As the number of item fo r  each year is too f e w  t o  

have consti tuted a tribal benef i t ,  t he  o f f s e t s  claimed f o r  these three 

categories w i l l  be disallowed. 

86. Expenditures f o r  Purchase of Improvements. By the Act of March 

3, 1885, 23 Sta t .  677, e n t i t l e d  "An Act for  the  r e l i e f  of ce r t a in  settlers 

on the  Duck Valley Indian Reservation i n  ~ e v a d a ,  " Congrees appropriated 

$5,400 t o  pay f o r  the  improvements of four persons who s e t t l e d  and placed 

improvements on the  Duck Valley Reservation lands, These s e t t l e r s  had 

moved on the  land before Duck Valley Reservation was established,  had 

placed ce r t a in  improvements thereon, but had to leave the  land on which 

they had s e t t l e d  soon a f t e r  the  reservation was created. The s e t t l e r s  

had no l ega l  r igh t s  i n  the tracts on which they had placed improvements 

because, i n t e r  a l i a ,  the lands were uneurveyed. However, the Department 

of the  In te r io r  concluded t h a t  the  s e t t l e r s  had an equitable claim f o r  

the  value of t h e i r  improvements, arranged f o r  the  appraisal  of the improve- 

ments, and urged passage of l e g i s l a t i o n  providing fo r  t h e i r  payment. 

(Letter  of November 9, 1883, from the  Commissioner of Indian Affairs  

t o  the  Secretary of the In te r io r ,  i n  Exec. DOC. No. 13, 48th Cang., 1 s t  

Sess., (1883.) There is cozir'lict as t o  what improvements (e.g. cor ra l s ,  



l o g  houses, e t c . )  a c t u a l l y  remained on reserva t ion  lands a f t e r  t h e  

settlers l e f t .  

There is no evidence t h a t  t h e  t r i b e  benefi ted from t h i s  expenditure. 

The amount w i l l  be  disallowed a s  an o f f s e t .  

87. Houses and Indian Dwellings. The defendant claims g ra tu i tous  

o f f s e t s  i n  the amount of $4,234.09 f o r  houses and Indian dwellings, of 

which amount $3,267.17 was spent  i n  1942, $954.20 w a s  spent  i n  1943, 

and $8.79 i n  1936, t h e  amounts i n  1942 and 1943 having been spent  under 

Department of t h e  I n t e r i o r  Appropriation Act  provisions au thor iz ing  

appropriat ions of funds f o r  t h e  support and r e h a b i l i t a t i o n  of needy 

Indians. Expenditures from such funds may not  be claimed as o f f s e t s .  

Testimony a t  the  hearing on o f f s e t s  indica ted  t h a t  expenses 

f o r  housing on a s c a l e  t o  bene f i t  t h e  t r i b e  w e r e  no t  incurred by t h e  

defendant during t h e  years  1942 and 1943. The amount will be disallowed 

as a g ra tu i tous  o f f s e t .  

88. Clearing, Breaking, Fencing Land. The defendant asserts t h a t  

$2,978.90 was gra tu i tous ly  spent  f o r  a g r i c u l t u r a l  a i d  i n  c l ea r ing ,  breaking, 

and fencing land f o r  t h e  Western Shoshone Indians between Apr i l  16, 1877, 

and June 30, 1951. Amounts spent  f o r  items l i s t e d  from 1886 through 1904 

were disbursed pursuant t o  Disbursement Schedule 9 discussed i n  our 

opinion. Because Paiu tes  were l i v i n g  on Duck Valley Reservation during 

those years  and the re  was no separa te  appropr ia t ion  f o r  t h e i r  use during 



some of those years ,  amounts charged aga in s t  t h e  p l a i n t i f f  should have 

been reduced from 100 percent  t o  r e f l e c t  t h e  propor t iona te  sha re  of 

b e n e f i t s  which t h e  P a i u t e s  presumably received from the  expendi tures .  

Also, i n  1903, a l though on ly  47 percent  of t h e  expendi tures  should have 

been a l l o c a t e d  t o  t h e  Western Shoshones, not  100 percen t ,  a s  t h e  defendant 

charged, t h e  amount spen t  t h a t  year  was smal l ,  being $30.41. Amounts 

spent  for each yea r  l i s t e d  a f t e r  1910, except f o r  1945, were all below $40. 

The amount of  $91.80 which the defendant lists as having been spent  i n  

1945 inc ludes  an expendi tu re  of $62.37 from funds f o r  t he  support  and 

r e h a b i l i t a t i o n  of needy Indians .  Expenditures from such funds a r e  not  

proper o f f s e t s .  The amount claimed for t h i s  category of o f f s e t s  w i l l  be 

disal lowed a s  expendi tures  on a s c a l e  t o  bene f i t  t he  p l a i n t i f f  were not  

shown, and agency c o s t s  fo r  t h i s  item were not  shown t o  have been deducted. 

89. Miscellaneous Building Mater ia l .  The defendant c la ims o f f s e t s  

of $309.61 under the  heading, "Miscellaneous Building Mater ia l ."  This  

amount was presumably spen t  f o r  agency o r  admin i s t r a t i ve  purposes s i n c e  

i t  is l i s t e d  s epa ra t e ly  from a category of expenses designated "Houses and 

Indian Dwellings." The amount w i l l  be disallowed. 

90. Seeds, F r u i t  Trees,  and F e r t i l i z e r s .  The o f f s e t s  claimed f o r  

seeds ,  f r u i t  t r e e s ,  and f e r t i l i z e r s  amount, i n  a l l ,  t o  $1,249.38 between 

1885 and 1947. There is  no i n d i c a t i o n  t h a t  t he  claimed amounts were 

not spen t  f o r  agency o r  school  purposes,  expendi tures  which a r e  excluded 
l o /  - 

by s t a t u t e  as a b a s i s  f o r  o f f s e t s .  For most of t h e  years  f o r  which 

i0/ A r epo r t  i n  1896 t o  t h e  Commissioner of Indian A f f a i r s  from the  Duck - 
Valley Reservat ion ind ica ted  t h a t  $3,000 worth of seeds spent  f o r  reserva-  
t i o n  lands were used f o r  school  and agency purposes and f o r  20 "deserving" 
f ami l i e s .  



defendant claims o f f s e t s  f o r  seeds,  f r u i t  trees, and f e r t i l i z e r s ,  t h e  

amounts claimed a r e  s o  small a s  t o  i n d i c a t e  t h a t  no more than s e v e r a l  

i nd iv idua l s  could have been benef i ted  and t h a t  t h e  expendi tures  f o r  seeds,  

f r u i t  t r e e s ,  and f e r t i l i z e r s  d id  not  amount t o  t r i b a l  bene f i t s .  According 

t o  t he  accounting r e p o r t ,  the  amount claimed f o r  1944 was disbursed from 

funds f o r  needy ind iv idua l  Indians.  The o f f s e t s  claimed f o r  t h i s  type of 

expendi tures  w i l l  be disallowed. 

91. Care and Sale of Timber; Care and P ro t ec t i on  of Indian Fo re s t s  
and Ranges. 

The defendant c la ims $1,140.43 g r a t u i t o u s l y  expended f o r  t h e  c a r e  

and s a l e  of timber f o r  p l a i n t i f f .  Except f o r  $3.99 spent  i n  1905, t h e  

money w a s  spent  from 1941 through 1949. Sec t ion  6 of t h e  Indian Reorganiza- 

t i o n  Act (25 U.S.C. 5 466), enacted i n  1934, granted t h e  Secre ta ry  of t h e  

I n t e r i o r  broad a u t h o r i t y  t o  r e s t r i c t  grazing on Ind ian  range lands  and 

t o  p ro t ec t  t h e  range and a l s o  t o  r egu la t e  t h e  opera t ion  and management 

of Indian f o r e s t r y  u n i t s  which inc ludes  a u t h o r i t y  t o  c a r e  f o r  and p r o t e c t  

Indian f o r e s t  lands.  Sec t ion  2 of t he  Indian Claims Commission Act 

(25 U.S.C. 8 70a) p r o h i b i t s  allowance a s  g r a t u i t o u s  o f f s e t s  of expendi tures  

under any of the  provis ions  except s e c t i o n  5 of t h e  Indian Reorganization 

Act. These s t a t u t o r y  provis ions  preclude allowance a s  g r a t u i t o u s  o f f s e t s  

of the amounts claimed f o r  c a r e  and s a l e  of timber. 

The Secre ta ry  of the Interior i s  authorized under 25 U.S.C. 5 413 

t o  c o l l e c t  reasonable f e e s  t o  cover t he  c o s t  of work performed f o r  Ind ian  

tribes. This apparen t ly  has  been i n t e r p r e t e d  t o  inc lude  a percentage of 
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the proceeds of Indian timber fees  as an administrative fee. The claim 

w i l l  be disallowed. 

The defendant's claim for gra tu i tous  o f f s e t s  of $68.79 spent i n  1940 

and 1951 for the  'Care and Protect ion of Indian Forests and Ranges' w i l l  

be  d i s a l l w e d  on the  same bas i s  as the claim f o r  'care and Sale of ~fmber ' ,  

92. Purchase of Livestock. The defendant's claim f o r  an o f f s e t  f o r  

the purchase of l ivestock amounting t o  $183.50 i n  1943 w i l l  be disallowed. 

the  expenditure having been made from funds f o r  the suppoit and 

rehabilitation of needy Indians. 

Feed and Care of Livestock. Amounts claimed as gratui tous 

o f f s e t s  f o r  the feed and care of l ivestock f o r  the years 1878 through 1940 

to ta led  $983.39. Vouchers i n  support of the  amounts claimed showed t h a t  

Indians and others were paid f o r  supplies of grain and hay for feeding 

and caring fo r  agency and school liveetock. 

According t o  the 1892 Report of the Commissioner of Indian Affairs, 

the  Western Shoehone school owned 2 work horses, 1 bu l l ,  5 cows, 3 

yearl ings,  and 3 suckling calves, i n  a l l  14 head of l ivestock belonging 

t o  the school. In 1897, the  school had 21 head of c a t t l e  and 3 horses. 

Expenditures for feeding and caring for  agency and echo01 l ivestock 

a r e  not proper offsets. The amount claimed f o r  t h i s  purpoee w i l l  be 

disallowed. 

93. Hunting and Fishing Equipment. The defendant claims gra tu i tous  

offsets of $208.32 f o r  hunting and f iehfng equipment for the p l a i n t i f f .  
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For t h e  second of t h e  yea r s  f o r  which expendi tures  a r e  claimed, t h e  

defendant should have a l l oca t ed  72 percent  r a t h e r  than 100 percent  of t h e  

charges aga ins t  t h e  p l a i n t i f f  t o  r e f l e c t  t he  proport ion of p l a i n t i f f ' s  - 

members t o  o t h e r s  on t h e  r e se rva t ion  a t  t he  time. A s  ad jus ted ,  t h e  sums 

spent  i n  1885 ($31.50) and 1887 ($25.77), and t h e  $3.27 l i s t e d  f o r  1911 a r e  

too  small t o  have been t r i b a l  bene f i t s .  

The only voucher support ing the  remaining expendi tures  f o r  hunt ing and 

f i s h i n g  shows an expendi ture  of $80 f o r  20 dozen s q u i r r e l  t r a p s  t o  save t he  

g r a i n  supply i n  1887. The agency and school g r a i n  was grown on a 250-acre 

r e se rva t ion  t r a c t  which a l s o  suppl ied f l o u r  and g ra in  f o r  t h e  Indians when 

the  crop was s u f f i c i e n t .  Very few Indians  t r i e d  t o  grow g r a i n  because of 

a shor tage  of c u l t i v a b l e  land and of i r r i g a t i o n  water.  The agency and 

school  b e n e f i t s  a r e  no t  shown t o  have been deducted from t h i s  expendi ture .  

Of f se t s  f o r  t h i s  category w i l l  be disallowed. 

9 4 .  Plan t ing  and Harvesting Crops. During t h e  per iod from May 4 ,  

1886, t o  June 30, 1941, t h e  defendant a s s e r t s  t h a t  $31.58 was g r a t u i t o u s l y  

expended f o r  a g r i c u l t u r a l  a i d  i n  p lan t ing  and harves t ing  crops f o r  t h e  

p l a i n t i f f .  The amount, which may have been an admin i s t r a t i ve  expense, o r  

may have benef i ted  i nd iv idua l  Ind ians ,  is not  l a r g e  enough t o  warrant 

des igna t ion  a s  a t r i b a l  b e n e f i t  and will be disallowed. 

95. Recovery of Strayed o r  S to len  Livestock. The defendant a s s e r t s  

t h a t  $17.69 was g r a t u i t o u s l y  spent  for t he  recovery of s t r ayed  o r  s t o l e n  

l i ve s tock  f o r  t h e  p l a i n t i f f .  The amount may have been an i nd iv idua l  b e n e f i t  

or  an admin i s t r a t i ve  expense as t he  l i v e s t o c k  may have belonged t o  t h e  school  

o r  agency herds.  The amount w i l l  be disallowed a s  a g r a t u i t o u s  o f f s e t .  



96. Pay of  T r iba l  Councilmen. The defendant claims an o f f s e t  of 

$64.40 represen t ing  p l a i n t i f f ' s  sha re  of a $92.00 expendi ture  i n  1936 f o r  

pay of t r i b a l  councilmen t o  which t h e  p l a i n t i f f  o b j e c t s  on t he  ground t h a t  

t h e  defendant has not  shown t h a t  t he  counc i l  was a c t i n g  on i ts own i n i t i a t i v e  

on t r i b a l  business .  This w i l l  be disallowed. 

97. Payment on t h e  Claim. The p a r t i e s  agreed i n  their proposed 

f i nd ings  and b r i e f s ,  s u b j e c t  t o  q u a l i f i c a t i o n s  which a r e  here  immaterial ,  

t h a t  the United S t a t e s  had pa id  $96,763.18 t r e a t y  cons idera t ion ,  t o  be 

deducted as payment on t he  c la im from the  award i n  t h i s  proceeding. The 

proposed f i nd ings  and p lead ings  were f i l e d  before  t he  amendment of s e c t i o n  2 

of t h e  Indian Claims Commission Act by t he  Act of October 27, 1974, P. L. No. 

93-494, which provides  t h a t  expendi tu res  f o r  food, r a t i o n s ,  o r  p rov is ions  

s h a l l  not  be deemed payments on the  claim. The accounting r epo r t  i n  t h i s  

proceeding shows t h a t  t h e  United S t a t e s  expended $96,763.18 i n  f u l f i l l i n g  

t h e  t r e a t y  with  t h e  Shoshones, Western Bands. O f  t h i s  amount, t he  r epo r t  

i n d i c a t e s  t h a t  t h e r e  is no way of determining whether $13,155.94 was spent  
11/ - 

f o r  the benefit of the Indians .  That amount w i l l  not be deducted as a 

payment on t h e  c la im involved i n  t h i s  proceeding. 

The defendant ' s  e x h i b i t  0-1 is the  accounting repor t  i n  t h i s  docket 

(and i n  Dockets 326 and 326-A) prepared by t h e  General Serv ices  Administra- 

t i on .  Disbursement Schedule No. 2 t h e r e i n  lists expendi tures  under 

11/ The amount was unaccounted f o r  by John How, Indian Agent. S u i t  was - 
brought aga in s t  How t o  recover  $79,000 which included the $13,155.94. The 
s u i t  r e su l t ed  i n  a compromise se t t l ement .  $2,000 paid by M r .  How's 
s u r e t i e s  was c r e d i t e d  t o  t h e  app rop r i a t i on  " F u l f i l l i n g  Treaty w i t h  
Shoshones," but  t he  account ing r e p o r t  i n d i c a t e s  t h a t  t he r e  is no way of 
e s t a b l i s h i n g  whether any of t h a t  amount w a s  d isbursed t o  f u l f i l l  t h e  1863 
t r e a t y  ob l i ga t i on .  The amount is claimed by t h e  p l a i n t i f f  i n  Docket 326-A. 
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Ar t i c le  7 of the  Treaty of Ruby Valley which t o t a l  $83,607.24. The 

schedule, l i s t i n g  the  items and amounts spent under Article 7 follows: 

PROM DISBURSEMENT SCHEDULE NO. 2 

Treaty of 
October 1, 1863 

Art ic le  7 

Agricultural  aid: 
Clearing, breaking, and fencing land 
Pay of farm laborers 
Seeds, f r u i t  t r ees ,  and f e r t i l i z e r  

Agricultural  implements and equipment 
Clothing 
Expenses i ssuing annuity goods 
Fuel and l i g h t  
Hardware, g lass ,  o i l s ,  and paints  
Household equipment and supplies 
Hunting and f i sh ing  equipment 
Livestock : 

Feed and care  of 
Purchase of 

Medical expenses : 
Equipment and supplies 
Pay of physician 

Mills and shops: 
G r i s t  mil l :  

Purchase of portable m i l l  
Miscellaneous agency expenses 
Paid for blacksmithing 
Pay of c lerk  
Pay of farmer 
Pay of inspector 
Pay of in te rp re te r  and manager 
Presents t o  Indians 
Provisions 
Storage of Indian supplies 
Transportation of Indian supplies 

Total  - 

Total 



Conclusory Finding of Fact .  The purchases  shown i n  Disbursement 

Schedule No. 2 w i t h  t h e  excep t ion  of c e r t a i n  i n d i v i d u a l  services, a r e  

similar t o  o r  i d e n t i c a l  wi th  the goods and s e r v i c e s  which the Commission, 

i n  P r a i r i e  Band of Pottawatomie,  supra ,  considered were food, r a t i o n s ,  and 

p r o v i s i o n s  under t h e  1974 amendment. The o r d i n a r y  meaning of t he  phrase ,  

"food, r a t i o n s ,  and p rov i s ions"  does n o t  i n c l u d e  i n d i v i d u a l  s e r v i c e s .  I n  

Pottawatomie, supra ,  we held t h a t  services ( e - g .  t r a n s p o r t a t i o n  and 

s t o r a g e )  i n  supp ly ing  and making a v a i l a b l e  food, r a t i o n s ,  and p r o v i s i o n s ,  

being a necessa ry  p a r t  of f u r n i s h i n g  t h e  items, were w i t h i n  t he  purview 

of t h e  1974 amendment. I n  s u b j e c t  case, t r e a t y  funds were expended by t h e  

defendant f o r  several types of i n d i v i d u a l  services i n  a d d i t i o n  t o  t r a n s -  

p o r t a t i o n  and s t o r a g e  of food, r a t i o n s ,  and p rov i s ions ,  inc lud ing  services 

of a physician, farmer, and interpreter f o r  the Western Shoshones. We 

conclude t h a t  the s e r v i c e s  of a phys ic ian ,  i n t e r p r e t e r ,  farmer, and o t h e r s  

l i s t e d  below are n o t  food,  rations, or p r o v i s i o n s  wi th in  t h e  meaning o f  t h e  

1974 amendment. Accordingly,  t h e  amounts l i s t e d  below, shown i n  Disburse- 

ment Schedule No. 2 a s  having been spent f o r  such s e r v i c e s ,  will be allowed 

a s  payment on t he  claim: 

Pay of farm laborers 
" " phys ic ian  
P a i d  f o r  blacksmithing 
Pay of clerk 
I' farmer 
I 11  i n s p e c t o r  
I I  I t  i n t e r p r e t e r  and manager 

T o t a l  
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This amount w i l l  be deducted from the  award as a payment on the  claim 

by t he  defendant. 

The remaining $74,197.13 l i s t e d  i n  Disbursement Schedule No. 2 r ep re sen t s  

amounts paid f o r  food, r a t i o n s ,  and provis ions wi th in  t he  meaning of t he  

1914 amendment, and so  may not  be deducted as payment on t h e  claim i n  t h i s  

proceeding. See Pottawatomie, supra, 38 Ind. C l .  Comm. 224-28. 

F ina l  Award. I n  our  i n t e r locu to ry  order  of October 11, 1972 (29 Ind. 

C1 .  Comm. 5, 124),  t h e  Commission concluded t h a t ,  sub j ec t  t o  a l lowable 

o f f s e t s  t o  which t h e  defendant might be e n t i t l e d ,  t h e  p l a i n t i f f  was e n t i t l e d  

t o  recover t h e  f a i r  market va lue  of t he  Nevada lands  i n  this s u i t  on July 1, 

1872, of $21,350,000.00; of t he  Ca l i fo rn i a  lands  i n  t h i s  s u i t  on March 3, 

1853, of $200,000.00, making a t o t a l  of $21,550,000.00 under Clause 4 ,  

Sect ion 2 of t he  Indian Claims Commission Act; and t h a t  p l a i n t i f f  was 

e n t i t l e d ,  under Clause 5,  Sect ion 2 of the  Indian Claims Commission Act, t o  

recover $4,604,600.00, subject t o  deductions f o r  payments on t h e  claim made 

by t h e  defendant under the  Treaty of Ruby Valley (29 Ind. C1.  Comm. 122 ) .  

I n  accordance w i th  our  opinion and f ind ings  here in ,  $9,410.11 is t o  be 

deducted a s  payment on the  claim i n  t h i s  case ,  no deductions f o r  o f f s e t s  

a r e  due, and t h e  p l a i n t i f f  is e n t i t l e d  t o  a f i n a l  award of $26,145,189.89. 

A f i n a l  judgment i n  t h i s  amount is  entered today. 


