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BEFORE THE I N D I A N  CLAIMS COMMISSION 

THE CREEK' NATION, 1 
1 

P l a i n t i f f ,  1 
1 

v. 1 
1 

THE UNITED STATES OF AMERICA, ) 
1 

Defendant. 1 

Docket No. 272 

Decided: septe&ber 28, 1977 

Appearances : 

Paul  M. Niebe l l ,  Attorney f o r  P l a i n t i f f s .  

James M. Mascel l i ,  wi th  whom was Acting Ass i s t an t  
Attorney General James W. Moorman, Attorneys for 
Defendant. 

OPINION ON PLAINTIFF ' S MOTION FOR REHEARING 

Yarborough, Commissioner, de l i ve red  t h e  opinion of t h e  Commission. 

This case is before  t h e  Commission on p l a i n t i f f ' s  motion f o r  a 

rehearing of t h e  i s s u e s  contained i n  t h e  f i nd ings  of f a c t  and opinion 

en te red  here in  on June 15, 1977, 40  Ind. C1. Comm. 175. P l a i n t i f f  has  

enumerated f i v e  e r r o r s  of f a c t  o r  law a s  grounds f o r  i t s  motion f o r  

rehear ing.  B r i e f l y ,  t he se  a l leged  e r r o r s  a r e  a s  follows: 

1. That t h e  Commission e r r ed  i n  va lu ing  non-agr icu l tura l  
l ands  s epa ra t e ly  from a g r i c u l t u r a l  lands.  

2. That t h e  Commission e r r ed  i n  awarding less va lue  t o  t h e  
non-agricul tural  l ands  than i t  gave t o  t h e  a g r i c u l t u r a l  
lands.  

3 .  That t h e  Commission e r r e d  i n  applying t o  t h i s  c a s e  t h e  
f a c t s  and law of T l i n g i t  and Haida Ind ians  of Alaska v. 
United S t a t e s ,  182 C t .  C1 .  130 (1968). 
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4. That t h e  Commission e r r ed  i n  awarding a  nominal va lue  
of t e n  cen t s  per a c r e  t o  t he  non-agricul tural  lands 
as timber lands when the  h ighes t  and b e s t  use f o r  t he se  
lands was subs is tence farming. 

5. That t h e  Commission e r r ed  i n  f a i l i n g  t o  support  i ts  
va lua t ion  of t h e  non-agricul tural  lands w i t h  f ind ings  
of f a c t ,  and t h a t  i t  made incons i s t en t  f ind ings  of 
f a c t  regarding t h e  lands  of t h e  s u b j e c t  a rea .  

The defendant opposes each of p l a i n t i f f ' s  a l l eged  e r r o r s  of fact 

and law. 

In  our  opinion p l a i n t i f f  i s  mistaken i n  each of i ts content ions.  

The p l a i n t i f f  is merely rearguing i s sues  decided by t h e  Commission 

af t 'er  careful cons idera t ion  of a l l  of t h e  evidence. The f ind ings  a r e  

supported by a preponderance of t h e  evidence and p l a i n t i f f  has  introduced 

no newly-discovered evidence. The motion is  without mer i t  and must be  

denied. However, c e r t a i n  mat te rs  r a i s ed  by p l a i n t i f f  r equ i r e  some 

c l a r i f i c a t i o n .  

P l a i n t i f f  s t a t e s  t h a t  t h e  Commission f a i l e d  t o  make any basic 

f ind ings  of f a c t  t o  support  our dec i s ion  t o  award $.lo per a c r e  nominal 

va lue  a s  t he  con t r ibu t ion  of t he  non-agricul tural  lands t o  t he  va lue  

of the t r a c t  a s  a  whole. We f e e l  t h a t  t h i s  conclusion is  amply 

supported i n  t he  f ind ings .  Finding 3 3 ( c )  descr ibed t h e  non-farm 

land a s  

rough lands ;  h i l l s ,  ridges, mountainous a r ea s ,  stormy, 
coarse  and excess ive ly  drained sand, rock escarpments, 
swamps, rivers, streams and undrained acreage. Many 
farms would inc lude  such a reage  a s  p a r t  of t h e i r  land 
and i t s  use would be linited t o  pas ture ,  wood l o t s  and 
hunting game. 
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We found the  h ighes t  and best use of t l ~ e  sub jec t  t r a c t  t o  be  for  

farming, both on a  subs i s t ence  and a  p l a n t a t i o n  l e v e l .  The Commission 

attempted t o  r econc i l e  two c o n f l i c t i n g  t rends  i n  t he  1832 market a s  a 

po ten t i a l  purchaser would. A t  t h e  same t i m e  t h a t  a n  a c t i v e  p r i v a t e  s a l e s  

market f o r  s e l e c t e d  lands e x i s t e d ,  near ly  14 m i l l i o n  ac re s  of land i n  t h e  

s t a t e  remained unsold a t  $1.25 per  ac re .  Nhile t h e  1832 hypo the t i ca l  

purchaser would reason t h a t  he could resell t he  a g r i c u l t u r a l  land 

reasonably promptly, h e  would no t  eva lua t e  the non-agr icu l tura l  l ands  

i n  t he  same manner. These lands would possibly be "thrown in"  t o  enhance 

the va lue  of a b u t t i n g  lands ,  o r  he  could hold t he se  lands hoping a  market 

would develop f o r  them a t  a  l a t e r  da te .  In  e i t h e r  ca se  t h e i r  va lue  would 

be only nominal t o  t he  1832 purchaser.  The va lue  of any 160 a c r e  t r a c t  

would be i nve r se ly  propor t iona l  t o  t he  amount of such non-farm land 

t h e  t r a c t  contained. 

P l a i n t i f f  a l s o  a l l e g e s  t h a t  Finding 29 and Finding 33 a r e  i n  con- 

f l i c t ,  inasmuch a s  Finding 29 s t a t e s  t h a t  t h e r e  a r e  5,128,515 a c r e s  of 

farm lands and Finding 33 s t a t e s  t h a t  only 3,962,400 ac re s  a r e  farm 

lands.  Finding 29 was concerned with t he  s o i l  groups i n  t h e  s u b j e c t  

t r a c t ,  not t he  s u i t a b i l i t y  of t he  land f o r  farming. Topography, r i v e r s  

and drainage,  c l imate ,  timber cover,  minerals ,  populat ion,  t r a n s p o r t a t i o n  

and land se t t l emen t  p a t t e r n s  were sub jec t s  of o the r  f ind ings .  Each of 

these f a c t o r s  a f f e c t e d  land c l a s s i f i c a t i o n  and use  i n  Royce Area 172, 

t he  sub jec t  of Finding 33. The apparent  discrepancy i n  t o t a l  ac reage  

was thoroughly discussed i n  our opinion.  Id. a t  178. 
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Plaintiff's motion for rehearing w i l l  be denied. 

We concur: 

t 

John : . Vance , Commissio~er 

- -'MlwqCUUf fl. i'AL-u 
Margaret I!. qierce, Commissioner 
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Chairman Kuykendal1,concurring i n  the result .  

If one accepts the Commission's ultimate conclusion on value and 

the essential  findings of fact herein as supported by the preponderance 

of the evidence, then p l a i n t i f f ' s  motion for rehearing should be denied, 

since i t  fails to  point t o  any substantial errors of  l a w  or fact .  

Therefore, I concur. 


