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BEFORE THE INDIAN CLAIMS COMMISSION 

PUEBLO OF SANTA CLARA, 1 
1 

P l a i n t i f f ,  ) 

v. 
1 
1 Docket No. 356 
1 

THE UNITED STATES OF AMERICA, ) 
1 

Defendant. ) 

Appearances : 

Darwin P. Kingsley, J r . ,  Attorney for P l a i n t i f f  
Arthur Lazarus, J r . ,  J a y  R. Kraemer, Fried, Frank, 
Harris, Shr iver  & Kampelman were on t h e  Br i e f s .  

Craig A. Decker and Roberta Swartzendruber wi th  
whom was Ass i s t an t  Attorney General P e t e r  R. T a f t ,  
Attorneys f o r  ~ e f  endant.  

OPINION ON MOTION FOR SLJMMARY JUDGMENT: 
TOWNSITE OF ESPANOLA 

Yarborough, Commissioner, de l i ve r ed  the  opinion of the Commission. 

The p l a i n t i f f  is  asking summary judgment i n  t h e  amount of $37,465.64, 

p lu s  i n t e r e s t ,  f o r  t he  townsi te  of Espanola, N. M., which is l oca t ed  

w i th in  i ts  patented pueblo g r an t  but was confirmed t o  t h i r d  p a r t i e s  by 

d e c i s i o n  of t h e  Pueblo Lands Board. 

The p l a i n t i f f ' s  c la im t o  c e r t a i n  land along t he  Rio Grande, 

based upon a supposed Spanish l and  grant ,  was confirmed by Congress 

i n  t h e  A c t  of December 22, 1858, c. 5, 11 S t a t .  374. The Spanish g r a n t  
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I/ - 
is not  i n  evidence. The confirmation by Congress w a s  only a qui tc la im 

from the  United S t a t e s ,  and express ly  s t a t e d  t h a t  i t  should no t  a f f e c t  

adverse v a l i d  r i g h t s ,  i f  any ex i s t ed .  

By the  e a r l y  Twentieth Century, whether a s  a  r e s u l t  of p r i o r  

adverse g r a n t s ,  unapproved Indian conveyances o r  simple i n t r u s i o n ,  

numerous non-Indians were claiming t i t l e s  wi th in  pueblo land g r a n t s ,  

including t h a t  of t he  presen t  p l a i n t i f f .  

P a r t i a l l y  t he  s i t u a t i o n  was a r e s u l t  of t h e  Supreme Court dec i s ion  

i n  United S t a t e s  v. Joseph, 94 U. S. 614 (1876). where i t  w a s  held t h a t  

t he  Federal  law p roh ib i t i ng  se t t l ement  on lands  belonging t o  Ind ian  

t r i b e s  (25 U. S. C. 5 180) d id  no t  apply t o  t h e  pueblos of New Mexico. 

When t h i s  ca se  was i n  e f f e c t  overruled by United S t a t e s  v. Sandoval, 

231 U. S. 28 (1913), Congress adopted t h e  Pueblo Lands Act of June 7 ,  

1924, c .  331, 43  S t a t .  636, t o  remedy t h e  unce r t a in ty  of many land t i t les .  

This  law conferred t i t l e  on non-Indian i n t r u d e r s  on pueblo l ands  who had 

paid taxes  upon them and had held adverse possession,  i f  under co lo r  of 

t i t l e  s i n c e  January 6 ,  1902, and i f  without co lo r  of t i t l e  s i n c e  March 16,  

1889. The Government was t o  compensate t he  pueblos f o r  l ands  s o  l o s t  only 

where t h e  United S t a t e s  could have recovered them by seasonable  prose- 

su t ion .  I n  such cases ,  t h e  Board was t o  f i n d  t h e  f a i r  market va lue  of 

11 P l a i n t i f f ' s  counsel  s t a t e s  i n  h i s  b r i e f  t h a t  t h e  g r a n t  was received - 
i n  1689. Report No* 2 of t he  Pueblo Lands Board on Santa  Clara  Pueblo 
(Attachment A accompanying t h e  motion f o r  summary judgment) r e f e r s  t o  
(I t h e  o r i g i n a l  g r a n t  by a  Spanish governor i n  1763." See page 10956. 
Judge R. H. Hanna, t e s t i f y i n g  i n  a  hear ing be fo re  t h e  Committee on 
Indian A f f a i r s  of t h e  United S t a t e s  Sena te  i n  1932 (Attachment D t o  
t h e  Motion) as r ep re sen t ing  t h e  Pueblo Ind ians  of New Mexico, s t a t e d ,  
18 The o r i g i n a l  g r an t  t o  t he  Ind ians  has  been l o s t  a l though s u f f i c i e n t  
evidence w a s  produced t o  j u s t i f y  t he  confirmation and pa t en t  t o  t h e  
Ind ians .  " 
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t h e  l o s t  tracts and award " the  amount of l o s s ,  if any, s u f f e r e d  by sa id  

I n d i a n s  through f a i l u r e  of t h e  United S t a t e s  seasonably  t o  p rosecu te .  . . 1 t 

I n  most c a s e s  t h e  Board awarded only  a f r a c t i o n  of t h e  f a i r  market v a l u e  

of t h e  t r a c t .  After t h e  awards had been p a i d ,  Congress determined t h e  

Board w a s  u n f a i r  and except  i n  a few i n s t a n c e s  a p p r o p r i a t e d  and paid 

t h e  d i f f e r e n c e  between t h e  award and fair market va lue .  The " f a i r  market 

value"  used by Congress i n  v o t i n g  a d d i t i o n a l  money t o  most of t h e  

pueblos  w a s  t h a t  shown i n  t h e  e x p e r t  a p p r a i s a l s  made f o r  t h e  Board, n o t  

t h e  f a i r  market v a l u e  a s  found by t h e  Board i t s e l f .  See  Attachment F 

t o  motion f o r  summary judgment. A f u l l e r  d i s c u s s i o n  of t h e  Pueblo Lands 

Act, and our  view of i ts  consequences,  is found i n  Pueblo of Taos v .  

United S t a t e s ,  Docket No. 357-A, 33 Ind.  C1 .  Comm. 82 (1974),  a f f ' d  

207 C t .  C 1 .  53,  515 F. 2d 1404 (1975). 

I n  t h e  c a s e  of Santa  Cla ra ,  t h e  p r e s e n t  p l a i n t i f f ,  t h e  Board found 

t i t l e  ex t ingu ished  under t h e  Pueblo Lands Act t o  3,416 acres of its 

l and ,  i n c l u d i n g  t h e  t o w n s i t e  of Espanola,  and t h a t  a l l  bu t  22.724 a c r e s  

of t h e  l o s s  could  have been recovered by t h e  United S t a t e s  through 

seasonab le  p rosecu t ion .  The s a i d  22.724 a c r e s  d i d  not i n c l u d e  t h e  

Espanola townsi te .  The Board found a f a i r  market v a l u e  of $226,366.43 

f o r  t h e  l o s t  l a n d s  t h a t  could have been recovered,  bu t  awarded t h e  

I n d i a n s  o n l y  $86,821.87. P l a i n t i f f ' s  Attachment A a t  10957. According 
2/ 

t o  tes t imony of Judge H.R. ~ a n n a  b e f o r e  t h e  Sena te  Ind ian  A f f a i r s  

Committee, t i t l e  w a s  ex t ingu ished  t o  an a d d i t i o n a l  901 a c r e s  on 

2/ Hanna was u n o f f i c i a l  l e g a l  adv i sor  f o r  t h e  Pueblo of Taos, and perhaps  - 
a l s o  t h e  p r e s e n t  p l a i n t i f f ,  under r e t a i n e r  of t h e  American I n d i a n  Legal 
Defense Assoc ia t ion .  See Pueblo of Taos v .  United S t a t e s ,  Docket 357-A, 
33  Ind.  C1 .  Comm. 82, 103 (1974). 
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judicial review of the Board's decision. The Board found the fair market 

value of the additional area to be $98,487.72, but made an additional 

award of only $27,146.87. P1. Attachment D at 11153. The total values 

and awards to Santa Clara, including those for the additional acreage 

whose title was extinguished on judicial review, are as follows: 

Fair Market Value As Fair Market Value As 
Determined By Appraisal Found By Board Award By Board 

The difference between the appraisal and the award was $218,587.83. 

Congress voted Santa Clara additional compensation only in the 

amount of $181,114.19. Act of May 31, 1933, c .  45, 48 Stat. 108. The 

value of the Espanola townsite, $37,348.69, plus an unexplained additional 

$124.95, was deducted from the amount the plaintiff would otherwise have 

been entitled to. See PI. Attachment F at 10. 

The only reason for the deduction of the value of the Espanola 

townsite we can discover in the papers accompanying the motion for 

summary judgment appears in the statement of Judge Hanna in PI. Attach- 

ment D at 11153. The judge testified as follows: 

We take up next the Santa Clara pueblo where no 
awards were made in connection with the Santa Cruz and 
Santa Nino areas. The amount involved is but $2,202.89 
appraised value of which the board states an award of 
$779.18 would have been made for 22.8 acres involved. 
It was a small area included in a town grant probably 
made in 1695. The original grant to the Indians has 
been lost although sufficient evidence was produced to 
justify the confirmation and patent to the Indians. 
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If  we were indu lg ing  i n  presumptions,  we might con- 
tend t h a t  t h e  I n d i a n s  were t h e  f i r s t  comers and t h a t  
this s i t u a t i o n  is no d i f f e r e n t  from t h e  rest. W e  pre- 
f e r ,  however, t o  waive our  c la ims  t o  t h e s e  areas r a t h e r  
than  under take t o  prove a n  unprovable f a c t .  

For t h e  same reason w e  a r e  making no c la im i n  
connect ion w i t h  t h e  town of Espanola,  l o c a t e d  upon t h i s  
g r a n t  of t h e  San ta  C l a r a  Ind ians .  The a p p r a i s e d  v a l u e s  
i n  bo th  i n s t a n c e s  r e f e r r e d  t o  a r e  n o t  included i n  t h e  
amounts we a s k  f o r  t h i s  pueblo under s e c t i o n  2 of t h e  
a c t  now under c o n s i d e r a t i o n .  

The amount t h e  p l a i n t i f f  now seeks  by summary judgment is t h e  v a l u e  

of t h e  Espanola towns i te ,  p l u s  t h e  a d d i t i o n a l  $124.95, less a n  $8.00 

ad jus tment  f o r  p a r t i a l  payment, p l u s  5 percen t  annual  i n t e r e s t  from 

t h e  d a t e  of t h e  Pueblo Lands ~ o a r d ' s  r e p o r t .  P l a i n t i f f  contends  t h e  

d e c i s i o n  of t h e  Board c o n s t i t u t e d  an e x p r o p r i a t i o n  of t h e  towns i te  f o r  

which i t  is e n t i t l e d  t o  j u s t  compensation under t h e  F i f t h  Amendment t o  

the  C o n s t i t u t i o n .  It r e l i e s  on t h e  Taos c a s e  c i t e d  above, where we made 

such a  f i n d i n g .  

We can render  summary judgment only  when t h e  record b e f o r e  u s  

shows c l e a r l y  t h a t  t h e  moving p a r t y  is e n t i t l e d  t o  judgment a s  a  matter 

of l a w .  I n d i a n  Claims Commission, General  Rules of Procedure l l ( c ) ( i i i ) .  

The f a c t u a l  r ecord  before  u s  leaves t o o  much unexplained t o  permit  such 

a  r u l i n g  here .  The Pueblo Lands Board found t h a t  t h e  United S t a t e s  could 

have recovered t h e  Espanola towns i te  f o r  t h e  plaintiff by seasonab le  

p rosecu t ion ,  b u t  t h i s  r ecord  does  n o t  c o n t a i n  t h e  f a c t u a l  basis f o r  t h a t  

f i n d i n g .  From t h e  test imony of Judge Hanna i t  appears  t h a t  t h e  Board 

may have been mistaken.  P l a i n t i f f  i s  a rgu ing  t h a t  Congress could  change t h e  

unfavorab le  p a r t  of t h e  Board's  d e c i s i o n  -- t h e  low compensation -- b u t  
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not  t h e  favorab le  p a r t  -- t h a t  t he  Government could have recovered t h e  

land by seasonable  prosecut ion.  But w e  do no t  see how Congress, i f  i t  

c o r r e c t l y  discovered t h a t  t h e  Town of Espanola had a t i t l e  preda t ing  

American sovereignty of New Mexico, had any o b l i g a t i o n  t o  pay p l a i n t i f f  

more money d e s p i t e  t h e  ~ o a r d ' s  p r i o r  erroneous f i nd ing  t o  t h e  cont ra ry .  

Without a t r i a l  w e  cannot f i n d  out  who was r e a l l y  r i g h t ,  t h e  Pueblo 

Lands Board o r  Judge Hanna. I n  Taos, supra,  t h e  award was made only  

a f t e r  t he  p l a i n t i f f  conc lus ive ly  proved its case by producing t h e  f i nd ing  

of t he  Court of P r i v a t e  Land Claims t h a t  t h e  Fernando d e  Taos g ran t  d id  not  

over lap  t he  Pueblo de Taos g ran t .  See 33 Ind. C1.  Comm. a t  121 ,  122. 

The presen t  case, however, is  like Pueblo of Santo Domingo v. United 

States,  Docket 355, 39 I n d .  C1 .  Corn. 241 (1976), reh.  denied 40 Ind. 

C1.  Comm. 101 (1977), where the p l a i n t i f f ' s  own e x h i b i t s  accompanying t h e  

motion show a f a c t u a l  ques t ion  t h a t  cannot be reso lved  on summary judgment. 

The defendant  contends t h a t  the f i v e  year s t a t u t e  of l i m i t a t i o n s  

s e t  ou t  i n  Sec t ion  12  of t h e  Ind ian  Claims Commission Act, 25 U. S.  C. 

70k, is a bar t o  t h i s  claim. W e  a r e  of t h e  op in ion  t h a t  t h e  p l a i n t i f f  

s u f f i c i e n t l y  i d e n t i f i e d  t h e  a r e a  of i ts  grant i n  t h e  p e t i t i o n ,  com- 

p la ined  of dep r iva t ion  of l ands  t o  which i t  once had f u l l  t i t l e ,  and 

accused defendant of improper admin i s t r a t i on  of funds,  persona l  and 

r e a l  p roper ty  held i n  t r u s t  f o r  p l a i n t i f f .  Pursuant  t o  Rule 7(c) of 

t he  General Rules of Procedure of t h e  Ind ian  C l a i m s  Commission we 

cons t rue  the pleadings s o  as t o  do s u b s t a n t i a l  j u s t i c e .  We hold t h e  

claim t o  have been presented wi th in  t h e  t i m e  f i x e d  by s t a t u t e .  See 
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Yankton Sioux T r i b e  v .  United S t a t e s ,  175 C t .  C1. 564 (1966). 

The defendant  a l s o  u rges  t h a t  t h e  c la im is barred by t h e  acceptance 

of a p p r o p r i a t i o n s  c o n s t i t u t i n g  a n  accord and s a t i s f a c t i o n  under which 

t h e  p l a i n t i f f  is compelled t o  f o r e g o  a l l  f u r t h e r  c la ims  a r i s i n g  o u t  

of t h e  o p e r a t i o n  of t h e  Pueblo Lands Act. We r e s e r v e  d e c i s i o n  on  t h i s  

d e f e n s e  pending f u r t h e r  b r i e f i n g ,  b u t  n o t e  t h a t  accord and s a t i s f a c t i o n  

by a p r i o r  Congress ional  a p p r o p r i a t i o n  is n o t  a favored defense  under 

t h e  I n d i a n  Claims Commission Act. Loyal Creek I n d i a n s  v. United S t a t e s ,  

118 C t .  C1 .  373, c e r t .  den ied ,  342 U. S. 813 (1951),  rev'g. Docket 1, - 
1 Ind. C 1 .  Comm. 195 (1950). 

Several a d d i t i o n a l  de fenses  a r e  urged which a r e  unnecessary t o  

r u l e  upon a t  t h e  p r e s e n t  incomplete s t a t e  of t h e  record .  

The motion f o r  summary judgement will be denied,  and t h e  a t t o r n e y s  

f o r  t h e  p a r t i e s  w i l l  be ordered t o  a conference t o  d i s c u s s  f u r t h e r  

proceedings  on this claim. 

W e  Concur: w 

,' John $. Vance, Commissioner 

Margaret HI,--pierce,  Commissioner 


