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BEPORE THE INDIAN CLAIMS COMMISSION 

THE NAVAJO TRIBE OF INDIANS, 1 
1 
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1 

v. 1 
1 

THE UNITED STATES OF AMERICA, 1 
1 
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Docket NO. 229 

Decided: November 2, 1977 

Appearances: 

William C. Schaab, Attorney 
for Plaintiff. 

Dean K. Dunsmore and James M. Mascelli, 
with whom was Assistant Attorney General 
Peter R. Taft, Attorneys for Defendant. 

OPINION OF THE COMMISSION 

Kuykendall, Chairman, delivered the opinion of the Commission. 

On December 10, 1976, the defendant filed herein a "Motion for 

Summary Determination," wherein an order was sought determining that 

the United States: 

". . . may not be required to compensate the Navajo Tribe for 
the aboriginal title lands of the Navajo Tribe to which the 
United States extinguished plaintiff's title pursuant to the 
Treaty of June 1, 1868, 15 Stat. 667, 2 Kappler 1015, but 
which the United States subsequently returned to the Navajo 
Tribe. " 

The crux of defendant's argument in support of its motion is that 

the plaintiff tribe in its original petition specifically and unequivocally 
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disclaimed any recovery f o r  those aboriginal  t i t l e  lands subsequently 

returned t o  the  t r i b e  and t h a t  any attempt t o  seek a recovery f o r  t h e  

returned land8 a t  t h i s  s tage  of the  proceedings would be a new claim 

t h a t  i e  barred by the  ju r i ad lc t iona l  l imi ta t ions  imposed under sec t ion 

1 2  of the  Indian Claims Commission Act (25 U.S.C. 70k). 

On January 18, 1977, the  p l a i n t i f f  t r i b e  responded i n  opposition 

t o  defendant's motion a l leging among other  things t h a t  a c l a r i f y i n g  

amendment t o  the  o r i g i n a l  p e t i t i o n  which was f i l e d  i n  1954 r e l a t e s  back 

t o  the  o r ig ina l  p e t i t i o n  and a e t s  the overa l l  claim i n  proper prospective; 

thus, according t o  the  p l a i n t i f f ,  

''The language i n  the  o r ig ina l  p e t i t i o n  upon which the  defendant 
bases its ju r i sd ic t iona l  argument, i n  e f f e c t  conceded a s  o f f s e t s ,  
a l l  lands which were returned t o  the  p l a i n t i f f  a f t e r  1868." 1/, 

and, s ince  the  1954amendment did not contain any such disclaimer 

with respect  t o  those aboriginal  t i t l e  lands subsequently returned t o  

the  p l a i n t i f f  t r i b e ,  

"No claim was thus added; the  only e f f e c t  of the  amendment was 
t o  require  the  defendant t o  prove any o f f s e t s  It might l a t e r  
claim." 2/ 

The p l a i n t i f f  offered the  fu r the r  argument t h a t  i f  the  1954 

amended p e t i t i o n  did i n  f a c t  add a claim not expressly delineated i n  

the o r ig ina l  p e t i t i o n ,  t h e r e  was adequate not ice  from the language i n  

the o r ig ina l  p e t i t i o n  t o  appraise t h e  defendant of the  general f a c t  

1/ P. 6, " P l a i n t i f f ' s  Response t o  ~ e f e n d a n t ' s  Motion f o r  Sumaary - 
Determination. " 

21 Ibid. - 
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s i t u a t i o n  which would g ive  rise t o  t h e  subsequent claim--hence t h e r e  is no 

want of j u r i s d i c t i o n  and t h e  matter f a l l s  square ly  wi th in  t he  rule l a i d  
3/ - 

down i n  Snoqualmie Tr ibe  of Indians v. United S t a t e s ,  

Fur ther  responses  by the  p a r t i e s  have added l i t t l e  i f  anything t o  

t h e  above p o s i t i o n s  and we need not  r e f e r  t o  them. 

Both sides recognize that the key t o  reso lv ing  t h i s  matter is  t h e  

ques t ion  of j u r s i d i c t i o n ,  Accordingly, we s h a l l  look c a r e f u l l y  a t  t he  

language i n  t he  o r i g i n a l  p e t i t i o n  t h a t  w a s  f i l e d  here in  by the  p l a i n t i f f  

on August 8,  1951, and the  sequence of events  t h a t  t ransp i red  t h e r e a f t e r :  

P l a i n t i f f ' s  o r i g i n a l  typewr i t ten  p e t i t i o n  sought recovery on t h r e e  

counts  wi th  judgment being requested a s  fol lows:  

WHEREFORE, p e t i t i o n e r  prays judgment aga ins t  t h e  United 
S t a t e s  i n  t he  amount of t h e  f a i r  va lue  of t h e  lands  and 
i n t e r e s t  i n  lands ,  wrongfully taken from p e t i t i o n e r ,  a s  
descr ibed  i n  Sec t ion  5 hereof ,  saving and except ing only 
those  lands  p a r t i a l l y  r e s to red  t o  t h e  p e t i t i o n e r  embraced 
wi th in  i ts presen t  r e se rva t ion .  . . . 

(a) That t h e  s a id  Treaty of 1868 and each and every 
provis ion  thereof  i s  inva l id  and void on the  grounds of 
f r aud ,  duress ,  unconscionable cons ide ra t i on  and u n i l a t e r a l  
mistake;  t h a t  t h e  lands  descr ibed i n  Sec t ion  5 of Count One 
otiher than those  embraced within the  presen t  Navajo Reservation, 
were wrongfully seized and taken from p e t i t i o n e r  by s a id  
fraud and duress. 

3/ 178 C t .  C1. 570 (1970) aff'g i n  p a r t ,  rev 'g  i n  p a r t ,  and remanding i n  - 
Docket 93, 15 Ind. C1 .  Comm. 267 (1965), 9 Ind. C1 . Comm. 25 (1960). 
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WHEREFORE, pe t i t ioner  prays t h a t  the Commission en te r  
judgment against  the  respondent f o r  the  f a i r  and l u s t  value 
of a l l  of such lands wrongfully removed from the  p e t i t i o n e r  
lying between the boundary l i n e s  of pe t i t ioner ' s  present 
reservation and the  boundary l i n e  of the  Navaio homelands as 
described i n  Section 5 of Count One, . . . . 

WHEREFORE, pe t i t ioner  prays judgment agains t  t h e  United 
S t a t e s  i n  the  amount of the  f a i r  value of t h e  lands described 
i n  Section 5 of Count One, saving and excepting only those 
land p a r t i a l l y  restored t o  the p e t i t i o n e r  embraced within 
i ts  present reservation.  . . . (Emphasis added.] 

On September 1, 1954, (ostensibly f o r  the  purpose of complying 

with the  C o d s s i o n ' s  r u l e  governing t h e  f i l i n g  of printed pe t i t ions )  

the p l a i n t i f f  f i l e d  an "Amended Peti t ion" s e t t i n g  f o r t h  anew the causes 

of ac t ions  enmerated i n  the  o r ig ina l  p e t i t i o n  but with considerable 

l e s s  verbiage. Missing from the prayer f o r  r e l i e f  was the delimit ing 

language r e l a t i v e  t o  any claim t o  the abor ig inal  lands subsequently 

returned t o  the  Navajo Tribe: 

"Wherefore, p e t i t i o n e r  prays f o r  a determination t h a t  
pe t i t ioner  is  e n t i t l e d  t o  recover: 

1. J u s t  compensation under the  F i f t h  Amendment f o r  
the  land described i n  paragraph No. 5 of t h i s  
p e t i t i o n  taken by the  United Sta tes ,  o r ,  i f  t h a t  
is not granted, i n  the a l t e r n a t i v e ,  

2. For the f a i r  value of the  land described i n  
paragraph No. 5 of t h i s  p e t i t i o n  ceded t o  the  
United S ta tes  under the Treaty of June 1, 1868, 
15 S ta t .  667, 2 Kappler 1015, 

3. For such fu r the r  xa l i e f  as i n  consonant with 
f a i r  and honorable dealing and as t h i s  Commission 
may deem just." 4/ - 

41 P. 7,  8 - Amended P e t i t i o a ,  September 1, 1954. 
....) 
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On September 6, 1954, t he  Commission conducted an i n i t f a l  hearing 

i n  this docket. A t  t h a t  time, p l a i n t i f f ' s  counsel,  M r .  L i t t e l l ,  ou t l ined  

t h e  h i s t o r i c a l  events  leading up t o  the  June 1, 1868 Navajo Treaty of 
5 /  - 

Cession. In  coment ing  upon the need of add i t iona l  land f o r  the  

Navajos following t h e  1868 Treaty,  M r .  L i t t e l l  s t a t e d  the  following: 

It was subsequently necessary t o  expand the  reserva t ion  
which was done by executive o rde r ,  a l l  of which with one 
exception which need not be discussed here but in t h e  l e g a l  
aspec t  of t h e  case  w i l l  be thoroughly discussed,  a l l  of 
which were confirmed by a c t s  of Congress so t h a t  the boundary 
l i n e  confirms t h i s  t e r r i t o r y ,  ( i l l u s t r a t i n g )  which now 
embraces t h e  present  reserva t ion  and f o r  t h e  purpose of our 
claim we have therefore  m d e  no claim f o r  an area  removed 
from the Navajos i f  any por t ion  of i t  were res tored  by these  
executive o rde r s ,  which they were i n  l a t e r  years.  

So t h a t  the  claim which l i e s  before the  Court, roughly 
speaking, is the  d i f f e rence  between the  lands which were 
occupied by the Navajos and held f i rmly  and under cont ro l  
by them and re f l ec t ed  i n  t h e  black l i n e  of t h i s  map and the  
present  authorized a reas  of Navajo occupancy. g/ 

On January 25, 1960, a t  a hearing involving the overlapping 

abor ig ina l  title claims of t he  Navajo and Hopi t r i b e s  of Indians,  counsel 

f o r  t h e  Navajo p l a i n t i f f ,  M r .  Sonosky, aga in  i d e n t i f i e d  f o r  t he  Commission's 

bene f i t  the  ex ten t  of the Navajo abor ig ina l  t i t l e  claim a s  pleaded i n  

t h i s  docket;  

"On t h i s  map which I w i l l  i d e n t i f y  f o r  this purpose a s  p l a i n t i f f ' s  
exhibt  510 f o r  i d e n t i f i c a t i o n ,  t he re  is out l ined  i n  black on 
the e x t e r i o r  the extent of the  amount of t h e  Navajo claim. 

5 /  15 S t a t .  667. - 
6 /  P. 7, Transcr ip t  of September 6 ,  1954-the map alluded t o  by M r .  L i t t e l l  - 
is P l a i n t i f f ' s  Exhibit 3. 
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. . .Icside of the black l i n e  the re  is defined i n  red the  
ex te r io r  boundaries of the Navajo Reservation, which is 
not a p a r t  of t h i s  claim. 

The Comdssion w i l l  not ice  on the  same map m a l l  areas 
defined i n  red over on the  eas te rn  sec t ion  near s t a t i o n s  17, 
18, 19, and 20. These, too, a r e  pa r t  of the  Navajo Reservation 
and a r e  not a p a r t  of the claim. 

The Commission w i l l  a l s o  not ice  on the same map areas 
defined i n  green. These a r e  subs tan t i a l ly  the Spanish grant  
areas ,  a reas  for  which the Spanish o r  Mexican Government 
issued grants .  

In t h i s  case the Navajos make no claim f o r  those a r e a s  
covered by the grants. 

The t o t a l  acreage covered i n  these ex te r io r  boundaries, 
the  gross acreage without any exceptions, is  approximately 
40,850,000 acres.  We deduct from t h a t  the  17,034,000 ac res  
which represents  the  Navajo Reservation and the  Spanish land 
grants  which a r e  not a par t  of the  claim. Therefore, t h a t  
leaves within the  claimed area  approximately 23,817,000 
acres.  These acreage f igures  are approximate. 

This case is one of the  common garden va r ie ty  t h a t  the 
Commission has had before it  scores of times. It is an 
unconscionable considerat ion case based on the  Treaty of 1868 
between the United S ta tes  and the  Navajo Tribe." I/ 

Later on, i n  the  course of f u r t h e r  hearings on t h e  Hopi-Navajo 

overlapping aboriginal  t i t l e  claims, we f ind  addi t ional  confirmation 

of the  extent  of the  Navajo claim i n  the colloquy between Counnissioner 

Scot t ,  then presiding,  and M r .  L i t t e l l ,  the Navajo counsel: 

"Commissioner Scott :  . . . .Of course the Navajo a r e  not 
praying i n  t h e i r  p e t i t i o n  t o  be paid f o r  the a rea  of the  
Reservation because they now have tha t .  

-- 

7/ P. 24, 25, Transcript  of January 25, 1960. - 



"Mr* Littell: This i s  right.  T M s  is what I was going to 
explain. 81 

and f inal ly  

"Mr. L i t t e l l :  . . . .This is the outer claim as I read the 
legend of the a b o r i g i n a l  claim of the! Navajos. This is the 
present attent i f  the Navajo Resexvation subject to the 
dispute over the Hopi Executive Order area of about two 
and a half m i l l i o n  acres i n  th& heart of it .  

Leaving that out of the picture, our claim was for the 
difference between the present reservation and the 
o u t s i d e .  . . .'I 9 /  - 
(?n June 2 9 ,  1970, the Canmtission iseued its findings of fact, 

opinicm, and interlocutory order in rhfs docket wherein it determfned 

the extent of the Navajo Tribe's aboriginal title lands as o f  the 
lo/ - 

effective date of the June 1, 1868 Treaty of Cession.  The boundaries 

of the plaintiff's aboriginal land holdings as determined by the 

Comudssion are set forth in detail in the  omm mission's finding of fact 
11/ - 

N o .  1 7 .  In f ind ing  of fact No.  18, t h e  Commission excluded from the 

aboriginal t i t le  lands certain Spanish and Mexican land grants situated 

either whole or tn part within the boundaries of sa id  abor ig ina l  title 
12/ - 

lands .  We ordered that the case proceed for a determination of the 

8/ P. 7715 - Transcript of October 20,  1961. - 
9/ P .  7716 - I b i d .  - 
10/ 23 Ind. C1. Comn. 244 (1970), - 
11/ I b i d ,  p .  272. - 
121 Ibid, p .  273, 274. The Navajo Tribe d i d  not have aboriginal t itle t o  - 
the lands situated within the boundaries of the Spanish and Mexican land 
grants as of the effective date of the 1868 Treaty of Cession. Thce, they 
are automatically excluded from the aboriginal t i t l e  area. 
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acreage and the 1868 fair market value of t h e  area awarded t o  p l a i n t i f f  

t r i b e ,  the consideration paid by the United S ta tes  for sa id  lands and 

"all other  issued [ s i c ]  determination of the  extent of 
defendant 's l i a b i l i t y  t o  the p l a i n t i f f  tribe." s/ 
We think the record supports the  defendant's motion to  the  effect 

t h a t  the p l a i n t i f f ' s  claim i n  t h i s  docket is l imited t o  a recovery f o r  

those aboriginal  t i t l e  lands - not returned t o  the Navajo Tribe following 

the 1868 Treaty of Cess ion .  I n  o the r  words, the present Navajo Reaervatioc 

is not a p a r t  of p l a f n t i f f ' s  aboriginal  t i t l e  claim i n  t h i s  docket. The 

record f u r t h e r  shows t h a t  t h i s  has been the  c l e a r  understanding of the  

p a r t i e s  and Commission u n t i l  questioned now by p l a i n t i f f ' s  present 

counsel. 

While the Commission is not  persuaded by p l a i n t i f f ' s  contentions 

t h a t  a claim fo r  the aboriginal  t i t l e  lands within the Navajo Reservation 

is still viable, w e  will comment b r i e f l y  on several  points  raised f n  

p l a i n t i f f ' s  response t o  defendant's motion for summary determination. 

1 n i t i a l . l . y  p l a i n t i f f  s t a t e s  t h a t  the " m r d  area" as delineated 

i n  the  Commission's 1970 aboriginal  t i t l e  decision is the  law of the  

case, and since this "award area" included abor ig inal  title , lands 

within the  Navajo Reservation, p l a i n t i f f  is e n t i t l e d  t o  recover f o r  the 

e n t i r e  area. While, we agree that the  1970 abor ig inal  t i t l e  

decision i s  the  law of case, we do not  agree that our del ineat ion of 

t h e  1868 aboriginal holdings of the Navajo Tribe is the "award area." 

13/ 23 Ind. C1. Corn. 244, 276. 
7 
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As t h e  Commission indica ted  e a r l i e r  i n  i ts  opinion i n  the  1970 dec is ion ,  

t h e  "prime i s sue t i  was t he  ex ten t  of Navajo abor ig ina l  t i t le  lands as of 

June 29, 1868, t h e  e f f e c t i v e  d a t e  of t h e  Navajo Treaty of Cession. The 

determinat ion of t he  a c t u a l  acreage of t h e  award area  was one of t h e  

i s s u e s  t o  be determined a t  t h e  value phase of t h i s  case. 

In  t h e  i n s t a n t  case,  the  n e t  "award areat '  subject  t o  evaluat ion 

is t h e  1868 abor ig ina l  t i t l e  a rea  less c e r t a i n  exclusions; i.e. t h e  

Spanish o r  Mexican land grants  and t h e  present  Navajo Reservation. 

P l a i n t i f f  f u r t h e r  contends, a s  indica ted  earlier i n  t h i s  opfnion, 

t h a t  t he  Commission had the  r e q u i s i t e  j u r i s d i c t i o n  t o  consider 

p l a i n t i f f ' s  1954 amended p e t i t i o n .  This is t r u e  provided no new 

cause of a c t i o n  was presented. A s  ind ica ted  e a r l i e r  t he  defendant and 

t h e  Commission were reassured by the  p l a i n t i f f  on severa l  occasions 

t h a t  t h e  1954 amended p e t i t i o n  was not  intended t o  a l t e r  t he  scope of 

t h e  abor ig ina l  t i t l e  claim spe l l ed  out  i n  the  o r i g i n a l  pe t i t i on .  To 

avoid t h e  obvious, t h e  p l a i n t i f f ' s  present  counsel would have the  

Commission construe the  language i n  t h e  o r i g i n a l  p e t i t i o n  a s  accomplish- 

ing  t h e  purpose of t h e  1954 amended p e t i t i o n  on t h e  bas i s  t h a t  p l a i n t i f f ' s  

former counsel,  M r .  L i t t e l l ,  "misspoke himself," and, by disclaiming 

the  Navajo Reservation lands i n  t h e  o r i g i n a l  p e t i t i o n ,  M r .  L i t t e l l  w a s  

merely conceding o f f s e t s .  

O f  course, t he  more recent  developments i n  the  law of o f f s e t s  t h a t  

a r e  more favorable t o  p l a i n t i f f  were not  ava i l ab le  t o  M r .  L i t t e l l  when 
14/ - 

he f i l e d  his 1951 p e t i t i o n .  While p l a i n t i f f ' s  present  counsel has t h e  

14/ United S ta t e s  v. Pueblo D e  Z i a ,  e t  a l . ,  200 C t  . C1.  601 (1973), - 
af f i rming i n  p a r t ,  revers ing  i n  p a r t ,  and remanding ~ o c k e t  No. 137, 26 
Ind. C1. Corn. 218 (1971), 2 1  Ind. C1.  Conmt. 316 (1969). 
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advantage of hindsight,  w e  f ind  M r .  L i t t e l l ' s  handling of the  matter of 

the Navajo Reservation lands as a  po ten t i a l  o f f s e t  agains t  h i s  abor ig inal  

t i t l e  claim not t o  be unreasonable considering the applicable case l a w  

on o f f s e t s  i n  1951. 

Finally,  p l a i n t i f f  contends t h a t ,  even i f  the  1954 amended p e t i t i o n  

added a  claim not spec i f i ca l ly  set f o r t h  i n  the o r ig ina l  pe t i t ion ,  the  

f a c t s  i n  t h i s  case  c a l l  f o r  an appl ica t ion of the Snoqualmie r u l e  which 
1 5/ 

permits a  pos t  August 13, 1951- amendment t o  r e l a t e  back t o  t h e  

o r i g i n a l  pe t i t ion .  Snoqualmie Tribe of Indians v. United Sta tes ,  supra. 

In  Snoqualmie, the  court  allowed a  pos t  1951 amendment t o  an 

o r i g i n a l  timely f i l e d  pe t i t fon  on the bas i s  t h a t  the broad language of 

the  o r i g i n a l  p e t i t i o n  and the f a c t  s i t u a t i o n  generated there in  gave 

s u f f i c i e n t  no t i ce  t o  the defendant tha t  it might have t o  defend agains t  

the  claim set f o r t h  i n  the subsequent amendment. Therefore, t h e  

amendment r e l a t e s  back t o  the o r i g i n a l  p e t i t i o n  and there  is no want of 

ju r i sd ic t ion  t o  hear the  amended claim. In the Courts view "notice is 

the  t e s t , "  

I n  the ina tant  case t h e  f a c t s  a r e  subs tan t i a l ly  d i f f e r e n t  than 

those i n  the Snoqualmie case, Here the defendant was c l e a r l y  and 

unequivocally given "notice" i n  the  o r i g i n a l  p e t i t i o n  t h a t  it would 

not have t o  defend against  the claim now being pressed by p l a i n t i f f ' s  - 

15/ The cutoff  da te  f o r  the f i l i n g  of claims t h a t  occurred p r io r  t o  
A T ~ s ~  13, 1946, was August 13, 1951. 25 U.S.C. 70k. 



41 Ind. C1. Connn. 85 

counsel. Under these circumstances the current attempt to broaden the 

original claim in effect states a new claim which the Codssion lacks 

jurisdiction t o  hear. 

We therefore conclude that defendant's motion for summary determination 

should be granted. Plaintiff's claim i n  t h i s  matter is l i m i t e d  to those 

aboriginal title lands of the Navajo Tribe to which the United states 

extinguished title pursuant to the Treaty of 

United States  did not subsequently return to 

June 1, 1868, but which the 

the Navajo Tribe. 

We concur: V 

John T. Vance, Commissioner 

e , Commissioner 

Brantley 

I" 


