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BEFORE THE INDIAN CLAIMS COMMISSION 

THE NAVAJO TRIBE, 

Plaintiff, 

v. 

THE UNITED STATES OF AMERICA, 

Defendant. 

Docket NO. 229 

t 

Decided: December 2, 1977 

Appearances : 

William C. Schaab, Attorney for Plaintiff. 

Dean K. Dunsmore, with whom was Assistant 
Attorney General James W. Moorman, Attorneys 
for Defendant. 

OPINION OF THE COMMISSION 

PER CURIAM: 

The Commission is this day granting defendant's motion of November 

30, 1977, captioned "Government's Motion To Quash Subpoena Duces Tecum" 

and defendant's motion of the same date captioned, "~overnment 's Motion 

For Protective Order"; both of which motions are aimed at saving 

defendant's expert witness, Mr. Vern A. Englehorn, from giving his 

deposition pursuant to the notice served upon the defendant on November 

22, 1977. 
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The r ecen t  skirmishing between t h e  v a r t i e s  (v i a  motions and e f f o r t s  - 
a t  f u r t h e r  discovery)  since t h i s  Commission issued i ts  opinion and o rde r  

g r an t i ng  defendant ' s  motion f o r  summary judgment on November 2, 1977, 

has  put t h e  scheduled December 12, 1977, t r i a l  date on va lue  i n  jeopardy. 

Our a c t i o n  i n  g r an t i ng  defendant ' s  p resen t  motions is d i r e c t e d  a t  

preserv ing  t h e  December 12th t r i a l  d a t e .  

On November 29, 1977 ,  t h e  p l a i n t i f f  f i l e d  a motion f o r  r ehea r ing  

aimed a t  r eve r s ing  our November 2 ,  1977, dec i s ion  g r an t i ng  t h e  defendant ' s  
1/ - 

motion f o r  sumnary determinat ion.  Since the defendant has no t  y e t  

responded t o  t he  p l a i n t i f f ' s  motion f o r  rehear ing ,  any dec i s ion  on 

p l a i n t i f f ' s  motion w i l l  remain i n  abeyance. However, w e  t h ink  i t  only 

proper t o  no t e  t h a t ,  i n  i t s  motion t o  rehear ,  t h e  p l a i n t i f f  brought t o  

t he  Comis s ion ' s  a t t e n t i o n  f o r  t he  f i r s t  time c e r t a i n  mat te rs  t h a t  

were not  considered per se by the  Commission i n  i t s  November 2 ,  1977 

dec i s ion .  These ma t t e r s  involve p l a i n t i f f ' s  a l l e g a t i o n s  with  r e spec t  

t o  c e r t a i n  1868 abo r ig ina l  t i t l e  a r e a s  s i t u a t e d  w i th in  t h e  conf ines  of 

p l a i n t i f f ' s  p resen t  r e se rva t i on  t h a t  were not  re turned t o  t h e  Navajo 

Tribe.  W e  are r e f e r r i n g  t o  t he se  p a r t i c u l a r  items not  with any i n t e n t i o n  

of pre-judging p l a i n t i f f ' s  motion t o  rehear ,  bu t  simply because t he  

Commission was not  aware t h a t  i t  might have confused t h e  p a r t i e s  as t o  

t h e  scope of p l a i n t i f f ' s  a b o r i g i n a l  t i t l e  c la im as de l inea t ed  i n  t he  

1/ 41 Ind. C1. Corn. 85. - 
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a fo re sa id  opinion and order  of November 2, 1977. If such be  t h e  ca se ,  

then same c l a r i f i c a t i o n  is i n  order .  

In  our order  of November 2, 1977, t h e  Commission s t a t e d  t h e  

following : 

IT IS THEREFORE ORDERED t h a t  p l a i n t i f f ' s  c la im i n  t h i s  
matter is l imi t ed  t o  those aborigir ia l  t i t l e  lands  of t h e  
Navajo Tribe t o  which the  United S t a t e s  ext inguished t i t l e  
pursuant t o  t h e  Treaty of June 1, 1868, 15  S t a t .  667, bu t  
which the United S t a t e s  d id  no t  subsequently r e t u r n  t o  t h e  
Navajo Tribe.  a 

In  our accompanying opinion w e  concluded as fol lows:  

P l a i n t i f f ' s  c la im i n  t h i s  mat te r  is l imi t ed  t o  those  
a b o r i g i n a l  t i t l e  lands  of t h e  Navajo Tribe t o  which t h e  
United S t a t e s  ext inguished t i t l e  pursuant t o  the Treaty 
of June 1, 1868, bu t  which t h e  United S t a t e s  d i d  not 
subsequently r e t u r n  t o  t h e  Navajo Tribe.  A/ 

In  both ins tances  w e  meant p r e c i s e l y  what was s t a t e d .  I f  t h e r e  be  

any confusion, i t  stems from t h e  f a c t  t h a t  t he  Commission was no t  made 

aware of any s p e c i f i c  1868 abo r ig ina l  t i t l e  a r ea s  i n  t h e  presen t  

r e se rva t ion  t h a t  had not  Been re turned  t o  t h e  t r i b e ,  although w e  were 

c e r t a i n l y  aware of such p o s s i b i l i t i e s .  Thus, such s ta tements  appearing 

i n  t h e  November 2 ,  1977, opinion a s  

"In o t h e r  words, t he  presen t  Navajo Reservation is  no t  
a p a r t  of t he  p l a i n t i f f ' s  a b o r i g i n a l  t i t l e  claim i n  t h i s  
docket.  " 41 

"While t h e  Commission i s  not persuaded by p l a i n t i f f ' s  
conten t ions  t h a t  a claim f o r  t he  abo r ig ina l  t i t l e  l ands  
wi th in  t h e  Navajo Reservation is s t i l l  v i a b l e , .  . . . - 5/", 

2/ 41 Ind. C1.  Comm. 85, 96 - 
3 /  41 Ind. C l .  Comm. 85, 95 - 
4 /  41 Ind. C1.  Comm. 85, 92 - 
5 /  l b id .  - 
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were always s u b j e c t  t o  proof that with in  t h e  presen t  r e se rva t ion  t h e r e  

were c e r t a i n  1868 abo r ig ina l  t i t l e  a r ea s  t h a t  had never been returned t o  

the p l a i n t i f f  t r i b e .  I n  no way d id  t he  Commission ever intend t o  exc i se  

such 1868 abo r ig ina l  t i t l e  areas from the  p l a i n t i f f ' s  abo r ig ina l  t i t l e  

claim. 

Undoubtedly, a t  some s t a g e  of these proceedings t he  ques t ion  of t he  

"non-returned" 1868 abo r ig ina l  t i t l e  lands wi th in  t he  present  Navajo 

Indian Reservation w i l l  be  i n  i s sue .  Therefore,  i n  order  to  gain full 

advantage of t h e  impending t r i a l  on value,  t he  Commission w i l l  permit the 

p a r t i e s  t o  presen t  evidence of t h e  va lue  of t he  e n t i r e  Navajo a b o r i g i n a l  

title area a s  def ined under t he   omission's dec i s ion  of June 29, 1970, 

exc lus ive  of t he  1868 Navajo reserva t ion  and the  Mexican land g ran t s .  

Jerome K. Kuykendall , Chairman 

( ~ o h d .  Vance, Commissioner 

i dne r  

Margaret H. P ie rce ,  Commissioner 


