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OPINION OF THE COMMISSION 

Vance, Commissioner, de l ivered  the  opinion of t h e  Commission. 

The Comaission has before  i t  Docket 74 p l a i n t i f f s '  motion f o r  

rehearing of our decis ion of August 25, 1977, i n  these consol idated 

dockets,  40 Ind. C1.  Comm, 454. I n  tha t  dec is ion  t h e  Commission de ter -  

mined tha t  t he re  was n o t  s u f f i c i e n t  evidence i n  the record t o  apport ion 

the Sioux-Fort Laramie lands on t h e  b a s i s  of t he  numbers of each Sioux 

t r i b e  which ac tua l ly  used t h e  land. Therefore, based on its in t e rp re t a -  

t i o n  of t he  remand order  of t h e  Court of Claims, 205 C t .  C1. 148A(1974), 
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the Commission reentered its determinat ion of December 2 ,  1970, 24 Indm 

C1.  Comm. 147, t h a t  the  Yankton Sioux held a 17% i n t e r e s t ,  and the  T e t m  

Sioux an 83% i n t e r e s t ,  i n  t he  Sioux-Fort Lnramie area. 

The Docket 74 p l a i n t i f f s  ( ~ e t o n s )  move f o r  rehear ing  on t h r ee  

grounds. F i r s t ,  they a s s e r t  t ha t  t h e   omm mission's f i nd ing  t h a t  dur ing  

the per iod 1838 throu* 1858 For t  Lookout was located west of t h e  

r l i s sour i  River ( f ind ing  2, 40 Ind. C1. Comm. 477) is cont ra ry  t o  p r i o r  

Commission f ind ings  and the  evidence. Second, they assert t h a t  many of 

t h e  Commission's remaining f indings are erroneous, and t h a t  the C o d e s i o n  

f a i l e d  t o  f i nd  many s i g n i f i c a n t  f a c t s .  Thi rd , they  contend t h a t  t he  -- 
Commission e r r e d  as a mat te r  of law i n  f a i l i n g  t o  car ry  ou t  t h e  remand 

order  of the Court of Claims. The Docket 332-C p l a i n t i f f  (Yankton) 

supports  t h e  Commission's decis ion as being c o r r e c t  both i n  f a c t  and law. 

For the reasons i nd i ca t ed  below, the Commission cmcludes  t h a t  i ts  

dec i s ion  of August 25 ,  1977, was erroneous. W e  s h a l l  g ran t  t he  Tetm'  

motion for  rehear ing.  

Fort Lookout 

The T e t m s  a s s e r t  t h a t  t he   omm mission's f ind ing  on Fort  Lookout is  

contrary t o  f ind ings  entered i n  Docket 332-C i n  1970 (yankton Sioux 

Tr ibe  v. United S t a t e s ,  24 Ind. C1. Comm. 208, 228-32). He have re- - 
examined those f ind ings ,  and f i nd  no inconsis tency with a conclusion 

t h a t  Fort  Lookout was west of t h e  Missouri. 

The f ind ings  r e f e r r i n g  t o  Agent Moore, Agent Hatton, and Agent 

Vaughn, do no t  l o c a t e  Fort  Lookout e i t h e r  e a s t  o r  w e s t  of t h e  Missouri .  

The f i nd ing  r e f e r r i n g  t o  Agent Redfield was quoted out of context  by 
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the Tetons. The ac tua l  f inding s t a t e d  t h a t  Redfield found Yanktan 

v i l l ages  "on the  eas te rn  bank of the Missouri above the Big Sioux River, 

i n  the v i c i n i t y  of the  James River, a t  Fort Randall, and a t  Fort Lookout." 

24 Ind. C1. Comm. a t  231. The Teton pos i t ion  seems t o  be tha t  the  

Coxnudssion placed each of these s i t e s  "an the eas tern  bank of t h e  

AWssouri." The record is c lear ,  hawever, tha t  Fort Randall was west of 

the Missouri. Therefore, t h i s  Teton asse r t ion  is erroneous. 

A s  t o  the f inding on Warren, the C o d e s i o n  did f ind  t h a t  he 

reported the  Yanktons north of the  Missouri between t h e  Big Sioux River 

and Fort Lookout. However, Warren was merely using Fort Lookout 88 a 

well-known landmark on the Missouri. Warren's statement no more locates  

Fort Lookout eas t  (or  north) of t h e  Missouri than does Denig's statement 

(40 Ind. C1. Comn. a t  474), t h a t  the  Yanktons were e a s t  of t h e  lfissouri 

between the Vermillion and Fort P ie r re ,  p lace  Fort P i e r r e  e a s t  of the 

r ive  r . 
The Tetons fu r the r  a s se r t  tha t  t h e  f inding an Fort Lookout was 

contrary t o  the testimony of the experts  i n  the  case. This is t r u e  mly 

i n  par t .  D r .  John L. Champe, expert  witness f o r  the  Yanktons, t e s t i f i e d  

tha t  Fort Lookout was w e s t  of the  Missouri River f o r  t h e  e n t i r e  period 

covered by the  evidence. Tr. Vol. 111, pp. 152-56, 161-68. 

Final ly,  t h e  Tetons contend t h a t  the re  is no support i n  t h e  record 

fo r  the  Commission's f inding on Fort Lookout. This is not t rue.  There 

a re  no l e s s  than nine maps i n  evidence which show Fort Lookout on t he  

west s i d e  of the  Mssour i .  See Sioux Exhibits  509, 512, 515, 516, 519, 
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Yankton E x h i b i t s  M-2, M-5, M-6, Docket 332-A P l a i n t i f f ' s  E x h i b i t  269. 

We were unable  t o  f i n d  any maps which placed i t  e a s t  of t h e  r i v e r .  

I n  sum we conclude t h a t  o u r  f i n d i n g  t h a t  F o r t  Lookout was west o f  

t h e  Missour i  River  is supported by a preponderance of evidence and is 

c o r r e c t .  

Miscel laneous  Fac tua l  E r r o r s  

The Tetons contend t h a t  t h e  Commission h a s  made f i v e  o t h e r  f a c t u a l  

e r r o r s .  We have reexamined t h e  evidence,  and we f i n d  t h a t  w i t h  r e s p e c t  

t o  t h e  Kearny-Cooke e x p e d i t i o n  ( f i n d i n g  1 7 ) ,  and t h e  r e p o r t  of Agent 

Redf ie ld  ( f i n d i n g  6 4 ) ,  t h e  Tetons a r e  c o r r e c t .  W e  have t h e r e f o r e  

e n t e r e d  amended f i n d i n g s .  

E r r o r  of Law 

Docket 74 p l a i n t i f f s  contend t h a t  t h e  Commission's d e c i s i o n  n o t  t o  

r e a p p o r t i o n  t h e  For t  Laramie l and  between t h e  Yanktons and Tetons ,  on 

t h e  ground t h a t  t h e r e  was i n s u f f i c i e n t  evidence t o  do s o ,  was e r roneous  

a s  a m a t t e r  of law. The Tetons a s s e r t  t h a t  t h e r e  is s u f f i c i e n t  evidence 

i n  t h e  record  t o  determine t h e  r e l a t i v e  numbers of each group u s i n g  t h e  

land.  

The Commission's d i f f i c u l t y  wi th  the  evidence,  and t h e  reasons  f o r  

its conc lus ion  t h a t  t h e  evidence was i n s u f f i c i e n t  t o  determine t h e  

r e s p e c t i v e  numbers of  Y a n k t ~ n s  and Tetons us ing  t h e  l a n d ,  is exp la ined  

i n  t h e  Commission's op in ion ,  40 Ind. C 1 .  Corn. 468-75. The Tetons '  motion,  

and t h e  o r a l  argument he ld  November 10,  1977, have now convinced t h e  



41 Ind. C1. C o m .  160 164 

Commission that its decision of August 25, 1977, was based on too narrow 

a reading of the mandate of the Court of Claims. 

In our earlier decision we read the court's mandate as requiring us 

to determine from the evidence the exact numbers of Tetons and Yanktons 

which were using the Fort Laramie land. Therefore, when we were unable 

to determine these numbers with any degree of accuracy, we followed the 

second part of the court's mandate and reentered our apportionment of 

December 2, 1970. A careful rereading of the court's decision, however, 

indicates that the court did not expect such an exact determination by 

the Commission. A determination of the comparative populations of the 

two groups wing the land, or the percentage of the total population of 

each group using the land, is sufficient to satisfy the court's mandate. 

With this reinterpretation of the court's mandate in mind, we have 

reexamined the record and conclude that the findings we entered on 

August 25, 1977, are sufficient for us to determine the approximate 

percentage of each Sioux group that was using the Sioux-Fort Laramie 

lands. Specifically, our findings covering the periods immediately 

preceding and following the Fort Laramie Treaty support the following 

conclusions: The Oglalas spent a considerable portion of their time 

outside of the Sioux-Fort Laramie area. Their hunting activities took 

place mostly in the areas to the south of the North Platte River and 

to the west of the subject area. The Brules, although also conducting 

hunting activities outside the tract, did conduct a greater proportion 

of their activities inside the tract than did the Oglalas. The 
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Minneconjous a l s o  conducted some of  t h e i r  a c t i v i t i e s  t o  t h e  s o u t h  and 

west  o f  t h e  Sioux-Fort Laramie a r e a ,  bu t  t h e  g r e a t e r  p o r t i o n  of t h e i r  t i m e  

was s p e n t  w i t h i n  t h e  Sioux-Fort Laramie lands .  The Sans Arcs,  Hunkpapa, 

Two K e t t l e ,  and Blackfeet  Sioux were almost always l o c a t e d  w i t h i n  t h e  

s u b j e c t  a r e a .  The more n o r t h e r n  Teton bands d i d  spend p a r t  of t h e i r  

t i m e  e a s t  of t h e  Missour i ,  and were c r e d i t e d ,  a long  w i t h  t h e  Yanktonais,  

wi th  a b o r i g i n a l  t i t l e  t o  l a n d s  e a s t  of t h e  r i v e r  ( see  23 Ind.  C1. Coxran. 

419). The Yanktons spen t  most of t h e i r  t ime e a s t  of  t h e  Missour i  R iver  

i n  Royce Area 410. However, t h e r e  was Yankton a c t i v i t y  i n  t h e  Sioux- 

For t  Laramie l a n d s ,  p a r t i c u l a r l y  i n  t h a t  area c l o s e  t o  t h e  Missour i .  

Upon weighing t h e  evidence,  inc lud ing  con t e i p o r a r y  s i g h t  i n g s  and 

r e p o r t s ,  and t h e  test imony of t h e  e x p e r t  w i t n e s s e s ,  t h e  Commission is 

of t h e  op in ion  t h a t  around t h e  t ime of t h e  F o r t  Laramie T r e a t y  of 1851 

approximately  two-thi rds  of t h e  Brules ,  30% of t h e  Ogla las ,  75% o f  t h e  

Minneconjous, 90% of t h e  Two K e t t l e ,  Hunkpapa, Sans Arcs,  and Blackfee t  

Sioux, and 25% of  t h e  Yanktons used and occupied t h e  Sioux-Fort Laramie 

lands .  

The Commission has  p rev ious ly  made f i n d i n g s  on t h e  t o t a l  popu la t ions  
1/ - 

of t h e  v a r i o u s  Sioux groups. See 24 Ind.  C1. Comm. a t  173-74. Applying 

1/ Those f i n d i n g s  show t h e  r e s p e c t i v e  band populat ions ,counted i n  lodges ,  - 
as fol lows:  

Vaughan-Twiss Harvey Warren 

Brule  
Oglala  
Minnecon j ous  
Blackfee t  
Two K e t t l e  
Hunkpapa 
Sans Arc 
Yankton 
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t o  these  population f i g u r e s  t h e  percentage of usage ind i ca t ed  above, we 

a r e  a b l e  t o  c a l c u l a t e  t he  r e spec t ive  i n t e r e s t s  of t h e  Yanktons and t h e  
2/ - 

Tetons i n  t he  Sioux-Fort Laramie lands.  

Based on these  c a l c u l a t i o n s ,  t h e  Commission coneludes t h a t  the 

Yankton Sioux held an undivided 7% i n t e r e s t ,  and t h e  Teton Sioux an 

undivided 93% i n t e r e s t ,  i n  t he  Sioux Fort  Laramie lands.  

z c & 4 4  
ance, Commissioner 

W e  concur: 

~ a r ' ~ a t e t  k. Pierce ,  Commissioner 

2/ For example, using the  Vaughan-Twiss f i g u r e s ,  and mult iplying by t h e  - 
above ind ica ted  percentages,  we g e t  t he  following r e s u l t s :  

Tota l  Population x X of use = Populat ion Using Land 

Brule 
Oglala 
Minneconj ous 
Blackfeet 
Two Ke t t l e  
Hunkpapa 
Sans Arc 
Yankton 

Yankton : 94 lodges ou t  of 1,345 = 7% 
Teton: 1,251 lodges ou t  of 1,345 = 93% 

The Conmission used t h e  same method with t h e  Harvey and Warren es t imates .  


