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BEFORE THE INDIAN CLAIMS COMMISSION 

THE FORT BELKNAP INDIAN COMMUNITY,) 
THE BLACKFEET AND GROS VENTRE ) 
TRIBES OF INDIANS, 

P l a i n t i f f s  ,) 
1 

v .  1 
1 

THE UNITED STATES OF AMERICA, 1 

Defendant. ) 

Docket Nos. 250-A and 279-C 

Decided: February 24,  1978 

Appearances : 

John M. S c h i l t z ,  At torney f o r  P l a i n t i f f  
Ass in ibo ine  T r i b e  of F o r t  Ber thold  Ind ians .  

J e r r y  C. S t r a u s ,  At torney f o r  P l a i n t i f f  
Blackfeet  and Gros Ventre T r i b e s ,  Wilkinson 
Cragun and Barker ,  P a t r i c i a  L. Brown and 
Joseph P. Markoski were on t h e  b r i e f s .  

Marvin L. Schneck, w i t h  whom was A s s i s t a n t  
Attorney General  James W. Moorman, At to rneys  
f o r  Defendant. 

OPINION ON DEFENDANT'S MOTION TO STRIKE 
PLAINTIFFS RESPONSE TO DEFENDANT'S OBJEC- 
TIONS TO PLAINTIFFS' FINDINGS OF FACT ON 
FISCAL MATTERS. 

Blue,  Commissioner, d e l i v e r e d  t h e  opinion of t h e  Commission. 

Defendant has  moved t o  s t r i k e  t h e  p a r t  of p l a i n t i f f s '  submission on 

f i s c a l  c la ims e n t i t l e d  " P l a i n t i f f s '  Response t o  Defendant 's  Objec t ions  t o  

P l a i n t i f f s '  F indings  of Fact  on F i s c a l  Mat ters ."  I f  w e  deny t h e  motion,  

defendant a s k s  permiss ion t o  respond t o  p l a i n t i f f s '  o b j e c t i o n s  t o  de fendan t ' s  

proposed f i n d i n g s .  Defendant contends t h a t  t h e  m a t e r i a l  i t  a s k s  u s  t o  s t r i k e  

is i n  v i o l a t i o n  of Rule 29 ( b ) ,  Ind ian  Claims Commission General  Rules  of 

Procedure,  which reads  a s  fol lows:  
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(b) Sta tements  of f a c t  o r  p r o p o s i t i o n s  of law presen ted  
i n  de fendan t ' s  b r i e f  a s  m a t t e r s  of de fense ,  and no t  p roper ly  
w i t h i n  t h e  scope of p l a i n t i f f ' s  o r i g i n a l  b r i e f ,  may be  d i scussed  
by p l a i n t i f f  i n  a  r e p l y  b r i e f ,  bu t  m a t t e r s  w i t h i n  t h e  proper  scope 
of p l a i n t i f f ' s  o r i g i n a l  b r i e f  s h a l l  no t  a g a i n  be d i scussed  i n  a 
r e p l y  b r i e f .  

I n  a n  e a r l i e r  motion, f i l e d  J u l y  20 ,  1977, defendant  asked u s  t o  pro- 

h i b i t  p l a i n t i f f s '  from f i l i n g  t h e  m a t e r i a l  they now a s k  u s  t o  strike. I n  

t h e  e a r l i e r  motion they argued t h a t  Rule 29 makes no p rov i s ion  f o r  a r e p l y  

t o  o b j e c t i o n s  t o  f i n d i n g s .  Feel ing incapable  of determining t h a t  a docu- 

ment n o t  y e t  i n  e x i s t e n c e  was going t o  v i o l a t e  our  r u l e s ,  we denied t h e  

motion wi thou t  d i scuss ion .  

Defendant now contends t h a t  some of t h e  m a t e r i a l  p l a i n t i f f s  have 

a c t u a l l y  f i l e d  is "a con t inua t ion  of a  d i s c u s s i o n  of t h e  m a t e r i a l s  found 

i n  t h e i r  o r i g i n a l  b r i e f " ,  no t  a  r e p l y  t o  new m a t e r i a l .  

It i s  t r u e  t h a t  Rule 29 makes no express  p rov i s ion  f o r  responses  t o  

ob j e c t i o n s  t o  proposed f i n d i n g s  . Neither  does i t  make express  p r o v i s i o n  

f o r  t h e  o b j e c t i o n s  themselves.  We b e l i e v e  t h e  proper  i n t e r p r e t a t i o n  of 

Rule 29 i s  t h a t  i t  permi t s  a  r e p l y  t o  any new con ten t ion  of f a c t  o r  l a w  

made by defendant  i n  t h e  papers  by which i t  submits t h e  case  f o r  d e c i s i o n  

a f t e r  t r i a l ,  r e g a r d l e s s  of what t i t l e  o r  t i t l e s  i t  p u t s  on t h o s e  papers .  

Thus a  r e p l y  t o  new m a t e r i a l  i n  "Objections" is j u s t  a s  proper  a s  a  r e p l y  

t o  new m a t e r i a l  i n  t h e  " ~ r i e f . "  By t h e  same token,  r e p e t i t i o n  o r  para- 

phrase  of m a t e r i a l  a l r e a d y  presented by t h e  p l a i n t i f f  i n  i ts  o p p o s i t i o n  

1s n o t  a rep ly .  

So much f o r  t h e  law. W e  have a  p r a c t i c a l  ques t ion  b e f o r e  us .  What 

p o s s i b l e  good w i l l  i t  do at t h i s  s t a g e  of t h e  c a s e  t o  t a k e  t h e  time for t h e  
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careful consideration of the suspect 224 pages of ~laintiffs' reply 

necessary to determine how much, if any, is response to new material 

and how much is rehash of contentions previously made? We assume, by 

submitting its motion, that defendant trusts our ability to ignore the 

possible prejudicial effect of the 224 pages if we should find them 

improper and grant the motion to strike. We believe we can do the same 

thing with a substantial saving of time, by simply disregarding, the 

redundant material. 

As to defendant's alternative motion, that we let it file another 

booklet if we deny the motion to strike, we need only state we are 

persuaded by reason, not repetition. If plaintiffs have been excessively 

long-winded, they have harmed only themselves. Due process does not 

require us to let everyone weary us equally. 

The motion will be denied. 

Rrantley Blue, ~ongdissioner 
Me concur: 

Efargaret (H. Pierce, Commi.ssioner 


