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BEFORE THE INDIAN CLAIMS COMMISSION 

SHAWNEE TRIBE OF INDIANS OF 
OKLAHOMA, e t  a l e ,  

EASTERN SHAWNEE TRIBE OF 
OKLAHOMA, et a l . ,  

ABSENTEE SHAWNEE TRIBE OF 
OKLAHOMA, e t  a l . ,  

P l a i n t i f f s ,  

v. 

THE UNITED STATES OF AMERICA, 

Defendant. 

Decided: March 10, 1978 

1 
) Docket No. 64 
1 
1 
) Docket Nos. 335and 338 
1 
1 
1 
1 
1 
1 
1 
) 
) 
1 
) 

FINDINGS OF FACT ON ATTORNEYS' FEE 

UPON CONSIDERATION of the j o i n t  p e t i t i o n  f o r  award of a t torneys '  

fee ,  f i l e d  July 18, 1977, by James R. F i t zha r r i s ,  a t torney  of record f o r  

the Shawnee Tribe of Indians of Oklahoma, et a l . ,  p l a i n t i f f s  i n  Docket 

64, and Jack Joseph, a t torney  of record f o r  the  Eastern Shawnee Tribe of 

Oklahoma, e t  ale, and the  Absentee Shawnee Tribe of Oklahoma, e t  a l . ,  

p l a i n t i f f s  i n  Dockets 335 and 338, the  j o i n t  statement accompanying s a i d  

p e t i t i o n ,  the  subs t an t i a t ion  submitted i n  support of s a i d  p e t i t i o n  and 

the  record i n  its e n t i r e t y ,  t he  Commission makes the  following f indings 

of f a c t :  

1. Pe t i t i on .  On July 18, 1977, James R. F i t z h a r r i s ,  a t torney  of 

record f o r  t h e  Shawnee Tribe of Indians of Oklahoma, p l a i n t i f f  i n  Docket 
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64, and Jack Joseph, a t torney  of record f o r  the  Eastern Shawnee Tribe of 

Oklahoma and t h e  Absentee Shawnee Tribe of Oklahoma, p l a i n t i f f s  i n  Dockets 

335 and 338, f i l e d  a j o i n t  p e t i t i o n  pursuant t o  Section 15  of t h e  Indian 

Claims Commission Act, 60 S t a t .  1049, 1053 (1946), f o r  t he  award of 

a t torneys '  fees ,  i n  the  amount of $87,257.34 i n  Docket 64 and $87,257.34 

i n  Dockets 335 and 338, o r  a t o t a l  of $174,514.68. The t o t a l  sum requested 

represents  an amount equal t o  t en  per cent  (10%) of t h e  f i n a l  award of  

$1,745,146.86, entered on June 3, 1977, 40 Ind. C 1 .  Comm. a t  173, i n  the  

consolidated Dockets 64, 335 and 338. The j o i n t  statement accompanying 

t h e  fee  p e t i t i o n  set f o r t h  the  appl icable  provisions of t he  various cont rac ts ,  

and assignments and extensions thereof ,  t he  na ture  of t he  claims aga ins t  

t h e  government, and statements of the se rv ices  rendered t o  e s t a b l i s h  t h a t  

s a id  a t torneys  and o the r s  involved therewith had contr ibuted equal ly 

i n  rendering valuable l e g a l  s e rv ices  i n  successfu l ly  prosecut ing s a i d  

claims and u l t imate ly  rece iv ing  a f i n a l  award. 

2. Award. On June 3, 1977, t h e  f i n a l  award entered he re in  provided 

as follows: 

IT IS THEREFORE ORDERED t h a t  Docket Nos. 64 and 335, 
and t h e  claims of the  above-captioned Shawnee plain- 
t i f f s  i n  Docket No. 338 be,and the  same hereby a r e ,  
consolidated f o r  t he  purpose of en t ry  of f i n a l  judg- 
ment, and I T  IS FURTHER ORDERED t h a t  t he  S t ipu la t ion  
f o r  Entry of F ina l  Judgment is hereby accepted, and 
t h e  J o i n t  Motion f o r  Approval of Settlement and f o r  
Entry of F ina l  Judgment is hereby granted, and t h a t  
p l a i n t i f f s  i n  Docket 64, the  Shawnee Tribe of Indians 
of Oklahoma, and p l a i n t i f f s  i n  Dockets 335 and 338, t h e  
Eastern Shawnee Tribe uf Sklahoma and the  Absentee 
Shawnee Tribe of Oklahoma s h a l l ,  i n  f u l l  se t t lement  of 
a l l  t h e i r  respec t ive  claims under these  consolidated 
dockets,  have and recover from t h e  defendant, on behalf 
of the  Shawnee Tribe as i t  exis ted  i n  1795, t he  sum 
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of One Mil l ion Seven Hundred Forty Five Thousand 
One Hundred Forty Six Dollars  and Eighty Six Cents 
($1,745,146.86), sub j ec t  t o  t he  terms and provis ions  
set  f o r t h  i n  t he  S t ipu l a t i on  f o r  Entry of F ina l  
Judgment. */ 

Funds t o  pay t h e  s a i d  award were appropriated by Publ ic  Law NO. 95-240 

(March 7,  1978). 

3. Contracts .  

(a) Shawnee Tribe of Indians of Oklahoma. The claim presented i n  

Docket 64 w a s  i n i t i a t e d  pursuant t o  a con t r ac t ,  designated I - b i n d .  42267, 

between authorized t r i b a l  represen ta t ives  of t h e  Shawnee Tribe of Indians 

of Oklahoma and Charles B. Rogers, dated January 27, 1950. A f i f t y  percent  

i n t e r e s t  i n  t he  con t r ac t  w a s  assigned on January 31, 1950, by Attorney 

Rogers t o  Arthur B. Honnold and t h e r e a f t e r  the agreement was approved on 

Apr i l  13, 1950, f o r  a per iod of ten  years  beginning with t h e  d a t e  of i ts  

approval.  By an assignment, dated August 10,  1953, and approved May 27, 

1955, Attorneys Rogers and Honnold assigned a 60% por t ion  of t h e i r  i n t e r e s t  

i n  t h e  c o n t r a c t s  pe r t a in ing  t o  Docket 64 t o  an a t t o rney  group c o n s i s t i n g  

of Jay H. Hoag, Rodney J. Edwards, Clarence G. Lindquiat,  Denis McGinn, 

James R. F i t z h a r r i s  and 0. R. McGuire. 

Contract I-1-ind. 42267 was amended on February 6,  1977, approved 

March 1, 1977,  making i t  r e t r o a c t i v e  t o  Apr i l  13, 1960, and extending 

its term through March 1, 1980. 

The fol lowing a t to rneys  i n  Docket 64 who have or d i d  have an i n t e r e s t  

i n  t he  f e e  a r e  repor ted  deceased: Charles B. Rogers, Arthur B. Honnold, 

Jay H. Hoag, Clarence H. Lindquis t ,  Denis McGinn and 0. R. McGuire. 

*/ 40 Ind. C1. Corn. 161,173-74. - 
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(b) Eastern Shawnee Tribe of Oklahoma. The Eastern Shawnee 

Tribe of Oklahoma i n  Docket 335, were i n i t i a l l y  represented by Attorneys 

Henry J s  Aaron and Charles Aaron under Contract No. I-1-ind. 42019, dated 

February 7, 1947. The cont rac t  approved May 7, 1948, f o r  a period of 

t en  years beginning with t h e  da te  of approval, provided, i n t e r  a l i a :  

"This cont rac t  s h a l l  not  be e f f e c t i v e  u n t i l  an  
agreement between the  p a r t i e s  of the  second p a r t  and 
o the r  firms of a t torneys  (known a s  J o i n t  E f fo r t s  
Agreement ) becomes e f f e c t i v e ,  and i f  such agreement 
has not  become e f f e c t i v e  by October 1, 1948, t h i s  
agreement s h a l l  be void and have no f u r t h e r  fo rce  
and e f f e c t .  

This cont rac t  was voided f o r  t he  reason t h a t  t h e  J o i n t  E f fo r t s  

Agreement d id  not  become e f f e c t i v e  by October 1, 1948. Subsequently 

the  concerned p a r t i e s  executed a new J o i n t  E f fo r t s  Agreement, i ts  

terms requi r ing  i t  t o  become e f f e c t i v e  by December 30, 1948. The J o i n t  

E f fo r t s  Agreement became e f f e c t i v e  on December 17, 1948, and on December 

24, 1948, the  a t torney  cont rac t  of February 7, 1947, was r e i n s t a t e d  and 

approved by the  t r i b a l  representa t ives  and Aaron, Aaron, Schimberg and 

Hess (formerly Aaron and Aaron) f o r  a period of t en  years  beginning 

December 24, 1948. 

By an agreement approved July 6,  1951, t h e  law f i rm of Aaron, Aaron, 

Schimberg and Hess conveyed a l l  i ts  r i g h t s ,  t i t l e  and i n t e r e s t  i n  Contract 

No. I-1-ind. 42019 t o  t h e  law f i rm of Brown, Dashow and Ziedman, which 

f i rm subsequently became t h e  l a w  f i rm of Brown, Dashow and Langelut t ig .  

The cont rac t  was subsequently extended f o r  two periods of f i v e  years  

each through December 23, 1963, and then was amended by the  p a r t i e s  on 
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November 30, 1963, t o  extend t h e  term f o r  a period of ten  years from 

December 24, 1963. The amendment was approved on December 18. 1963. 

By an  amendment dated November 13, 1969, the  cont rac t ing  l a w  f i r m  

became Brown, Dashow, Langeluttig, Arons and Doran and Attorney Jack Joseph 

became a pa r ty  t o  t h e  agreement. 

On Apri l  21, 1977, an extension of the  con t rac t  from December 24, 

1973, through December 23, 1978, was approved. 

( c )  Absentee Shawnee Tribe of Oklahoma. A con t r ac t ,  designated 

Contract No. I-1-ind. 42278, between the  Absentee Shawnee Tribe of Oklahoma 

f o r  representa t ion  of them he re in  by the  law f i rm of Brawn, Dashow and 

Ziedman was concluded Apr i l  25, 1950. The cont rac t  was approved 

September 29, 1950, f o r  a period of t e n  years  beginning with the  d a t e  

of approval. The cont rac t  was extended by agreement between the  p a r t i e s  

f o r  a term of f i v e  years from September 29, 1960, approved November 16, 

1960. The con t rac t  was amended on January 27, 1970, and approved Apri l  13, 

1970, t o  change the f i rm name of the a t torneys  t o  Brown, Langeluttig,  

Arons and Doran and t o  add t h e  name of Jack Joseph as a pa r ty  thereto.  

An extension of t h e  cont rac t  a s  amended w a s  approved Apri l  28, 1977, 

f o r  t h e  period beginning September 27,  1975, t o  September 27, 1978. 

4. Pe r t inen t  Contract Provisions. The cont rac ts  with the  Eastern 

Shawnee and Absentee Shawnee Tribes ( p l a i n t i f f s  i n  Dockets 335 and 338) 

provided t h e  con t rac t  a t to rneys '  compensation would be ". . . wholly 

' 1  contingent  upon a recovery for t he  t r i b e .  . . and amount t o  ". . . t en  

per  centum (10%) of any and a l l  sums recovered. . ." through t h e  e f f o r t s  

of s a i d  a t torneys .  



The con t r ac t  with t he  Shawnee Tribe of Indians of Oklahoma ( p l a i n t i f f  

i n  Docket 64),  provided t h e  con t r ac t  a t t o rneys  would r ece ive  such compen- 

s a t i o n  a s  may be found equ i t ab l e ,  no t  exceeding t e n  per  centum of t h e  

amount recovered on behalf of t h e  t r i b a l  p l a i n t i f f s .  

5. Requested Fee. The p e t i t i o n e r s  h e r e i n  pray f o r  two sepa ra t e  

awards each i n  t h e  amount of $87,257.34; one t o  t h e  a t t o rney  of record  

i n  Docket 64, and the  o the r  t o  t h e  a t t o rney  of record i n  Dockets 335 

and 338. The t o t a l  a t t o rneys '  f e e  requested is $174,514.68 which is t en  

per  cen t  (10%) of t h e  t o t a l  award of $1,745,146.86. 

6. Notices t o  P a r t i e s .  On Ju ly  21, 1977, copies  of t h e  p e t i t i o n  

f o r  a t t o rneys '  f e e  were forwarded t o  t h e  t r i b a l  r ep re sen t a t i ve s  of t h e  

p l a i n t i f f  t r i b e s ,  the  Commissioner of Indian A f f a i r s ,  Department of t h e  

I n t e r i o r ,  and t h e  Department of J u s t i c e  reques t ing  comments o r  information 

f o r  t h e  Co~tnnission's cons idera t ion  i n  determining t h e  amount of t h e  

a t t o rneys '  f ee  t o  be allowed. No response has  been received from any 

of t h e  p l a i n t i f f s .  

7.  Defendant's Response. The January 6 ,  1978, response of t h e  

defendant t o  t h e  n o t i c e  aforementioned enclosed a copy of a let ter  dated 

December.30, 1977, from t h e  Off ice  of the  S o l i c i t o r  of t h e  Department 

of t h e  I n t e r i o r  and an accompanying memorandum dated December 5, 1977, 

from the  Ass i s t an t  Secre ta ry  f o r  Indian Affairs, and ind i ca t ed  t h a t  n e i t h e r  

the Department of I n t e r i o r  nor t h e  Department of J u s t i c e  takes  any p o s i t i o n  

as t o  t h e  a t t o rneys '  f ee s  requested i n  t h e  app l i ca t i on .  
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8. Conclusion. The a t torneys  f o r  the  p l a i n t i f f s  i n  Dockets 64, 335 

and 338 undertook se r ious  r e s p o n s i b i l i t i e s  and complex l i t i g a t i o n  pursuant 

t o  agreement wherein, i n  a l l  the  above cases,  t h e  payment of compensation 

was contingent upon recovery. Considering the  r e s p o n s i b i l i t i e s  assumed, 

t h e  d i f f i c u l t  problems of fact and l a w  here in  presented and resolved, t h e  

time and work involved i n  l i t i g a t i n g  the  i s sues ,  t h e  award obtained, and 

a l l  appropr ia te  f a c t o r s  pe r t inen t  t o  the  determination of a t torneys '  fees  

under the s tandards es tab l i shed  by t h e  Indian Claims Commission Act, the 

Commission concludes the  claims a t to rneys  have rendered valuable l e g a l  

s e rv ices  i n  prosecuting t h e i r  c l i e n t s '  claims and u l t imate ly  obtaining 

a judgment. Pursuant t o  the  cont rac ts  i n  force  between the  at torneys 

and the  Indian p l a i n t i f f s  and s a i d  s tandards ,  t h e  a t torneys  herein have 

earned a gross  f e e  of $174,514.68 represent ing  t en  per cent  of the  award 

t o  the  p l a i n t i f f s .  In accordance with t h e  p e t i t i o n  f i l e d  by the  a t torneys  

of record,  t he  C o d s s i o n  f inds  t h e  a t torneys '  f ee  here in  awarded f o r  

s e rv ices  rendered should be apportioned (1) one-half, o r  t h e  sum of $87,257.34, 

t o  James R. F i t z h a r r i s ,  on h i s  own behalf and on behalf of a l l  cont rac t  

a t to rneys  having o r  claiming an i n t e r e s t  i n  the  a t torneys '  f ee  i n  Docket 

64, f o r  d i s t r i b u t i o n  by him t o  such a t torneys  o r  t h e i r  representa t ives  i n  accord 

with t h e i r  respec t ive  i n t e r e s t s ,  and (2) one-half, o r  t he  sum of $87,257.34, 

t o  Jack Joseph, on h i s  own behalf and on behalf of a l l  cont rac t  a t torneys  

o r  l e g a l  firms having o r  claiming an i n t e r e s t  i n  the  a t torneys '  f e e  i n  

Dockets 335 and 338, f o r  d i s t r i b u t i o n  by him t o  such at torneys and l e g a l  

f i rms i n  accord with t h e i r  respec t ive  i n t e r e s t s .  Payment of these  sums a r e  i n  
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full and complete satisfaction of any and a l l  claims for legal services 

rendered to  the plaint i f fs  in  Dockets 6 4 ,  335 and 338. 


