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BEFORE THE INDIAN CLAIMS COMMISSION 

THE BOIS FORTE BAND, PETER SMITH, 
CALVIN KADUB, WILLIAM JOHNSON, 
and LAWRENCE A .  CONNOR, 1 

1 
P l a i n t i f f s ,  1 

v. ) Docket No. 18-D 

THE UNITED STATES OF AMERICA, 1 
1 

Defendant. 1 

FINDINGS OF FACT ON ATTORNEYS' FEE 

Upon c o n s i d e r a t i o n  of t h e  p e t i t i o n  f o r  an award of a t t o r n e y s '  f e e  i n  

this case and t h e  s t a tement  i n  s u p p o r t  t h e r e o f ,  f i l e d  on December 23,  1977, 

by Rodney J. Edwards, a t t o r n e y  of record  f o r  the Bois For te  Band, e t  a l . ,  

p l a i n t i f f s  h e r e i n  and upon c o n s i d e r a t i o n  of t h e  e n t i r e  record  i n  t h i s  docke t ,  

i n c l u d i n g  t h e  s e v e r a l  c o n t r a c t s  of employment of a t t o r n e y s  by t h e  p l a i n t i f f s  

and assignments of i n t e r e s t  i n  those  c o n t r a c t s ,  t h e  Commission makes the 

fol lowing f i n d i n g s  of f a c t :  

1. The Award. On January 2 8 ,  1977, the Commission e n t e r e d  a  f i n a l  

award i n  t h i s  case awarding t h e  sum of $1,023,808.65 t o  t h e  Bois F o r t e  

Band of Chippewa Indians .  (39 Ind. C1. Com. 300, 325). Funds t o  s a t i s f y  

t h e  judgment were made a v a i l a b l e  pursuant  t o  Public Law 95-240, approved 

March 7, 1978. 
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2. The Pet i t ion .  h December 23, 1977, Rodney J. Edwards, a t torney  

of record i n  t h i s  case,  f i l e d  a p e t i t i o n  f o r  an award of at torneys '  f e e  

on behalf of himself and a l l  other  contract  a t torneys having an i n t e r e s t  

i n  the fee i n  Docket 18-0. The p e t i t i o n  requests  the Commission t o  make 

an award of a t to rneys t  fee i n  the  amount of $102,380.86, being t e n  percent 

of the  f i n d  judgment of $1,023,808.65, which was entered i n  t h i s  docket. 

3. Attorneys' Contracts.  Attorneys' se rv ices  i n  t h i s  case were 

i n i t i a l l y  performed under a cont rac t  of October 13, 1949, i den t i f i ed  as 

I-1-ind. 42241, between the  Minnesota Chippewa Tribe and Austin L. Lathers,  

Jay H. Hoag, and Clarence G. Lindquist,  e f f e c t i v e  January 26, 1950, the 

d a t e  of its approval by the  Assistant Commissioner of Indian Affa i rs ,  U.S. 

Department of t h e  I n t e r i o r .  The cont rac t  was f o r  a term of 10 years 

a t  which time i t  became subjec t  t o  a t e n  year  extension, by approval of 

the  Commissioner of Indian Affa i rs ,  i n  the  event the  claims of the  

Minnesota Chippewa Tribe had not then been f i n a l l y  disposed o f ,  

A t  the  exp i ra t ion  of the 1949 cont rac t ,  a new cont rac t ,  dated May 20, 

1960, was entered i n t o  by the Minnesota Chippewa Tribe and at torneys 

Clarence G. Lindquist,  Jay H. Hoag, Edward L. Gruber, and Rodney. J. 

Edwards. .The 1960 cont rac t ,  i den t i f i ed  as 14-20-0650, No. 854, was approved 

by t h e  Deputy S o l i c i t o r ,  United S ta t e s  Department of the  In t e r io r  on 

March 20, 1961, f o r  a period of 10  years  from the  da te  of approval. 

Contract No. 854 has been subjec t  t o  seve ra l  extensions, the most recent  

being f o r  a period of 1 year irom March 20, 1977, by approval of the 

I n t e r i o r  Departmest. 



42 Ind. C1 .  Comm. 164 

The provis ions  f o r  a t t o rneys '  f e e  i n  con t r ac t  No. 854 are not 

i d e n t i c a l  with those i n  i ts predecessor con t r ac t  of October 13, 1949, 

bu t  t he  d i f f e r ences  with respec t  t o  Indian Claims C o d s s i o n  work are not  

s i g n i f i c a n t .  Contract No. 854 under which Docket 18-D was completed 

provides i n  app l i cab l e  p a r t  a s  follows : 

In cons idera t ion  of t he  s e rv i ce s  rendered and t o  be 
rendered under the  terms of t h i s  cont rac t  and p r i o r  con t r ac t  
bear ing symbol I-1-ind-42241, the  p a r t i e s  of t h e  second p a r t  
s h a l l  be  e n t i t l e d  t o  rece ive  and s h a l l  be  paid such com- 
pensat ion a s  t he  Secretary of the  I n t e r i o r  o r  h i s  authorized 
r ep re sen t a t i ve  o r  i f  submitted t o  a Court, Tribunal o r  Camis- 
s i o n ,  such Court, Tribunal o r  Commission may determine t o  
be reasonable and equ i t ab l e  compensation f o r  t he  s e rv i ce s  
rendered he re in ,  but i n  no event s h a l l  t he  aggregate fee 
exceed ten  per  centum (10%) of the sum o r  sums recovered o r  
procured through their e f f o r t s  i n  whole o r  i n  p a r t  f o r  such 
Indians,  whether by such a c t i o n  or a c t  of any department of 
government o r  of Congress o r  otherwise.  

Contract No. 854 l i m i t s  t he  d u t i e s  of the a t t o rneys  t o  advis ing,  

represen t ing ,  and prosecut ing claims f o r  t h e  Minnesota Chippewa Indians 

a r i s i n g  ou t  of t h e  Treaty of August 7, 1866 (14 S t a t .  765), which t r e a t y  

gave rise t o  t he  claim f o r  compensation i n  Docket 18-D. The cont rac t  

contains  the following provis ion  on the assignment of i n t e r e s t s  i n  

a t t o rneys  ' fees : 

It is  hereby agreed by t he  p a r t i e s  of t he  second p a r t  
t h a t  this con t r ac t  is  sub jec t  t o  the terms and provis ions 
of t he  app l i cab l e  ass;. :.iner.rs of i n t e r e s t  i n  t he  a t to rney  
fees which have h e r e i ~ ; a r e  been a2proved by t h e  Commissioner 
of Indian Afialrs. 

4. Assignment o: I c t z z e s t s  i n  Attorneys'  Contracts.  

(a) B:r , ,re>r.a;.z s S ~ v r 3 r r  18, 1943, approved on January 27,  

1950, by the  %parmerit of ;:Id Lr.;.2:;~z (tile qproval  was given sub jec t  
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to condi t ions which do not a f f e c t  t h i s  proceeding), Austin L. Lathers ,  

Jay H. Hoag, and Clarence G. Lindquist assigned the following i n t e r e s t s  

i n  con t r ac t  I-1-ind. 42241 of October 13, 1949: 

G. Arthur Johnson 4.25 

Verne Re Edwards 1 
Rodney J. Edwards ) 4.25 

Ward Winton 3.06 
1/ 

Thomas L. S t .  Germain 0.55- 
h e i r s  

Herschel B. Fryberger , 1.70 
Jr . 

E. L. Gruber 2.102 

Paul L. Adams 1 
James J. Fenlon 1 1-70 

H. J. Grannis 1.70 

Aus t inL .  Lathers ) 
Jay He Hoag ) 65.688 
Clarence G. Lindquis t )  

Preston Boyden 1 
George E. McGrath 15.00 
Pa t r i ck  A .  Burke 1 

1/ The agreement of November 18, 1949, provided t h a t  t he  i n t e r e s t s  l i s t e d  - 
were sub jec t  t o  determinat ion by the  Court of C la im  o r  Commission of t he  
fees of Thomas L. St.  Germain a t  t he  time of h i s  decease. Commission 
f ind ings  i n  support of an order  allowing a t to rneys '  fee i n  Docket 18-B, 
Minnesota Chippewa Tribe, e t  a l .  v.  United S t a t e s ,  16 Ind. C1 .  Cow. 423, 
424 (1965) state t h a t  none of the  h e i r s  of Thomas L. S t .  Germain executed 
the agreement of November 18, 1949, and t h a t  i t  is not an e f f e c t i v e  
agreement as t o  them. The record i n  t h i s  proceeding contains  no information 
regarding this i n t e r e s t .  
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The con t r ac t  of November 18, 1949, provides t h a t  when approved by 

the  Commissioner of Indian Af fa i r s ,  i t  s h a l l  c o n s t i t u t e  and be  an  assign-  

ment i n  each of s e v e r a l  con t r ac t s  r e c i t e d  t he re in ,  inc lud ing  con t r ac t  

No. 42241 of October 13, 1949, predecessor of con t r ac t  No. 854 involved 

i n  t h i s  proceeding. The November 18, 1949, con t r ac t  a l s o  provides  t h a t  

i t  s h a l l  apply t o  renewal con t r ac t s  of the p a r t i e s  t he re to .  

(b) By an agreement of Apr i l  18, 1950, approved July 13,  1950, 

Austin L. Lathers ,  Jay H a  Hoag, and Clarence G. Lindquis t ,  con t r ac t i ng  

a t t o rneys  i n  con t r ac t  No. 42241 assigned an i n t e r e s t  i n  t h e  f e e s  t o  be  

allowed and paid i n  s eve ra l  con t r ac t s ,  inc lud ing  con t r ac t  No. 42241, 

t o  Denis McGinn and James A. F i t z h a r r i s ,  a t t o rneys .  

(c) By assignment intended t o  be r e t r o a c t i v e  t o  Apr i l  22, 

1950, approved by t h e  Deputy Commissioner of Indian Af fa i r s  on June 30, 

1958, Preston Boyden and George E. McGrath ( p a r t i e s  t o  the November 18 ,  

1949 assignment) reassigned a po r t i on  of t h e i r  i n t e r e s t  i n  cont rac t  No. 

42241 t o  a t to rneys  Denis McGinn and James R. F i t z h a r r i s .  

(d) By agreement dated February 15 ,  1954, approved May 27, 

1955, Austin L. Lathers,  Jay H. Hoag, Rodnev J. Edwards and Clarence G. 

Lindquist  assigned t o  Attorney Marvin J. Sonosky an i n t e r e s t  i n  t h e  

fee t o  be  allowed i n  Docket 18-D. 

(e) By a s s i g m e n t  of Pay 22, 1961, approved December 20, 1962, 

amending the agreement of February 15, 1954, approved May 27, 1955, 

(see (d) ,  supra; ,kastx  ,. -Lathers, Jay H. Hoag, Rodney J. Edwards, and 
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Clarence G. Lindquist ,  a t to rneys  i n  cont rac t s  I-1-ind. 42241 and No. 854, 

increased the  i n t e r e s t  (assigned i n  1954) i n  the  fees  t o  b e  allowed and 

paid i n  t h i s  docket t o  Marvin 3. Sonosky. The following a t to rneys  a l s o  

agreed t h a t  t h e i r  r e spec t ive  i n t e r e s t s  be  charged with a proport ionate  

share of t he  assignment t o  Marvin J. Sonosky: G. Arthur Johnson, Verne 

R. Edwards Es t a t e  by Rodney J. Edwards, Ward Finton, and Herschel B. 

Fryberger , Jr. 

( f )  By assignment dated February 25,  1965, approved June 28, 

1965, Preston Boyden pa r ty  t o  the  agreement dated November 18, 1949 

(see (a), supra) ,  ass igned a l l  h i s  i n t e r e s t  under s a i d  agreement t o  Jay 

II .  Hoag and Rodney J. Edwards. 

(g) By assignment dated January 20, 1972, approved January 31, 

1972,  Pa t r i ck  A. Burke, a t to rney  named i n  the  agreement dated November 18, 

1949 (i tem (a) ,  sup ra ) ,  assigned a l l  h i s  i n t e r e s t  under said agre-nt 

i n  equal  shares  t o  Rodney J. Edwards and Marvin J. Sonosky. 

(h) By an assignment dated and approved e f f e c t i v e  July 20, 1973, 

George E. McGarth assigned t o  Rodney J. Edwards a l l  o f  h i s  r i g h t ,  t i t l e ,  

and i n t e r e s t  i n  t h e  assignment con t r ac t  of November 18, 1949 (item (a) ,  

supra) ,  which assignment agreement included the  cont rac t s  under which t h i s  

docket was presented. 

5. Deceased Attorneys. The following a t to rneys  who had an i n t e r e s t  

in t he  a t to rneys '  fee al lowable i n  t h i s  docket (at  the time of  t h e i r  

death) a r e  nclw deceased: Austin L. Lathers,  Jay He  Hoag, Clarence 

Lindquist , Edward L. Gruber, Denis McGinn, Vern R. Edwards , and J e  Grannis* 
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6. Notice t o  Pa r t i e s .  By l e t t e r  dated December 28, 1977, t he  Clerk 

of the Commission n o t i f i e d  t he  appropr ia te  p a r t i e s  inc lud ing  the  t r i b a l  

r ep re sen t a t i ve s ,  t he  United S t a t e s  Department of J u s t i c e ,  and the  United 

S t a t e s  Department of t he  I n t e r i o r  of t h e  f i l i n g  of t he  sub jec t  p e t i t i o n  

f o r  a t to rneys '  f e e  i n  t h i s  docket. The Commission has received no r ep ly  

from the  Minnesota Chippewa Tribe represen ta t ives .  

On May 31, 1978, t he  Commission received a rep ly  from the  Department 

of J u s t i c e  wherein i t  is s t a t e d  t h a t  the Department takes  no pos i t i on  

w i th  re fe rence  t o  t h e  amount of a t t o rneys '  f e e  provided t h a t  t h e  combined 

fee t o  a l l  counsel involved does no t  exceed 10 percent  of t he  amount 

recovered and t h a t  t he  Commission determines t h a t  t h e  f ee s  allowed a r e  

reasonable  f o r  t he  s e r v i c e s  rendered. The J u s t i c e  Department a l s o  

forwarded t o  t he  Coxamission with i t s  rep ly  a copy each of  a let ter  dated 

Apr i l  24, 1978, from the  Associate  S o l i c i t o r ,  Divis ion of Indian Affa i r s ,  

Department of t he  I n t e r i o r ,  and a memorandum dated Apr i l  17, 1978, 

from t h e  Assia t a n t  Secretary-Indian Af fa i r s ,  Department of t he  I n t e r i o r .  

The meunrandum repo r t  of t he  Ass i s tan t  Secretary-Indian Af fa i r s ,  

i n  which the  S o l i c i t o r ' s  o f f i c e  concurred, found t h a t  t he  a t to rney  con t r ac t s  

with the  p l a i n t i f f  t r i b e  and assignments of i n t e r e s t  were accu ra t e ly  

descr ibed i n  t he  p e t i t i o n  and concluded, with regard t o  t he  claimed fee, 

as follows: 

While tne tstal  fst: allowable i n  t he  case  as compensa- 
t i o n  earned by t h e  a t t o rneys  is not t o  exceed $102,380.86, 
a i s  Bureau d i d  ?.ot p a r t i c i p a t e  i n  the l i t i g a t i o n ,  thus,  
we do not have suir 'f icient desa i ied  information upon which 
t o  make a recczrmeadation as to  the  azount of compensation 
earned by ;k clahs a t torneys .  
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7. Attorneys'  Services.  The a t to rneys  who prosecuted the  claim 

herein gave l e g a l  advice and r ep re sen t a t i on  i n  support of t he  t r i b e ' s  

pos i t ion  i n  t he  t i t l e  proceeding, having prepared and presented l e g a l  

arguments and f a c t u a l  d a t a  t o  support the Commission's f indings and opinion 

on t i t l e  which were favorable  t o  t he  t r i be .  (21 Ind. C1. Comm. 254 (1969)). 

 hereafter, the  t r i b e ' s  a t to rneys  performed extensive l e g a l  s e rv i ce s  i n  

preparing argument and evidence f o r  t he  t r i a l  on value and i n  preparing 

t h e  b r i e f  and proposed f ind ings  support ing t h e  t r i b e ' s  i n t e r e s t  i n  t he  

value proceeding. (See opinion and f ind ings  on value i n  t h i s  docket, 

34 Ind. C1 .  Comm. 157 (1974)). The a t torneys  performed addi t iona l  l e g a l  

se rv ices ,  including prepara t ion  f o r  t r i a l  support ing the  p l a i n t i f  f 's 

i n t e r e s t  i n  connection with the  Commission opinion and addi t iona l  

f indings i n  the proceeding on the  defendant 's  payments on the  claim 
2 /  

and the en t ry  of t he  f i n a l  award. (39 Ind. C1. Corn. 300 (1977)).- 

Considering the  r e s p o n s i b i l i t i e s  assumed, t he  d i f f i c u l t  problems 

of law and f a c t  he re in  presented,  t h e  time and work involved i n  success- 

fully l i t i g a t i n g  t h i s  case,  t h e  award obtained,  the  contingent na ture  

of t he  compensation, and a l l  appropr ia te  f ac to r s  pe r t i nen t  t o  the  de te r -  

mination o f - a t t o r n e y  f e e s  under Sect ion 15  of the  Indian C l a i m  C h ~ ~ & ~ s i o n  

Act, 60 S ta t .  1049, and s tandards  e s t ab l i shed  pursuant there to ,  t h e  

11 The defendant appealed t h e  award i n  t h i s  case t o  the  Court of Claims. 
The appeal r e l a t e d  t o  c e r t a i n  i s s u e s  on o f f s e t s .  The t r i b e s '  a t to rneys  
filed a cross-appeal. Af te r  t he  Court of Claims rendered a  dec is ion  i n  
a case involving similar i s s u e s ,  both p a r t i e s  here in  withdrew t h e i r  
appeals which withdrawals were allowed by the Court of Claim orders  
entered on December 2 ,  1977 (U.S. C t .  C l .  Appeal 3-77]. 
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C o d s s i o n  f i nds  t h a t  t he  claims a t t o rneys  have rendered va luable  l e g a l  

s e rv i ce s  t o  the  p l a i n t i f f  i n  t h i s  docket. 

8. Conclusion. On the  b a s i s  of t he  e n t i r e  record i n  t h i s  docket,  

t he  s e rv i ce s  rendered by the  a t to rneys  i n  these  proceedings, t h e  r e s u l t s  

obtained,  t he  con t r ac t s  cu r r en t ly  i n  fo rce  between the  a t t o rneys  and 

the  p l a i n t i f f  t r i b e ,  Sect ion 15 of our Act, and i n  accordance wi th  

s tandards ob ta in ing  f o r  prosecut ing s i m i l a r  claims i n  cour t s  of l a w ,  

t h e  Commission f i nds  t h a t  a t t o rneys  here in  a r e  e n t i t l e d  t o  r ece ive  t h e  

f u l l  10 percent  of t he  award a s  provided i n  Sect ion 15 and i n  t he  above 

c i t e d  con t r ac t s  of employment. 

The Commission f u r t h e r  f i n d s  t h a t  t he  a t to rneys  f o r  p l a i n t i f f  t r i b e  

a r e  e n t i t l e d  t o  an a t t o rneys '  f e e  i n  t he  gross  amount of  $102,380.86, 

being 10 percent  of t he  f i n a l  judgment entered i n  t h i s  docket on January 

28, 1977,  and t h a t  payment t o  Rodney J. Edwards, a t t o rney  of record,  of  

s a i d  f e e  out  of funds made ava i l ab l e  t o  pay the  aforementioned judgment, 

f o r  appropr ia te  d i s t r i b u t i o n  by him of t he  amounts due each of t h e  

p a r t i c i p a t i n g  a t to rneys  pursuant t o  t h e i r  r e spec t ive  con t r ac t s  and assign- 

ments, w i l l  r epresen t  payment i n  f u l l  of a l l  claims f o r  l e g a l  s e r v i c e s  

rendered i n  t h i s  docket. An appropr ia te  o rde r  of t h e  Commission w i l l  

i s s u e  concurrent ly  with t h e  f ind ings  he re in ,  

c k 7 - & a u Y -  
Margaret H. P ie rce ,  Commissioner &h~ T. Vance, C o d s s i o n e r  

Richard W. Yarborough, Commissioner 


