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OPINION OF THE COMMISSION 

Blue, Commissioner, delivered the opinion of the Conrmission. 

In its title decision in this consolidated proceeding, 30 Ind. C1. 

Comm. 8 (1973), aff 'd ,  207 Ct. C1. 958 (1975), cert. denied, 623 U. S. 

903 (1976). the Commission determined that, as of July 4, 1805, the 

effective date of the Treaty of Fort Industry, 7 Stat. 87, five tribes, 

as then constituted, each held recognized title to an undivided one-fifth 

interest in the lands comprising Royce Areas 53 and 54 in Ohio. The 

tribes, and their present-day successors in interest are: (1) the 



42 I n d .  C 1 .  Comm. 264 

Delaware Tribe, represented by t h e  p l a i n t i f f s  i n  Dockets 27-E and 202; 

(2) t h e  Wyandot Tribe, represented by the  p l a i n t i f f s  i n  Docket 139; 

(3) c e r t a i n  bands of Ottawa Indians, represented by t h e  p l a i n t i f f s  i n  
- 

Dockets 133-A and 302; (4) t he  Chippewas of t h e  Saginaw, represented 

by the  p l a i n t i f f s  i n  Docket 1 3 4 ;  and (5) t h e  Potawatomi Tribe, 

represented by the  p l a i n t i f f s  and intervenors  i n  Docket 29-D. Under 

t h e  t e r n s  of t h e  Fort  Industry Treaty, t h e  United S t a t e s  extinguished 

the  Indians'  t i t l e  t o  the  t r a c t  cons is t ing  of Royce Areas 53 

and 54. 

T r i a l  on value and considerat ion was held before  t h e  Comxnission 

i n  t h i s  consolidated proceeding from Apr i l  4 through Apr i l  6, 1977. 

Royce Areas 53 ( the  northern por t ion)  and 54 ( the  southern port ion)  

form a roughly rectangular  t r a c t  of land of 2,589,807 ac res  located i n  

t h e  north-central  por t ion  of t h e  S t a t e  of Ohio. The combined t r a c t  is 

bounded on t h e  nor th  by Lake Er ie ,  on t h e  e a s t  by t h e  Cuyahoga and 

Tuscarawas Rivers and t h e  portage between them, on t h e  south by the  

Greeneville Treaty l i n e  and on the  west by a l i n e  120 miles west of t he  

Pennsylvania border. The l i n e  of 41' north l a t i t u d e  d iv ides  Royce Areas 

53 and 54. A small six-mile square t r a c t  i n  t h e  northwestern corner 

of Royce Area 53 is  excluded s ince  it had previously been ceded t o  t h e  

United S t a t e s  a t  t h e  Treaty of Greenevil le ,  August 3, 1795, 7 S t a t .  49. 

Royce Areas 53 and 54 were a p a r t  of t h e  Northwest Te r r i to ry ,  t h e  

order ly  set t lement  and p o l i t i c a l  organizat ion of which were enunciated 



in the Ordinance of 1787, the substance of which Congress reenacted, 

after the Consitution became effective, by the Act of August 7, 1789, 

1 Stat. 50. 

Until 1794, there was no organized or significant settlement of 

the Old Northwest because the resident Indian tribes, with the assistance 

of the British based in Canada, resisted American encroachments and 

sovereignty. At the Battle of Fallen Timbers in 1794, General Anthony 

Wayne's forces broke the back of the Indian resistance. The next year 

the United States and representatives of the various Indian tribe8 of 

the Old Northwest executed the Treaty of Greeneville, supra, under the 

terms of which the United States extinguished Indian title to moat of 

what later became the State of Ohio and to several strategically located 

enclaves, such as Detroit and Chicago, scattered across the Old Northwest. 

The treaty also anticipated future cessions of the remaining Indian lands 

in the Old Northwest by providing euphemistically that, should the Indians 

later "decide" to sell their remaining lands, they could be sold only to 

the United States, Over the years that followed the Indians at several 

treaties, including the Fort Industry Treaty, relinquished piecelaeal 

their title to the remainder of the Old Northwest. 

Soon after the Greeneville Treaty, settlement commenced in those 

portions of Ohio to which Indian t f t l e  had been extinguished. At the 

same time, the Government grappled with the complexities of providing 

for the orderly disposition and settlement of the lands it had acquired 
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and was continuing to acquire from the Indians in the Old Northwest. 

In the early 17901s, the Government sold immense tracts of frontier 

lands to speculators who, in turn, prepared the lands for sale to 

settlers. For several reasons this system failed. In 179'6 ,' the 

Government began selling 640 acre tracts directly to settlers at $2 

per acre on credit terms. By 1804, the stze of the minimum tract 

offered for sale had been reduced to 160 acres. The $2 per acre credit 

price was maintained but, if cash was paid, the price was set at $1.60 

per acre. Government policy was to offer the lands at low prices to 

stimulate settlement. The Government price of $2 per acre thua became 

the effective maximum price for frontier lands. As settlement progressed 

in specific areas prices in those areas tended to increase above $2 per 

acre. 

In the year 1805, economic indicators reflected expansionary trends. 

Gross national product and income from private production were rising. 

Agricultural production was increasing and with it agricultural income. 

The population of the nation was increasing dramatically. 

Ohio had been admitted as a state of the Union on March 1, 1803. 

At the valuation date, settlement in Ohio was taking place in the 

southern portion of the State, around Cincinnati, and in the northeastern 

sector east of the Cuyahoga River. The southern portion of Ohio had been 

acquired by the United States in 1795 at the Treaty of Greeneville and,. 

within a few years thereafter, portions of these "Greeneville lands," 
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comprising 3,150,229 ac res ,  were opened f o r  set t lement .  In  northeastern 

Ohio, t h e  Connecticut Land Company, which i n  1795 had purchased t h e  

eas t e rn  por t ion  of t h e  Western Reserve, a t r a c t  of 2,841,471 acres  

between t h e  Pennsylvania border and t h e  Cuyahoga River, was s e l l i n g  

these lands  t o  s e t t l e r s .  For var ious  reasons, set t lement  of southern 

Ohio was progressing much more rap id ly  than set t lement  i n  t he  northeastern 

sec tor .  This was s o  primari ly because t h e  main route  westward a t  t he  

time was t h e  Ohio River. I n  addi t ion ,  the  Connecticut Land Company 

was plagued by ser ious  i n t e r n a l  management problems and r e l a t e d  f i n a n c i a l  

d i f f i c u l t i e s .  The public  was growing increas ingly  skep t i ca l  of land 

specula tors ,  The company's lands were never e f f e c t i v e l y  marketed t o  

p o t e n t i a l  s e t t l e r s .  

During t h e  decade 1800 t o  1810, the  population of Ohio grew from 

45,365 t o  230,760. Aa s t a t e d  above,most of t h i s  growth occurred along 

t h e  Ohio River where s e t t l e r s  purchased approximately one mi l l i on  acres  

during t he  decade. In  con t ra s t ,  northern Ohio had a white population 

of fewer than two persons per square mile i n  1805. 

In  t h e  midst of t h i s  s i t u a t i o q t h e  United S t a t e s ,  i n  1805, acquired 

t i t l e  t o  l$oycekeas 53 and 54. These lands were completely fores ted  and 

unsurveyed. The l a r g e r  r i v e r s  were navigable by smaller c r a f t s  but 

t he re  was no network of roads. Access t o  these  lands was d i f f i c u l t  a t  

bes t ,  
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The lends  themselves were favorable  t o  development, The temperatures 

were moderate, p r e c i p i t a t i o n  was conducive t o  ag r i cu l tu re ,  and the  

growing eeason was long. The t e r r a i n  w a s  undulating and the  s o i l s  
- .  

productive. Subs tan t ia l  por t ions  of t h e  t r a c t  would, however, r equ i r e  

drainage before  t h e  lands could be put i n  a g r i c u l t u r a l  use. The p a r t i e s  

agree t h a t ,  a s  of 1805, t h e  highest  and bes t  use of t h e  t r a c t  was f o r  

subs is tence  farming by s e t t l e r s .  

The expert  witnesses f o r  both p l a i n t i f f s  and defendant developed 

va lua t ion  theo r i e s  u t i l i z i n g  what each considered t o  be comparable s a l e s .  

P l a i n t i f f s '  evidence was of 182 s a l e s  of small t r a c t s  during the  year 

1805. A l l  but th ree  of these  sales were of lands loca ted  east of t h e  

Cuyahoga River i n  nor theas te rn  Ohio i n  the  a r e a  known a s  t he  Western 

Reserve. The average s i z e  of these  182 t r a c t s  was 209 acres .  The 

average p r i c e  was $2.09 per acre, while  t he  median p r i c e  of a l l  s a l e s  

w a s  $2.44 per acre .  P l a i n t i f f s '  exper t ,  D r .  Roger K. Chisholm, concluded 

t h a t  $2.40 per  ac re  represented the f a i r  market value i n  1805 of t h e  

t r a c t  cons i s t i ng  of Royce Areas 53 and 54. This f i g u r e  was a r r i ved  a t  

by deducting from the  median p r i c e  of $2.44 per  ac re  f o r  t h e  182 sales 

i n  h i s  ana lys i s ,  t he  sum of $.04 per  a c r e  t o  r e f l e c t  what p l a i n t i f f s '  

expert bel ieves  t o  be t he  very s l i g h t  chance t h a t  some of t he se  s a l e s  

were of improved lands.  

Defendant's comparable s a l e s  approach u t i l i z e d  large-scale  transactions 

which took place during the  l a s t  decade of the  18 th  Century when the  
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Government wasattempting t o  develop f r o n t i e r  lands by s e l l i n g  l a rge  

t r a c t s  t o  specula tors  who would prepare the  lands f o r  set t lement  and 

r e s e l l  i n  small t r a c t s .  Defendant's exper t ,  D r .  Ernest G. Booth, 

considered t h a t  t h e  purchase made i n  1795 of 2,841,471 ac res  i n  north- 

eas te rn  Ohio f o r  $0.422 per  a c r e  and purchases made by t h e  Holland Land 

Company i n  1792 of four  t r a c t s  i n  New York and Pennsylvania varying i n  

s i z e  from 700,000 t o  1.5 mi l l i on  ac res  a t  p r i ces  ranging from $0.26 t o  

$0.40 p e r  ac re ,  were comparable s a l e s  upon which t o  develop an opinion 

of t h e  f a i r  market value of Royce Areas 53 and 54 i n  1805. On t he  bas i s  

of t h i s  da ta ,  D r .  Booth decided t h a t  t h e  wholesale value of t h e  subjec t  

t r a c t  i n  1795 was $0.40 per  acre .  He  then added 5 percent per  year ($0.02 

per ac re  pe r  year) and concluded t h a t  i n  1805 t h e  lands had a value of 

$0.60 per acre.  

D r .  Booth a l s o  u t i l i z e d  a l t e r n a t i v e  approaches, t h e  f i r s t  of whichhe 

termed the  "development approach." Here he estimated a maximum r e t a i l  

s a l e s  p r i ce  of $2.30 per  acre based upon the experience of t h e  Holland 

Land Company t ransac t ions  i n  western New York. Using a 1 t o  4 r a t i o ,  

he concluded t h a t  $0.575 was a reasonable value per  a c r e  (rounded t o  

$0.60 per  ac re ) .  

D r .  Booth's o the r  a l t e r n a t i v e  approach was based upon publ ic  domain 

s a l e s  of $2.00 per  ac re  from which he deducted $0.60 f o r  c o s t s  of 

acqu i s i t i on ,  $0.66 as a write-off f o r  marginal lands,  and $0.142 f o r  

surveying, s e l l i n g  expense, e t c .  Under t h i s  approach the  r e s u l t i n g  

value is $0.592 per a c r e  (rounded t o  $0.60). 
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I n  t he  r ecen t ly  decided ca se  of Saginaw Chippewa Tribe,  et al.  v. 

United S t a t e s ,  Dockets 59, et al. ,  41 Ind. C1. Comm. 327 (1978), t h i s  

Commission valued Royce Area 66 loca ted  i n  southeas te rn  Michigan as of 

1808. I n  t h a t  case,  t he  p a r t i e s  employed t h e  same exper t  wi tnesses  who 

u t i l i z e d  t h e  same va lua t ion  t h e o r i e s  and methods. There t h e  Commission 

r e j ec t ed  t h e  analyses  of both experts .  p l a i n t i f f s '  va lua t ion  was 

r e j ec t ed  f o r  s eve ra l  reasons,  t h e  most important of which w a s  t h a t  t h e  

lands  upon which t h e  s a l e s  d a t a  were based were not  comparable t o  those  

being valued. Defendant's va lua t ion  was r e j ec t ed  b a s i c a l l y  because t h e  

Commission decided t h a t  s a l e s  of l a r g e  t r a c t s  t o  specu la to r s  over  a 

decade before  t h e  va lua t ion  d a t e  were no t  sales comparable t o  t h e  

hypothe t ica l  purchase of  Royce Area 66 i n  1808. 

Other f a c t o r s  considered by t h e  Commission as r e l evan t  i n  i ts  

dec is ion  t o  r e j e c t  t h e  p l a i n t i f f s '  a p p r a i s a l  were: (1) f a i l u r e  t o  
1/ - 

consider sales d a t a  f o r  t h e  Greenevi l le  l ands  i n  southern Ohio; 

(2) f a i l u r e  t o  t ake  i n t o  account t h a t  Royce Area 66 i n  Michigan w a s  

f a r  from the  primary pa ths  of westward immigration dur ing  t h e  f i r s t  

decade of t h e  19 th  Century; (3) f a i l u r e  t o  t a k e  i n t o  account t h a t  sub- 

s t a n t i a l  po r t i ons  of Royce Area 66 would r equ i r e ' d r a inage  be fo re  they 

would be product ive f o r  a g r i c u l t u r e ;  and (4) f a i l u r e  t o  discount  retail 

s a l e  p r i c e  t o  r e f l e c t  an t i c ipa t ed  holding period and o t h e r  r e l evan t  f a c t o r s .  

11 The Commission made f i nd ings  regarding these  sales i n  M i a m i  T r ibe  v. - 
United S t a t e s ,  Dockets 67, et  a l . ,  4 Ind. C1.  Comm. 346 (1956), a f f ' d  
i n  p a r t  and remanded f o r  add ' l  f ind ings ,  146 C t .  C1. 421 (1959). 
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In the case of defendant's expert the Commission recited the 

following additional reasons for rejecting his appraisal: exceeeive 

estimates of worthless or marginal lands and excessive discounts for 

anticipated holding periods. 

In the Saginaw Chippewa case, supra, the expert valuations were 

rejected in toto because the lands themselves were not comparable nor 

were the circumstances surrounding the sales. In the case we now 

have before us, the expert opinions do have some relevancy as we will 

explain hereinafter, although we must reject or modify certain of the 

assumptions upon which the experts formulated their respective opinions. 

In the instant case, both experts have utilized the same lands as 

comparable. These are the lands of the eastern portion of the Western 

Reserve in northeastern Ohio. What the respective experts have done 

is to look at these same lands from different ends of the spectrum of 

frontier development. ~ e f  endant ' s expert has based his opinion of value 

upon the wholesale purchase in 1795 by the Connecticut Land Company of 

2.8 million acres of the Western Reserve at slightly more than $0.40 

per acre, while plaintiffs' expert has based his analysis upon recorded 

sales during 1805 of small tracts within these same Western Reserve lands. 

Furthermore, the lands offered as comparable in this case are 

contiguous to Royce Areas 53 and 54. The topography, soil formations, 

climate and other relevant factors are similar. Therefore, in our case, 
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we  a r e  w i l l i n g  t o  accept t h a t  t h e  lands  u t i l i z e d  by each expert  were 

comparable t o  the  lands w e  a r e  valuing. It does not necessar i ly  follow, 

hwever ,  t h a t  t he  s a l e s  of these  comparable lands were comparable t o  t h e  

hypothet ical  s a l e  of Royce Areas 53 and 54. W e  do not  be l ieve  <hey were 

f o r  reasons we w i l l  explain in f r a .  For t h i s  reason and because both 

exper ts  have exaggerated, ignored (or i n  one o r  more ways otherwise 

d i s t o r t e d )  f a c t o r s  which af fec ted  t h e  f a i r  market value i n  1805 of Royce 

Areas 53 and 54, we  cannot accept the  u l t imate  opinion of e i t h e r  expert  

a s  t o  the  value of t h e  subjec t  t r a c t .  

The most s i g n i f i c a n t  omission i n  both exper ts '  r epor t s  is  t h e i r  

f a i l u r e  t o  consider  i n  t h e i r  analyses,  the  e f f e c t  which t h e  a c t i v e  

market f o r  t h e  ~overnment 's  Greeneville lands  i n  southern Ohio had upon 

the  f a i r  market value of Royce Areas53 and 54 i n  1805. The Greenevil le  

lands,  over 3 mi l l ion  acres, were opened f o r  set t lement  i n  1800. Between 

1800 and 1810, one-third of these  lands were so ld  t o  s e t t l e r s  a t  $2 per  

acre.  During t h i s  period the Greeneville lands  were being disposed of 

a t  an approximate r a t e  of 3 percent pe r  year.  See Miami Tribe v. United 

S t a t e s ,  Dockets 67 e t  al . ,  supra n.1. The Greenevil le  lands were the  

primary loca t ion  f o r  set t lement  i n  Ohio during t h e  e a r l y  19 th  Century 

because of t h e i r  l oca t ion  near t h e  Ohio River. These lands were being 

s e t t l e d  a t  a much faster rate than the Connecticut Land Company's lands  

i n  northeastern Ohio. 
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The a v a i l a b i l i t y  f o r  s e t t l e m e n t  i n  Ohio o f  bo th  t h e  3 m i l l i o n  a c r e  

G r e e n e v i l l e  l a n d s  and t h e  n e a r l y  3  m i l l i o n  a c r e  Connect icut  Land Company 

t r a c t ,  t h e  p r i c e s  a t  which l a n d s  were s e l l i n g  i n  each,  and t h e  comparative 

r a t e s  of s e t t l e m e n t  i n  each,  would have been s i g n i f i c a n t  f a c t o r s  i n  any 

n e g o t i a t i o n s  f o r  t h e  s a l e  of Royce Areas 53 and 54 between a  knowledgeable 

buyer and s e l l e r .  S p e c i f i c a l l y ,  such h y p o t h e t i c a l  p a r t i e s  would have 

been aware t h a t  t h e  maximum f o r s e e a b l e  r e t a i l  p r i c e  f o r  smal l  t r a c t s  

o f f e r e d  f o r  s a l e  would have been $2 p e r  a c r e .  It would a l s o  be apparen t ,  

however, t h a t  immigration i n t o  Ohio would con t inue  t o  i n c r e a s e  and t h a t  

Royce Areas 53 and 54 were s o  l o c a t e d  t h a t  s e t t l e m e n t  w i t h i n  t h e  reason- 

ab ly  near  f u t u r e  would be i n e v i t a b l e .  A l i q u i d a t i o n  per iod  of from 1 5  

t o  20 y e a r s  would have been a n t i c i p a t e d .  

Turning t o  p l a i n t i f f s '  a p p r a i s a l ,  we b e l i e v e  t h a t  t h e i r  e x p e r t ' s  

f a i l u r e  t o  apply  t h e  customary d i s c o u n t s  t o  r e t a i l  p r i c e  is c l e a r l y  

erroneous  and n o t  i n  accord w i t h  e x i s t i n g  law. See Saginaw Chippewa 

T r i b e  v. United S t a t e s ,  s u p r a ,  a t  336-37. The p r i n c i p l e  is w e l l - s e t t l e d  

t h a t  i t  is proper  i n  v a l u i n g  a  l a r g e  t r a c t  of f r o n t i e r  land t o  deduct 

from t h e  r e t a i l  s a l e s  p r i c e s  o f  comparable l a n d s  an amount r e f l e c t i n g  

such f a c t o r s  a s  t h e  time and expense r e q u i r e d  t o  d i spose  of  such a  l a r g e  

t r a c t .  Eg. Nez Perce  Tribe v. United S t a t e s ,  176 C t .  C1. 815, 824 (1966),  

c e r t .  den ied ,  386 U. S .  984 (1967) ( a f f ' g  i n  p a r t ,  r ev 'g  i n  p a r t  Docket - 
175-B, 1 3  Ind. C 1 .  Corn. 184 (1964)); Sac and Fox Tr ibe  v. United S t a t e s ,  

Docket 83,  32 Ind.  C1 .  Comm. 320 (1973), a f f  ' d ,  206 C t .  C1. 898 (1975). 
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The 179 Ohio s a l e s  and 3 Michigan s a l e s  which c o n s t i t u t e  t h e  e n t i r e  

b a s i s  f o r  D r .  Chisholm's va lua t ion  a r e  simply too few t o  be accepted a s  

representa t ive  of the  va lue  of a 2.5 mi l l i on  acre t r a c t .  Such evidence 

i s  he lpfu l  i n  e s t ab l i sh ing  t h a t  (1) small t r a c t s  of s imi l a r  larids r e l a t i v e l y  

cloae t o  Royce Areas 53 and 54 were s e l l i n g  i n  1805 at an average retail  

p r i c e  of s l i g h t l y  i n  excess of $2 per ac re  and (2) sales of such r e t a i l  

t r a c t s  were proceeding slowly i n  1805. 

In  t h e  case of defendant 's exper t ' s  valuat ion,  we hmedia t e ly  note 

t h a t  t h e  Court of Claims has previously determined t h a t  i t  is "unthinkable1' 

t o  predica te  wholesale value of a l a rge  tract of land upon evidence of the  

prices paid by land specula t ing  companies i n  t h e  18th  Century. M i a m i  

Tribe v. United S ta t e s ,  146 C t .  C l .  a t  467 n.6, supra. Since D r .  Booth's - 
"comparable sa les"  approach is  based upon such s a l e s  it must be r e j ec t ed .  

As t o  D r .  ~ o o t h ' s  "development1' approach, we be l ieve  t h a t  h i s  deductions 

of 75 percent  of estimated r e t a i l  s a l e s  p r i c e  a r e  excessive i n  l i g h t  of 

t h e  evidence. F ina l ly ,  under h i s  "Government sa les"  approach, h i s  

est imates  of cos t s  of acquir ing,  suweying,  and preparing t h e  lands f o r  

set t lement  a r e  much too high. Furthermore, h i s  write-off of one-third 

f o r  marginal lands is without any evident ia ry  foundation. 

I n  our opinion, persons negot ia t ing  i n  1805 f o r  t h e  sale o f  2.5 

mi l l i on  acres  i n  north-central Ohio would have been aware of a myriad 

of f a c t o r s  which would have influenced the  p r i c e  a p o t e n t i a l  buyer would 

be w i l l i n g  t o  pay and the  p r i ce  a p o t e n t i a l  s e l l e r  would have been will ing 
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t o  accept .  These f a c t o r s  would include the  physical  c h a r a c t e r i s t i c s  of 

t he  land ,  t h e  c l imate ,  e x i s t i n g  se t t l ement  and population pa t t e rns ,  

access t o  t h e  lands ,  economic condi t ions ,  pub l i c  land p o l i c i e s ,  and 

a v a i l a b i l i t y  of o t h e r  lands  f o r  se t t l ement .  Avai lable  information r e l a t -  

ing t o  demand f o r  and s a l e s  of s i m i l a r  l ands  would be merely one f a c t o r  

they would consider.  United S t a t e s  v. Emigrant New York Indians,  177 

C t .  C1 .  263, 285 (1966) ( a f f ' g  Docket 75, 11 Ind. C 1 .  Corn. 336 (1962)). 

P a r t i e s  nego t i a t i ng  i n  1805 f o r  t he  hypothe t ica l  sale of Royce 

Areas 53 and 54 would be aware t h a t  then-exis t ing p a t t e r n s  of se t t l ement  

tended t o  fol low the  Ohio River i n  t h e  genera l  a r e a  of which seve ra l  

mi l l i on  ac re s  of Government lands  were open f o r  se t t l ement .  Furthermore, 

t he  p a r t i e s  would know t h a t  i n  nor theas te rn  Ohio s a l e s  of  r e t a i l  t r a c t s  

by t he  Connecticut Land Company were proceeding very slowly both 

because t he  lands  were o f f  t he  then main pa th  of  immigration and a l s o  

because t he  Company w a s  unable t o  market t h e  lands  e f f e c t i v e l y .  But they 

would a l s o  be aware t h a t  r e s a l e s  of small  t r a c t s  i n  nor theas te rn  Ohio 

were averaging s l i g h t l y  above $2 per  acre .  

The hypothe t ica l  buyer and s e l l e r  would a l s o  know t h a t  i n  1805 t h e  

subjec t  tract was forest-covered, unsurveyed, and lacked an i n t e r n a l  

system of roads. They would a l s o  know t h a t  while drainage w a s  a pre- 

r e q u i s i t e  t o  a g r i c u l t u r a l  development, t h e  t r a c t  would, a f t e r  drainage,  

su re ly  be a very product ive a g r i c u l t u r a l  area.  
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The p a r t i e s  would take  i n t o  account t h a t  the  general  economic 

p i c t u r e  i n  t h e  na t ion  and i n  Ohio w a s  favorable .  Furthermore, they  

could reasonably p red i c t  t h a t  continued heavy se t t l ement  i n  southern 

Ohio would soon c r e a t e  a s i t u a t i o n  where demand f o r  land in- nbr thern  

Ohio would increase  s u b s t a n t i a l l y .  

Given a l l  these  f a c t o r s  we be l ieve  t h a t  t he  hypothe t ica l  buyer and 

s e l l e r  would reasonably conclude t h a t  the  sub jec t  t r a c t  would be s e t t l e d  

over a per iod of from 15 t o  20 years  and t h a t  p o t e n t i a l  r e t a i l  sales 

p r i c e  of small t r a c t s  would be very c l o s e  t o  the $2 Government s a l e s  

p r i c e  of f r o n t i e r  lands.  

From our  base f i g u r e  of $2 per  ac re ,  c e r t a i n  d i scounts  must be 

taken. The an t i c ipa t ed  l i q u i d a t i o n  per iod of between 15 and 20 years ,  

based upon demand and size of the  t r a c t ,  r equ i r e s ,  i n  our opinion,  a 

discount of 40 percent .  Costs of survey, and otherwise preparing the  

lands  f o r  s e t t l emen t ,  would amsunt t o  no more than 5 percent .  There is 

no need t o  discount  f o r  improvements s i n c e  we a r e  using the  $2 per  a c r e  

Government p r i c e  a s  a base. Nor is  a discount  requi red  t o  r e f l e c t  t he  

necess i ty  t o  d ra in  po r t i ons  of t he  t r a c t .  See Miami Tr ibe  v. United 

S t a t e s ,  9 Ind. C 1 .  Corn. 1, 9-10 (1960). Thus, consider ing a l l  t h e  

f ac to r s ,  we conclude t h a t  t he  f a i r  market va lue  i n  1805 of t he  2,589,807 

ac re s  of Royce Areas 53 and 54 was $1.10 per  ac re  or a t o t a l  of 

$2,848,787.70. 

A few o the r  mat te rs  r equ i r e  comment. A s  i n  t h e  Saginaw Chippewa 

case,  supra ,  p l a i n t i f f s  c i t e  t h e  recent  dec is ion  i n  t h e  case of  Joint-  

Council of Passamaquoddy Tr ibe  v.  Morton, 528 F.2d 370 (1 s t  C i r . ,  1975) 
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i n  support of t h e i r  argument t h a t  t h e  lands  should be valued a t  r e t a i l  

p r i c e  f o r  small t r a c t s .  I n  Saginaw Chippewa, we held t h a t  Passamaquoddy 

was no t  i n  po in t .  41 Ind. C 1 .  Comm. a t  337. W e  r e a f f i rm  t h a t  holding 

here.  We a l s o  r ea f f i rm  our  holding i n  t he  Saginaw Chippewa case  t h a t  

i n f l a t i o n  and consequent d o l l a r  devaluat ion cannot be taken i n t o  account. 

41 Ind. C1.  Corn. a t  338. 

The p a r t i e s  b a s i c a l l y  agree regarding considerat ion.  We have 

determined t h a t  t he  t o t a l  cons idera t ion  f o r  t he  cess ion  of Royce Areas 

53 and 54 was $32,666.65. The defendant used 5 percent  i n  ca l cu l a t i ng  

commuted value of a n n u i t i e s  provided f o r  i n  t he  t r e a t y .  A r t i c l e  V of 

t he  t r e a t y ,  however, s t a t e s  t h a t  $2,916.67 had been set a s i d e  t o  produce 

an annui ty  of $175, which works out  t o  a 6 percent  i n t e r e s t  r a t e .  Thus, 

6 percent  should be used. We have d i s t r i b u t e d  t h e  $12,000 provided 

under A r t i c l e  V t o  t h e  Potawatomies, Ottawas, and Chippewas as the  

evidence e s t a b l i s h e s  i t  was a c t u a l l y  d i s t r i b u t e d ,  not  i n  equal  shares  

a s  t he  p l a i n t i f f s  propose. 

Consideration of $32,666.65 f o r  lands having a f a i r  market value 

of $2,848,787.70 was s o  gross ly  inadequate as t o  render i t  unconscionable 

wi th in  t he  meaning of s ec t i on  2 (3) of t he  Indian C l a i m s  Commission Act. 

The defendant is e n t i t l e d ,  however, t o  c r e d i t  f o r  t he  e n t i r e  

cons idera t ion  paid a s  payments on t h e  claim. W e  have a l l oca t ed  t h a t  

cons idera t ion  among the  t r i b e s  a s  follows: 

Wyando t s 
Delawares 
Chippewas 
Ottawas 
Potawatomies 
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The r e spec t i ve  p l a i n t i f f s  and in te rvenors  a r e  e n t i t l e d  to recover  

from defendant t h e  fol lowing ne t  

subsequent proceedings,  t o  which 

Wyandot p l a i n t i f f s ,  $561,424.21; 

sums l e s s  any o f f s e t s ,  as determined i n  

t he  defendant may be e n t i t l e d :  t o  the  

t o  the Delaware p l a i n t i f f s ,  $561,424.21; 

t o  t he  Chippewa p l a i n t i f f s ,  $563,624.21;  to t he  Ottawa p l a i n t i f f s ,  

$563,624.21; t o  t h e  Potawatomi p l a i n t i f f s  and i n t e rveno r s ,  $566,024.21. 

An o rde r  w i l l  b e  entered accordingly. 

~ r a n t l e ~  Blue ~ r m n i s ~ i o n e r  

We concur: 

John T. Vance, Commissioner 

+&% ?w 
r c e ,  Commissioner 


