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the b r i e f s .  

Roberta Schwartzendrubdr, w i t h  whom was A s s i s t a n t  
Attorney General  James W. Moorman, At torneys  f o r  
Defendant. 

OPINION OF THE COMMISSION 

Yarborough, Commissioner, d e l i v e r e d  the opin ion  of t h e  Commission. 

We have b e f o r e  u s  t h e  ques t ion  of t h e  e a a t e r n  boundary of p l a i n -  

t i f f ' s  a r e a  of a b o r i g i n a l  occupancy. I n  1969 t h e  p a r t i e s  s t i p u l a t e d  

t h a t  t h e  a r e a  p l a i n t i f f  he ld  by a b o r i g i n a l  t i t l e  w a s  a s  shown on an 

accompanying map made by t h e  Bureau of Land Management, and t h a t  

defendant  w a s  l i a b l e  t o  p l a i n t i f f  for e x t i n g u i s h i n g  t h a t  t i t l e .  

Thinking the boundar ies  s e t t l e d ,  t h e  Commission set the  m a t t e r  down 

f o r  t r i a l  a s  t o  d a t e s  of t a k i n g  on ly ,  and determined t h e  d a t e s  i n  

Pueblo of San I l d e f o n s o  e t  a l .  v. United S t a t e s ,  Dockets 354 - 356, 

30 Ind.  C1. Comm. 234, 244-249 (1973). W e  included a  w r i t t e n  des- 

c r i p t i o n  of  t h e  boundar ies  of t h i s  p l a i n t i f f ' s  a b o r i g i n a l  t i t l e  a r e a  
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i n  t he  accompanying f ind ings .  

I n  1975, t h e  p l a i n t i f f  f i l e d  a motion f o r  co r r ec t i on  of t h e  

f ind ings ,  asking t h a t  w e  move t h e  ea s t e rn  boundary of t h e  abo r ig ina l  

t i t l e  area eastward s o  as t o  include two turquoise  mines. P l a i n t  i f f  '8 

counsel s t a t e  they always intended t o  include t he se  mines, bu t  m i s -  

taken i n s t r u c t i o n s  were given t o  t h e  map maker a t  t he  Bureau of Land 

Management. We reopened t he  quest ion of t he  ea s t e rn  boundary by 

an order  dated November 26, 1975, and held a t r i a l  t o  determine 

where t h e  boundary r e a l l y  is  on May 18 through 20, 1977. On 

May 2, 1978, t h e  f i n a l  b r i e f ,  p l a i n t i f f ' s  rep ly ,  was f i l e d .  

Upon s tudy of t h e  evidence i t  became c l e a r  t h a t  we were 

dea l ing  with  two mining zones, not  two "mines" i n  t he  sense t h a t  
1/ - 

word is o r d i n a r i l y  used i n  English. The f i r s t  zone is i n  s e c t i o n  

21, T. 15  N. ,  R. 8 E.,  surrounding Turquoise Hill; and t he  second 

is i n  s ec t i on  5, T. 14 N.,  R. 8 E. on t he  s lopes  of Mount Cha lch ihu i t l .  

I n  o ld  Spanish t h e  word "mina" was sometimes used t o  s i g n i f y  t h e  

l o c a t i o n  where minerals  were found, rather than a worked mine; and 

i n  New Mexico t h e  English word "mine" has been used i n  t h e  same sense.  

1/ The two zones were i d e n t i f i e d  i n  papers  prepared by t he  lawyers, - 
and in 'some of t he  testimony, a s  t h e  Tiffany and t he  Cash Entry mines; 
bu t  t h e  evidence shows t h a t  these  were American mines, reopened i n  
t h e  1880's over anc ien t  workings. The Cash Entry was no t  even a 
tu rquoise  mine, but  a producer of l ead ,  z inc,  and s i l v e r *  
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We f i n d  from t h e  evidence t h a t  t h e  Pueblo of Santo  Domingo had 

a b o r i g i n a l  occupancy of t h e  two mining zones and t h e  surrounding 

area, desc r ibed  i n  f i n d i n g  No. 24 i s s u e d  herewith .  

The most remarkable mine i n  t h e  a r e a  a t  i s s u e ,  and one of t h e  

most remarkable mines i n  t h e  world, was desc r ibed  i n  1858 by W. P.  

Blake, who was among t h e  f i r s t  Americans t o  see i t .  I n  an  a r t i c l e  

i n  25 American ~ o u r n a l  of Science  227 (l858), e n t i t l e d  On t h e  

C h a l c h i h u i t l  of t h e  Mexicans. Blake wrote:  

The d e s c r i p t i o n s  of t h i s  s t o n e  l e d  m e  t o  r egard  i t  
a s  Turquois,  and hea r ing  t h a t  it was y e t  procured i n  
s m a l l  q u a n t i t y  by t h e  Ind ians  from a mountainous d i s -  
t r i c t  not  over  twenty mi les  from San ta  Fe,  I v i s i t e d  
t h e  l o c a l i t y  and c o l l e c t e d  s e v e r a l  specimens. 

The mountains form a group of c o n i c a l  peaks and a r e  
known a s  Los C e r r i l l o s .  They a r e  s o u t h e a s t  of Santa  Fe ,  
and n o r t h  of t h e  P l a c e r  o r  Gold mountains,  from which 
they a r e  s e p a r a t e d  by t h e  v a l l e y  of G a l i s t e o  r i v e r .  . . . 

On reaching t h e  l o c a l i t y  I was s t r u c k  w i t h  as ton i sh -  
ment a t  t h e  e x t e n t  of t h e  excavat ion.  It  i s  an immense 
p i t  w i t h  p r e c i p i t o u s  sides of angu la r  rock,  p r o j e c t i n g  
i n  crags, which sustain a growth of p i n e s  and shrubs  i n  
t h e  f i s s u r e s .  On one side t h e  rocks  tower i n t o  a pre- 
c i p i c e  and overhang s o  a s  t o  form a cave;  a t  ano the r  
p l a c e  t h e  s i d e  is low and formed of t h e  broken rocks  
which were removed. From t h e  top of t h e  cliff, t h e  
excavat ion appears  t o  be 200 f e e t  i n  depth  and 300 o r  
more i n  width.  The bottom i s  funnel-shaped and formed 
by t h e  s l o p i n g  banks of t h e  d e b r i s  or  f ragments  of t h e  
s i d e s .  On this d e b r i s ,  a t  the  bottom of t h e  p i t ,  p i n e  
trees over a hundred y e a r s  o l d  a r e  now growing, and t h e  
bank o r  r e f u s e  rock is  s i m i l a r l y  covered wi th  t r e e s .  
Th i s  g r e a t  excavat ion is  made i n  t h e  s o l i d  rock,  and t e n s  
of thousands of tons  of rock have been broken o u t .  T h i s  
i s  n o t  t h e  only  opening; t h e r e  are  several p i t s  i n  t h e  
v i c i n i t y ,  more l h l t e d  in exten t ,  some of them being 
a p p a r e n t l y  much more r e c e n t .  
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. . . It seems hard ly  pos s ib l e  t h a t  such an amount of 
rock could have been removed by men without t h e  a i d  of 
powder and machinery. The evidences were, however, con- 
c l u s i v e  t h a t  i t  was t h e  work of t he  abor ig ines  long before  
t h e  conquest and se t t l ement  of t h e  country by t he  Spaniards.  
It does no t  appear t h a t  anything has  been done i n  t h e  g r e a t  
p i t  for a long time. This is shown not  only by t h e  p ine  
trees growing i n  i t ,  but  by t he  lichen-covered s i d e s ,  and 
by t h e  p i l e s  of rock,  g ray  with age, around t h e  margin. 
Fragments of anc i en t  Indian po t t e ry  can e a s i l y  be found 
among t h e  rocks a t  a l l  of t he  excavations.  It is s a i d  t h a t  
t h e  Ind ians  have a t r a d i t i o n  t h a t  e igh t  o r  n ine  of t h e i r  
t r i b e  were once suddenly buried by a f a l l  of rocks from t h e  
s i d e  of t h e  g r e a t  p i t .  Since t h a t  t i m e  they have been a f r a i d  
t o  work i n  i t .  This  is probable,  and i t  is ind ica ted  by t h e  
condi t ion  of t he  l o c a l i t y .  The p lace  is, however, occasionally 
v i s i t e d  by Ind ians  from a d i s t ance ,  but t h e i r  opera t ions  
appe9r t o  be con£ ined t o  t he  surrounding openings, o r  t o  
breaking up masses of rock which were formerly removed. 
The fragments which they procure a r e  taken t o  one of t h e  
Indian pueblos on t h e  Rio Grande, where t he  a r t  of g r ind ing  
and pe r fo ra t i ng  them f o r  beads is y e t  known. How t h i s  is 
accomplished, I could not  a sce r t a in .  Two o r  t h r ee  Ind ians ,  
on ly ,  go t o  t he  l o c a l i t y  a t  one time, and while t h e r e  they 
l i v e  i n  t h e  cave o r  recess i n  t h e  f ace  of t h e  c l i f f .  

The pueblo r e f e r r e d  t o  i n  t h e  foregoing quota t ion  was almost cer-  

t a i n l y  Santo Domingo. I n  a l a t e r  a r t i c l e ,  "Aboriginal Turquoise Mining," 

21 American Antiquar ian 282 (1899) (p l .  supp. ex. 50) t h e  same author  

s t a t e d :  
8 

. . . Kunz records ,  on t he  a u t h o r i t y  of Major Hyde, who 
was explor ing t h e  C e r r i l l o s  l o c a l i t y  i n  1880, t h a t  t h e  
Pueblo Ind ians  from Santo Domingo warned him t h a t  t h e  

. . mine was sacred ,  and t h a t  t h e  tu rquoise  (cha lchui te )  he 
was tak ing  from i t  must no t  go i n t o  t he  hands of those  
whose sav iour  was not  Montezuma. 

I n  1866 James F. Meline r e f e r r ed  t o  un iden t i f i ed  Ind ians  v i s i t i p g  

t h e  C e r r i l l o s  a t  n igh t  f o r  turquois .  
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I n  1882 W. B. S loan found Pueblo I n d i a n s  working i n  t h e  Mount 

C h a l c h i h u i t l  p i t  and r e p o r t e d ,  "~nowing t h e  I n d i a n s  seem t o  think they  

have t h e  r i g h t  t o  t h i s  mine, and being a t  t h i s  t ime a lone ,  I d i d  n o t  

g e t  any specimens." 

Vic to r  Garcia ,  c u r r e n t l y  Governor of Santo  Domingo, t e s t i f i e d  

t h a t  he  and his f a t h e r  b e f o r e  him mined t u r q u o i s e  i n  t h e  C e r r i l l o s  a r e a  

and t h a t  non-Santo Domingo I n d i a n s  d i d  n o t .  H e  s t a t e d  t h a t  t h e  mines 

of t h e  a r e a  had belonged t o  h i s  people  s i n c e  b e f o r e  t h e  t i m e  of 

Columbus. San t iago  Lovato, a Santo  Domingo Ind ian  88 y e a r s  o l d ,  

t e s t i f i e d  t h a t  he  he ld  an important  p o s i t i o n  of a  r e l i g i o u s  n a t u r e  

wi th  h i s  t r i b e ,  which r e q u i r e d  him t o  be  f a m i l i a r  w i t h  t h e  boundar ies  

of t h e  Pueb lo ' s  l a n d s  a s  passed down from g e n e r a t i o n  t o  g e n e r a t i o n .  

H e  s t a t e d  t h a t  the p l a c e s  known today a s  Mount C h a l c h i h u i t l  and 

T i f fany  Mine were be l i eved  by t h e  t o t a l  popu la t ion  of Santo  Domingo 

to  be  r i g h t f u l l y  t h e i r s .  H e  t o l d  of going t o  mine s e v e r a l  times when 

he was twenty y e a r s  of age o r  younger, and on one occas ion  c h i s e l i n g  

o u t  and c a r r y i n g  away a 25 t o  35 pound chunk of tu rquo ise .  H e  

s t a t e d  h i s  f a t h e r  mined i n  t h e  a r e a  b e f o r e  him and t h a t  t h e  Mount 

C h a l c h i h u i t l  mine belonged t o  t h e  Santo  Domingo T r i b e  b e f o r e  h i s  

f a t h e r  was born. 

Adolph Bande l ie r  wro te  i n  h i s  j o u r n a l  i n  1880: 
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. . . Sant iago  [ a  Pueblo informant]  t o l d  m e  t h a t  t h e  p i t s  
of t h e  C e r r i l l o s  were made by t h e  Ind ians  of San Marcos, 
San C r i s t o b a l ,  San Lazaro, t o  whom t h e s e  t u r q u o i s e  mines 
belonged. Af te r  they were d r iven  o u t ,  they turned over  
t h e  mines t o  t h e  Queres [Keres],  

I n  h i s  F i n a l  Report of 1892 Bandel ier  wrote: 

. . . The Tanos of Santo Domingo regard themselves a s  t h e  
owners of t h e  s i t e  [of t h e  t u r q u o i s e  mines] and v i s i t  i t  
f r e q u e n t l y  t o  procure  t h e  s t o n e s  t h a t  a r e  much esteemed 
by them. 

I n  1893, Governor L. B. P r i n c e  of New Mexico wrote: 

. . . The neighboring Pueblo Indians  of San ta  [ s i c ]  Domingo 
Pueblo V i l l a g e ,  had a knowledge of and t r a d e  i n  such 
'Cha lchu i te '  ( t h e i r  name f o r  i t ,  meaning about what we 
do i n  say ing  money) a s  they had kept from i n h e r i t a n c e s  
and by o c c a s i o n a l  f i n d s  i n  looking about t h e s e  o l d  mines, 
t h a t  they seem t o  t h i n k  even now a s  a  p a r t  of t h e i r  monopoly. 

The fol lowing a r t i c l e  appeared i n  Southwestern Mines i n  November 

Threatening him wi th  dea th  i f  he  i n t e r f e r e d  w i t h  t h e i r  
p l a n s  of robbing t h e  T i f fany  t u r q u o i s e  mines, 1 4  miles 
s o u t h  of San ta  Fe, N. M., Q band of Santa  Domingo I n d i a n s  
approached t h e  home of Manager J .  P. McNulty and a f t e r  
l e a v i n g  a  guard of about 16  w a r r i o r s  a t  the mouth of t h e  
s h a f t ,  descended t h e  125-foot s h a f t  by means of a  rope,  
ascending w i t h  some of t h e  much sought f o r  s tone .  E f f o r t s  
have been made by San ta  Fe o f f i c i a l s  t o  c a p t u r e  some of t h e  
band, bu t  s o  f a r  t h e i r  chase has been i n  v a i n  a s  M r .  McNulty 
is  unable  t o  i d e n t i f y  any of t h o s e  brought b e f o r e  him. 

The I n d i a n s  s t i l l  c la im t h e  tu rquo ise  mines from which . . t h e i r  f o r e f a t h e r s  took t u r q u o i s e  c e n t u r i e s  ago, but  t h e  
t i t l e  is i n  t h e  American Turquoise Company which t h e  
T i f f a n y s  of New York a r e  t h e  p r i n c i p l e  s tockholders .  
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I n  1915 t h e  Santo Domingos were c a l l e d  "for  a long t i m e  t h e  

ch ie f  t r a d e r s  i n  t h e  t u r q u o i s e  from Los C e r r i l l o s . "  The g e o l o g i s t  

J. E. Pogue's unreferenced s ta tement  of t h e  same year  t h a t  "For a 

long per iod  t h e  Queres of San F e l i p e  were t h e  ch ie f  t r a d e r s  i n  t h e  

C e r i l l o s  product,"  i s  uncorroborated by any th ing  else i n  t h e  record .  

I n  1933, u n i d e n t i f i e d  Ind ians  were s a i d  s t i l l  t o  v i s i t  t h e  mines 

and hold ceremonies a t  t h e  o l d e s t  of t h e  ho les .  

I n  1935, L e s l i e  White wrote  i n  t h e  Memofrs of t h e  M e r i c a n  

Anthropological  Assoc ia t ion  : 

The Domingo I n d i a n s  manufacture a g r e a t  d e a l  of 
jewelry .  They have easy access  t o  t h e  t u r q u o i s e  mines 
a t  C e r i l l o s .  From a nearby mountain they g e t  a w h i t i s h  
minera l  which they u s e  t o  make beads. 

E l s i e  C. Parson i n  1939 c a l l e d  Santo  Domingo " the  t u r q u o i s e  

c e n t e r  .I' 

The evidence summarized above of e x c l u s i v e  Santo  Domingo u s e  of the  

t u r q u o i s e  a r e a  through most of t h e  1 9 t h  Century is g r e a t l y  preponderant 

even though t h e  l i t e r a t u r e  makes o c c a s i o n a l  r e f e r e n c e  t o  o t h e r  t r a n s i -  

t o r y  Pueblo a s s o c i a t i o n s .  I n  t h e  c r i t i c a l  pe r iod  h e r e ,  b e f o r e  and 

a f t e r  American sovere ign ty  a t t a c h e d ,  and up t o  and even dur ing  t h e  

pe r iod  of American mining i n  t h e  a r e a ,  Santo Domingo u s e  and 

a s s e r t i o n s  of dominion a r e  s u f f i c i e n t l y  documented t o  convince u s  

of t h a t  Pueblo 's  a b o r i g i n a l  t i t l e  t o  t h e  a r e a  involved.  Aboriginal  

t i t l e  need n o t  e x i s t  from time immemorial; a  long t ime is  enough. 
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Sac and Fox Tr ibe  v. United S t a t e s ,  179 C t .  C1. 8, 383 F.2d 991, 

c e r t .  denied, 389 U. S. 900 (1967), a f f  l g  i n  p a r t ,  rev 'g  i n  p a r t ,  - 
Docket 135, 15  Ind. C1. Cormn. 248 (1965). 

Joe  C. Tenorio, a member of the  Santo Domingo counci l ,  t e s t i f i e d  

t h a t  he was f a m i l i a r  with t he  t r a d i t i o n s  of h i s  people, and t h a t  t h e  

Keres Sun and Corn c l ans  and the  Tano Isi c l an  were a l l  formerly 

r e s iden t  a t  the  now abandoned Pueblo of San Marcos and used t o  mine 

tu rquoise  a t  t h e  nearby C e r r i l l o s  mines. These c l ans ,  a t  s epa ra t e  

t imes, migrated t o  Santo Domingo, where t h e i r  descendants survive.  

Defendant has exer ted much energy i n  attempting t o  d i s c r e d i t  

t h i s  t r a d i t i o n  by re fe rence  t o  ~ p a n i s h  documents of t h e  Pueblo 

Rebel l ion period. But t h e r e  is no necessary inconsis tency between 

Spanish h i s t o r y  and t r i b a l  t t a d i t i o n ,  s i nce  t he  t r a d i t i o n  does no t  

f i x  t he  d a t e s  of t he  migrat ions nor r u l e  out intermediate  s t o p s  

while  they were tak ing  place.  I n  any event ,  we th ink  t h e  co r r ec tnes s  

of t he  migrat ion t r a d i t i o n  is  immaterial t o  t h e  v a l i d i t y  of t h e  

p l a i n t i f f ' s  claim before  t h i s  Commission. 

Defendant contends t h a t  Santo Domingo possession w a s  not  exc lus ive ,  

c i t i n g  t h e  a r r e s t  i n  1910 of four  Cochi t i  Indians f o r  ra id ing  t h e  

Tiffany mine. P l a i n t i f f  expla ins  t h a t  one of these  was half  Santo 

Domingo, and t h e  context  of the exh ib i t  implies  t ha t  t he  Cochi t i s  

had go t t en  t h e i r  tu rquoise  from Santo Domingo p r i o r  t o  t h a t  one 
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r a i d .  The s t o r y  of a s i n g l e  Zuni who go t  some tu rquoise  ou t  of a 

mine i n  1890, a f t e r  asking t h e  Santo Domingos how t o  get permission, 

is c e r t a i n l y  no t  enough t o  d e f e a t  t he  c la im of exc lus ive  possession.  

I n  any event ,  when these  i nc iden t s  occurred American miners had 

a l r eady  d i s tu rbed  t h e  exc lus iveness  of Santo   om in go's possession.  

Nor does t h e  v a r i e t y  of po t t e ry  types  found a t  t h e  mines neces sa r i l y  

show t h a t .  Ind ians  of t he  s e v e r a l  v i l l a g e s  where t h e  po t s  were made 

worked t h e  mines, f o r  t he r e  has  been s u b s t a n t i a l  in ter-pueblo 

t r a d e  i n  p o t t e r y  s i n c e  p r e h i s t o r i c  times. The p o t t e r y ,  moreover, 

is from a period too remote t o  be dec i s ive  i n  t h i s  case.  

Defendant f u r t h e r  contends t h a t  Indian pueblos d id  not  c la im 

sole ownership of n a t u r a l  resources .  ~ a n d e l i e r  ' s  a u t h o r i t y  is t o  

t he  con t r a ry ,  a s  was t he  testimony of p l a i n t i f f ' s  n a t i v e  witnesses .  

We f i n d  t h e  g r e a t  preponderance of t h e  evidence f avo r s  s o l e  a b o r i g i n a l  

ownership i n  Santo Domingo. 

The a d d i t i o n a l  a r e a  e a s t  of t he  s t i p u l a t e d  a r e a  of a b o r i g i n a l  

occupancy which t h e  p l a i n t i f f  is he re  c la iming has been ou t l i ned  on 

a map prepared by t he  Bureau of Land Management on May 13,  1977 

( j o i n t  e x h i b i t  1). According t o  t h e  map i t  conta ins  4,300 ac re s .  

A l e g a l  d e s c r i p t i o n  is given i n  f i nd ing  24 accompanying t h i s  opinion. 

W e  descr ibed t he  Santo Doming0 a r e a  of a b o r i g i n a l  occupancy i n  our 

1973 dec i s ion  as  pa rce l s  A t o  F. - See 30 Ind. C1. Comm. a t  262-265. 

The a d d i t i o n a l  a r e a  is immediately ad jacen t  t o  the e a s t  s i d e  of 

p a r c e l  E. 
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Of course ,  t h e  Santo Domingo exc lus ive  use  and occupancy of t h e  

tu rquoise  mines would no t  neces sa r i l y  ca r ry  with i t  Ind ian  t i t l e  t o  

4,300 surrounding acres .  However, t he  extended a r e a  is approximately 

t he  one descr ibed  i n  t h e  hear ing before  Commissioner Hol t  i n  Santa 

Fe i n  1954 and shown on t he  map, exh ib i t  2 i n  evidence, as p a r t  of t h e  

t r a d i t i o n a l  horse  pa s tu r e s  of t he  Pueblo. This  o ld  e x h i b i t  a l s o  

suppor t s  p l a i n t i f f ' s  content ion t h a t  t he  exclusion of t h e  Ti f fany  

and Cash Entry mines from the  s t i p u l a t e d  a r ea  of a b o r i g i n a l  occupancy 

was by mistake,  s i n c e  both a r e  shown within r a t h e r  than on t h e  boundary. 

Exact boundaries of a b o r i g i n a l  t i t l e  a r ea s  a r e  f requent ly  impossible 

t o  draw. I n  such ca se s ,  and t h i s  is one of them, reasonable  approxi- 

mation is s u f f i c i e n t .  Snoqualmie Tribe v. United S t a t e s ,  178 C t .  Cl. 

570, 372 F.2d 951 ( l967) ,  rev 'g  i n  p a r t ,  a f f  'g i n  p a r t  Docket 93, 

1 5  Ind. C1. Comm. 267 (1965); Confederated Tr ibes  of Warm Springs 

Reservat ion v.  United S t a t e s ,  177 C t .  C1. 184 (1966), r e v ' g  Docket 

198, 12 Ind.  C1. Comm. 664 (1963); Upper Chehalis Tr ibe v. United 

S t a t e s ,  140 C t .  C1. 192 (1957), r ev ' g  Docket 237, 4 Ind. C1. Comm. 

301 (1956). W e  accept  t h e  new e a s t e r n  boundary shown i n  j o i n t  e x h i b i t  

1 and descr ibed  i n  the f ind ings .  

I n  an e f f o r t  t o  d e f e a t  t h e  p l a i n t i f f ' s  c la im of exc lus ive  

possession,  defendant has  shown a number of Spanish mining con- 

ce s s ions  which may have involved t h e  a r e a  i n  i s sue .  A l l  t h e  

Spanish mines were abandoned before  t h e  time of t h e  American con- 

ques t  of New Mexico. None was confirmed by t h e  United S t a t e s .  
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Only one can be s a i d  wi th  reasonable  c e r t a i n t y  t o  have been with in  t h e  

a r e a  a t  i s sue ,  and t h a t  one cannot be loca ted  on t h e  ground wi th  t he  

evidence of record. In  our 1973 dec is ion ,  we held t h a t  unpatented 

American mining claims d i d  not  de fea t  abo r ig ina l  t i t l e .  See 30 Ind. 

C1 .  Comm. a t  243. W e  fo l low a similar rule with  regard t o  t h e  

abandoned Spanish.mining concessions here  involved. 

Cer ta in ly  t h e r e  was mining i n  t h e  a r e a  before  t h e  Mexican period. 

Much of i t  may have been ca r r i ed  on i n  t r e s p a s s  under Spanish law. 

Many of t he  workings, indeed a l l  of t h e  e a r l i e r  ones, were Indian,  

perhaps operated by t h e  p l a i n t i f f ' s  members o r  t h e i r  predecessors  i n  

i n t e r e s t .  Again, i t  is impossible t o  determine from t h e  evidence how 

extens ive  mining was a t  any given time. The opera t ions  s t a r t e d  1200 

yea r s  ago and have continued spo rad i ca l ly  ever  s ince .  Very l a r g e  p i t s ,  

s h a f t s ,  and tunne ls  could be c rea ted  over such a t i m e  span without a 

l a r g e  enough working f o r c e  ever  being on t h e  ground t o  d i s t u r b  Indian 

use and occupancy of more than a small p a r t  of t h e  a r ea  a t  i s sue .  See 

f i nd ings  25 and 26- There is  j u s t  not  enough c l e a r  evidence before  u s  

t o  j u s t i f y  a holding t h a t  Indian t i t l e  was ext inguished during the  

Spanish per iod.  

Even assuming i t  was, however, w e  would be cons t ra ined  i n  t h e  

circumstances of t h i s  case t o  hold t h a t  Indian t i t l e  had rea t tached  

by the  t i m e  of t he  American conquest. The evidence shows no bene- 

f i c i a l  use  of t h e  claimed a r e a  by anyone o the r  than Santo Dorningo 
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I n d i a n s  from 1820 t o  1865. The h e i r s  of t h e  Spanish miners are n o t  

a s s e r t i n g  t i t l e  t o  t h e  a r e a .  When they worked i t  t o  t h e  limits of 

t h e i r  a n t i q u e  technology, s o  f a r  a s  t h e  record shows, they abandoned 

i t  back t o  t h e  Ind ians .  W e  know of no law which fo rbade  this. 

Abor ig ina l  t i t les a r e  n o t  s t a t i c .  Indian t r i b e s  could a c q u i r e  

a b o r i g i n a l  t i t l e  from one ano ther  wi thout  t h e  knowledge o r  consent  

of t h e  sovereign;  and t h e r e  is no reason,  under t h e  c i rcumstances  

of t h i s  c a s e ,  why they could no t  r e a c q u i r e  i t  from whi tes .  Cf. 
T u r t l e  Mountain Band v. United S t a t e s ,  203 C t .  C1. 426, 490 F.2d 935 

(l974), a f f  'g Dockets 113 e t  a l . ,  23 Ind.  C1. Comm. 315 (1970). 

Both p a r t i e s  have asked u s ,  i f  we should f i n d  t h e  p l a i n t i f f  had 

a b o r i g i n a l  t i t l e  t o  t h e  a r e a  i n  i s s u e ,  t o  f i n d  t h e  d a t e s  of extin- 

guishment. The p l a i n t i f f  u rges  u s  t o  use  t h e  same d a t e s  a p p l i c a b l e  t o  

p l a i n t i f f ' s  o t h e r  a b o r i g i n a l  t i t l e  l ands  under f i n d i n g  1 0  a t  30 Ind. 

C1.  Comm. 273-274. The defendant  urges  u s  t o  use  e i t h e r  1848, t h e  

d a t e  of t h e  Trea ty  of Guadalupe Hidalgo, 9 Stat. 922, o r  1879, when 

t h e  American p r o s p e c t o r s  over ran  t h e  a r e a .  

The q u e s t i o n  of t ak ing  d a t e s  is not  be fore  us. By our  o r d e r  

of March 3, 1976, w e  set t h i s  c a s e  f o r  t r i a l  on t h e  s i n g l e  i s s u e  of 

t h e  l o c a t i o n  of t h e  e a s t e r n  boundary of Tract E. We ordered t h e  

d a t e  postponed s e v e r a l  t imes ,  bu t  never expanded t h e  i s s u e 8  t o  be 

t r i e d .  The s t i p u l a t i o n  we had before  u s  i n  1973 n o t  only o u t l i n e d  

p l a i n t i f f ' s  a b o r i g i n a l  t i t l e  a r e a ,  but  conta ined a confess ion  by 
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t h e  United S t a t e s  t h a t  i t  was liable f o r  ex t inguish ing  t h e  p l a i n t i f f ' s  

t i t l e  t he r e to .  - See 30 Ind. C1. Corn. a t  259. No such confess ion  is 

before  u s  i n  regard t o  t h e  a d d i t i o n a l  area. 

We have not  changed our view on extinguishment of aboriginal 

t i t l e  s e t  ou t  i n  our  1973 dec i s ion ,  bu t  b e l i e v e  f u r t h e r  b r i e f i n g  

and an expanded record e s s e n t i a l  t o  an informed dec i s ion  i n  regard 

t o  t h e  a d d i t i o n a l  a r e a .  

The case w i l l  proceed for t h e  purpose of determining whether, 

o r  when, p l a i n t i f f ' s  t i t l e  t o  t he  a d d i t i o n a l  a r e a  was ext inguished 

and defendant ' s  pos s ib l e  l i a b i l i t y  on t h a t  account.  

We concur: 

John T. Vance, Commissioner 


