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OPINION OF THE COMMISSION 

Pierce, Commissioner, delivered the opinion of the Conrmission, 

Scope of this Decision 

The claims in this proceeding are for monetary damages to remedy 

allegedly unconscionable consideration received by the plaintiff tribes 

for cessions of land in Illinois and Indiana. 

The Commission has before it the tasks of determining; (1) the 

acreages and value of lands ceded in the subject dockets; (2) the value 

of the consideration paid by the defendant, including the amount and value 

of exchange land granted to the Kickapoo; (3) whether the consideration for 

wch cession was in fact unconscionable within the meaning of Clause 3, 

Section 2, of the Indian Claims Commission Act (60 Stat. 1049, 1050) ; and 

( 4 )  the amounts, if any, owed by the defendant to the plaintiffs. k'e have 
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a l s o  t o  r u l e  on an o f f e r  of  proof of  va lue  by t h e  P e o r i a  p l a i n t i f f  i n  

Docket No. 313, r e l a t i v e  t o  l ands  (Royce Area 96a) i n  which w e  r u l e d  

i n  our  t i t l e  d e c i s i o n  t h a t  t h e  P e o r i a  had no cornpensable i n t e r e s t .  

The Comnission's t i t l e  d e c i s i o n  i n  t h i s  proceeding was i s sued  on A p r i l  

4 ,  1973. 30 Ind. C1.  Corn. 42. It involved a number of  over lapp ing  land c e s -  

s i o n s  i n  f i f t e e n  c o n s o l i d a t e d  docke t s ,on ly  s i x  o f  which are s t i l l  d i r e c t l y  i n -  

volved i n  t h i s  proceeding.  The n i n e  docke t s  no longer  involved i n c l u d e  t h e  

c la ims  of t h e  Peor ia  on beha l f  of t h e  Piankeshaw i n  Docket 99, which were d i s -  

missed a s  having been decided p rev ious ly ;  and t h e  Miami c la ims  i n  Docket 124-H 

and Docket 254, which were dismissed s i n c e  t h e  Miami were found t o  have no 

i n t e r e s t  i n  t h e  s u b j e c t  a r e a s .  Also excluded a r e  t h e  Potawatomi c la ims  t o  

T r a c t s  DYE and F i n  Dockets 15-P, 29-N and 306 ( then  on appeal  on the Potawa- 
1 / - 

tomi e n t i t y  i s s u e )  , and t h e  Potawatomi c la ims t o  T r a c t  H i n  Dockets 15-0, 29-0, 
2 / - 

and 309 ( t h e n  on appeal  i n  a n o t h e r  p roceed ing . ) .  

The s u b j e c t  docke t s  were t r i e d  on v a l u e  and c o n s i d e r a t i o n  on January 

6-10, i n c l u s i v e ,  January 14, and March 13,  1974. 

l / ~ p p e a l  No. 6-73,  under  lead Docket 29-N,  a f f ' d ,  Potawatomi Nat ion of Ind ians  - 
v .  United S t a t e s ,  205 Ct. C1.  765 (1974). These t h r e e  docke t s  were t r i e d  on 
v a l u e  and c o n s i d e r a t i o n  on June 24,  1976 and were t h e  s u b j e c t  of a s e p a r a t e  
d e c i s i o n  e n t e r e d  June 8, 1978, 4 1  Ind. C1. Corn. 399, determining t h e  amount 
due p l a i n t i f f s  and r e s e r v i n g  for f u r t h e r  proceedings  t h e  amount, i f  any,  
which might  be d e d u c t i b l e  f o r  g r a t u i t o u s  o f f s e t s .  On J u l y  14,  1978, fol lowing 
a ccmn-runication from defendant  t h a t  i t  would r e s e r v e  i t s  c la im f o r  g r a t u i t o u s  
offsets a g a i n s t  t h e  award f o r  o t h e r  docketed c a s e s  invo lv ing  t h e  s e v e r a l  
p l a i n t i f f s ,  and t h e  p l a i n t i f f s '  motion f o r  e n t r y  of a f i n a l  award, the Com- 
miss ion  en te red  such f i n a l  award. 42 Ind. C1.  Corn. 205. 

2 /  Appeal No.  8-74, under l ead  Docket 128, a f f ' d ,  Potawatomi Nation of Ind ians  - 
v. United S t a t e s ,  206 C t .  C1. 867 (1974). These t h r e e  docke t s  were t r i e d  on  
c o n s i d e r a t i o n  and va lue  on June 21,22,  and 2 3 ,  and on J u l y  2 0 ,  1976, and w i l l  
be t h e  s u b j e c t  of  a s e p a r a t e  d e c i s i o n .  
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Treaties, Cessions, Valuation Dates, and Acreaves 

Our Finding 38 contains a table which summarizes the Royce Areas, tracts, 

owning tribes, total acreage, interest of tribes in tract, and the valua- 

t i o n  dates. - 3/ The ceded areas to be evaluated at this time are Royce 

Area 48 in Illinois, and Royce Areas 98 and 110 both of which are partially 

in Illinois, and partially in Indiana. Because of overlaps between these 

and other cessions, the areas were subdivided into various tracts as an 

aid in determining title interests. Tracts A, A', B, C, D, E, G, H, and 

I involved in this evaluation are described in our title decision at 

30 Ind. C1. Corn., pages 50 through 53. They are mapped in the same 

decision as appendices I and I1 at 30 Ind. C1. Conun., pages 79, 80; and 

as Map Appendix A, herein. 

Finding 38 in effect corrects our Finding 21 at 30 Ind. C1. Corn. 110, 

in respect to the effective date of the Kickapoo cession. The Kickapoo 

cession was effected by the Treaty of July 30, 1819, 7 Stat. 200 and the Treaty of 

August 30, 1819, 7 Stat. 202. The latter treaty was ratified on May 10, 

1820, which in Finding 21, was given as the effective date of the cession. - 
However, the Treaty of July 30, 1819,was amended by the Treaty of July 19, 

1820, 7 Stat. 208, which modified the description of the exchange land 

ceded to the Kickapoo by the United States. The amended treaty was 

ratified on January 13, 1821, which is the correct effective date of the 

Kickapoo treaties, and the valuation date of the cession of the Kickapoo 

interests herein and of the Kickapoo exchange lands. 

21 By Royce Area we refer to cession areas as mapped and numbered by ~harles 
C- Royce in the 18th Annual Report, Bureau of American Ethnology, Part 11, 
Indian Land Cessions (1896-97). 
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In determining the valuation of the Kickapoo cessions and the 

Kickapoo exchange land, we have been particularly alert for any significant 

valuation factors during the eight month interval between May 10, 1820 and 

the correct valuation date of January 13, 1821. 

The acreages were supplied by the United States Bureau of Land 

Management and accepted by the plaintiffs. In our title 

decision we held that certain plaintiffs had undivided 1/2 or 1/3 interests 

in tracts which were separately ceded by two or three tribes. During the 

trial on value and in their briefs, parties overlooked the un- 

divided nature of the interests in such tracts and discussed the plaintiffs' 

interests on the basis of 1/2 or 1/3 of the acreage of such tracts. In 

fact each cession must be valued as a whole and the plaintiffs' monetary 

interests in each tract must be determined on the basis of their fractional 

interests in the value thereof. 

Offer of Proof 

In our title decision we denied and dismissed the claim of the 

Peoria plaintiff in Docket 313, to Royce Area 96a on behalf of the Peoria 

and Kaskaskia. 30 Ind. C1. Corn. 42 at 62 through 64, and 126, paragraph 
4 /  

41 As evidenced by Map Appendix I, at 30 Ind. C1. Corn. 79, and Map - 
Appendix A, infra, Royce Area 96a overlaps Tracts B and D of 
Royce Area 110 in Illinois. Tract D is also overlapped by Royce Area 177. 
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On J u l y  11, 1974, t h e  Peoria  p l a i n t i f f  i n  Docket 313 f i l e d  a motion 

wi th  respec t  t o  t h e  va lua t ion  d a t e  of t he  Kaskaskia cess ion  of Royce Area 

48 under t h e  Treaty of August 13, 1803 (7 S t a t .  78).  I n  t h e  f i n a l  

paragraph of i ts  motion the  p l a i n t i f f  announced i ts  i n t e n t i o n  t o  make 

an "of fe r  of proof1' wi th  r e spec t  t o  va lue  of t he  Kaskaskia cess ion  under 

t h e  a foresa id  t r e a t y ,  wi th  va lue  being computed not  a s  of t h e  1803 cession 

t r e a t y  but  as of t he  d a t e  of t he  confirmation t r e a t y  of September 25, 1818 

(7 S t a t .  184).  The Peor ia  p l a i n t i f f  apparen t ly  has  abandoned its i n t e n t  

t o  make such an o f f e r  of proof.  

However, i n  view of t h i s  Commission's determinat ion t h a t  t he  Peoria  

had no i n t e r e s t  i n  e i t h e r  Royce Area 48 or  96a, under t he  1818 t r e a t y ,  t he  

Peor ia ,  i n  t h e  same document, announced i t s  s i m i l a r  i n t e n t  t o  make an 

"o f f e r  of proof" of value "with r e spec t  t o  the  add i t i ona l  l ands  ceded by 

them. . . f o r  t h e  purpose of preserving t h e i r  ?os f t i on  f o r  poss ib le  appeal." 

In  denying t h e  motion w e  i n t e rp re t ed  t he  re fe rence  t o  t he  "addi t iona l  lands" 

t o  be t o  Royce Area 96a, ceded by the  Peoria  under t he  1818 t r e a t y .  We 

presumed t h a t  t h e  o f f e r s  of proof would be  made, i f  a t  a l l ,  dur ing the 

valua t ion  hear ing.  Peor ia  Tribe of Indians v. United S t a t e s ,  Docket 313, 

34 Ind. Clt Coxxn. 428 at  429, 430 (1974). 

During t h e  ensuing hear ing on value, counsel f o r  t h e  Peoria  p l a i n t i f f  

i n  Docket 313 introduced p l a i n t i f f ' s  e x h i b i t  B i n  r e l a t i o n  t o  its o f f e r  

of proof. The e x h i b i t ,  t i t l e d  "The Market Value of  Royce Area 96a i n  

I l l i n o i s  i n  t he  Year 1819," was admitted f o r  i d e n t i f i c a t i o n  only and not  

a s  evidence. 
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A t  page 85 of p l a i n t i f f s '  proposed f ind ings  of f a c t  and b r i e f  on va lue ,  

t h e  Peoria  p l a i n t i f f  contends t h a t  t l ! i s  Commission is  requi red  " to  make a 

finding on the  sub jec tN  of i ts  o f f e r  of proof f o r  purposes of appeal .  

Ir. t h i s  t h e  p l a i n t i f f  is mistaken. The purpose of an o f f e r  of proof is t o  

make the  substance of t he  excluded evidence known t o  t he  t r i a l  cour t  so  t h a t  

i t  may r u l e  i n t e l l i g e n t l y ,  and t o  preserve t he  record f o r  appeal .  Rule 

103(a) (2)  of Federal  Rules of Evidence, and Seminole Nation v. United States, 

Docket 247, 40 Ind.  C1. Connn. 231 (1977).  The cases  r e l i e d  upon by t he  

p l a i n t i f f  a r e  inappos i te  i n  t h a t  they d e a l  with s i t u a t i o n s  where f ind ings  

of fact  were not based on t h e  whole record,  Since p l a i n t i f f ' s  

e x h i b i t  B has  no t  been admitted as evidence, no subs t an t ive  f ind ings  may 

be based upon i t .  

Sect ion 23 ( e ) ( l )  of t he  Commission's Rules of Procedure provides: 

When at any hearing documentary evidence i s  of fe red  and objec t ion  
is  made t h e r e t o  t he  Commission, Commissioner, o r  Examiner con- 
duc t ing  t h e  hear ing  s h a l l  r u l e  upon same and, i f  t h e  r u l i n g  is  
adverse t o  t h e  p a r t y  o f f e r i n g  s a i d  evidence, t he  document may 
be marked for i d e n t i f i c a t i o n  and added t o  t h e  record.  

I n  t h i s  ins tance  t he  defendant i m p l i c i t l y  ob jec ted  t o  the  admission 

of p l a i n t i f f ' s  Exhibi t  B and voiced f u r t h e r  objection t h e r e t o  

i n  i t s  b r i e f .  The C o ~ i s s i o n e r  conducting the hearing 

ru l ed  adversely t o  t h e  o f f e r i n g  pa r ty ,  t o  t he  e f f e c t  t h a t  t h e  e x h i b i t  

would no t  be admitted i n t o  evidence, but would be allowed i n t o  t h e  record 

f o r i d e n t i f i c a t i o n ,  Nothingremains t o b e d o n e a t  t h i s  po in t  
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by the  Comission. For t h e  Commission t o  make f indings of value on 

Royce Area 96a a s  of 1818 or  1819 a s  requested by the  Peoria p l a i n t i f f  

would not be appropriate  i n  the  l i g h t  of t he  foregoing ru l ing  and 

of our t i t l e  dec is ion  denying and dismissing the  Peoria claim t o  the  

area. 

His to r i ca l  Background 

Our finding 39 sets  f o r t h  i n  some d e t a i l  the h i s t o r i c a l  background of 

I l l i n o i s  and western Indiana from about 1671. Un t i l  t h e  c lose  of the  

French and Indian War i n  1763, a l l  of t h e  t r a c t s  involved i n  t h i s  proceeding 

were French t e r r i t o r y .  Explorers such as  J o l i e t ,  Father Plarquette, 

LaSalle and Hennepin, t rave led  extensively through the  a rea  and issued 

glowing r epor t s  on the  many advantages which they considered these lands 

t o possess. French f u r  t rappers ,  t r ade r s ,  m i l i t a r y  posts  and seve ra l  

t h r iv ing  t r ad ing  cen te r s  b u i l t  by t h e  French and populated by French 

na t ionals  dominated the  t e r r i t o r y .  A chain of m i l i t a r y  and t rad ing  

posts were es tab l i shed  from t h e  upper Great Lakes region extending south- 

ward along the  I l l i n o i s  River and i n t o  t h e  Miss iss ippi  Valley. Other 

posts  were es tab l i shed  i n  western Indiana along the  Kankakee and Wabash 

r i v e r  va l l eys .  For the  most p a r t  t h e  presence of the French d i d  not 

d i s rup t  the  ' pa t t e rn  of l i f e  of the  Indian inhabi tan ts .  

When the French and Indian War ended with a Brit i sh  v ic to ry  i n  1763 

the B r i t i s h  t r i e d  t o  c r e a t e  a s t rong and f r i end ly  a l l i a n c e  with t h e i r  

l a t e  Indian enemies i n  t h e  old Northwest Terr i tory .  Pursuant t o  the  Pro- 

clamation of 1763, set t lement  by members of t h e  colonies  i n  lands west of 

t heAppa lacha in~oun ta ins  was forbidden. Despite t h i s  prohib i t ion  and the  
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B r i t i s h  attempts t o  enforce i t ,  l a rge  numbers of Virginians crossed the 

mountains and s e t t l e d  i n  Kentucky and southwestern Pennsylvania, and a 

few reached I l l i n o i s .  Some of the  o lder  French se t t lements  on t h e  

Mississippi  River and i n  the  Ohio Valley i n  southern I l l i n o i s  survived t he  

B r i t i s h  takeover and re ta ined  t he i r  French f lavor although they l o s t  

some of t h e i r  importance as t rad ing  centers .  Reports of the  B r i t i s h  

who took over the  t rad ing  and m i l i t a r y  cen te r s  from t h e  French were 

a s  glowing as  were those of the  French concerning the  g rea t  p o t e n t i a l  

of t h e  a rea  f o r  set t lement  and t r ade ,  f o r  hunting t h e  p l e n t i f u l  wild 

game, f o r  ag r i cu l tu re  and f o r  the cons t ruc t ion  of m i l l s ,  one of  which 

wis already operat ing i n  the  l a t e  1760s. The numerous r i v e r s ,  most of  them 

c l e a r l y  navigable,  were a l s o  mentioned i n  t h e  repor ts .  

Following the  co lon ia l  v i c to ry  i n  the  Revolutionary War i n  1783, the  

lands west of the  k ~ a l a c h i a n  Mountains became t h e  property of  t he  new 

Federal Government. Although the  Indians inhabi t ing  these  regions had 

enjoyed f r i end ly  and prosperous r e l a t i o n s  with t h e  French and l a t e r  the 

Br i t i sh ,  t h i s  was not t h e  case with the  Americans whom t h e  Indians 

co r rec t ly  supposed were eager  t o  obta in  possession of the  ~ n d i a n s '  lands 

i n  Ohio, Indiana and I l l i n o i s .  The B r i t i s h  had remained i n  t h e i r  former 

mi l i t a ry  pos ts  along the  border between the  United S t a t e s  and Canada and 

from those pos ts  they supplied t h e  Indians i n  t h e  Northwest Te r r i to ry  with 

arms, ammunition and t r ade  goods and made i t  possible  f o r  them t o  defea t  

every m i l i t a r y  expedit ion sen t  i n t o  t h e  a rea  until General Anthony Wayne 

won a v i c to ry  a t  t h e  B a t t l e  of Fa l len  Timbers i n  1794. A t  about the sme 

time John Jay succeeded i n  negot ia t ing  a t r e a t y  wi th  t h e  British i n  which 
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t he  B r i t i s h  agreed t o  abandon the  m i l i t a r y  posts i n  question and t o  

have t h e i r  s o l d i e r s  out of such posts  by June 1, 1796. News of t h i s  

impending event was communicated t o  the  Indians by General Wayne 

i n  the  course of h i s  negot ia t ions  with them leading up t o  the  Treaty of 

Greenville of August 3, 1795. Realizing t h a t  without B r i t i s h  help they 

would no longer be ab le  t o  con t ro l  a l i  of t he  Northwest Te r r i to ry ,  t he  

Indians agreed t o  cede t o  the  United S ta t e s  approximately two-thirds of 

t h e  present  s t a t e  of Ohio, a small par t  of southeastern Indiana, plus a number 

of enclaves located i n  t h e i r  retained t e r r i t o r y . .  The United S ta t e s  

recognized t h e  t i t l e  of t he  Indian t r e a t y  p a r t i e s  t o  t h e i r  lands nor th  and 

west of the  so-cal led Greenvil le  Line running from e a s t  t o  west across  

Ohio and south west i n t o  Indiana, and the  Indians agreed t h a t  they would 

s e l l  t h e i r  remaining lands t o  no one but t h e  United Sta tes .  The small 

enclaves acquired by t h e  United S t a t e s  i n  Ohio, Indiana and I l l i n o i s ,  

w r e  f o r  t he  purpose of e s t ab l i sh ing  a chain of m i l i t a r y  posts .  

Even before the  Treaty of Greenvil le  a l a r g e  number of American s e t t l e r s  

and t r a d e r s  had moved i n t o  Ohio and Indiana and i n  1789 Congress provided 

f o r  a government f o r  t h e  Northwest Terr i tory .  1 S t a t .  50. P r i o r  t o  

1795 most of t h e  Americans s e t t l e d  i n  former French towns i n  Indiana and 

I l l i n o i s .  After  1795 s e t t l e r s  i n  g rea t e r  numbers moved i n t o  t h e  newly 

acquired land i n  Ohio and Indiana. Cal lot  , publishing i n  French and English 

concerning h i s  t r a v e l s  i n  I l l i n o i s  i n  1796 described I l l i n o i s  as perhaps the  

only spot  respect ing which t r a v e l l e r s  had given no exaggerated accounts. 

He wrote of t he  beauty, f e r t i l i t y  and good cl imate of the area;  t he  majest ic  

r i v e r s  which flowed through and around it and of t h e  many smaller  navigable 

r i v e r s  and creeks. He mentioned t h a t  access t o  Kaskaskia and Cahokia, both 

on t h e  Miss iss ippi  River i n  Tract  A of Royce Area 48 ,  was not  
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only by water but by two roads, one open ehe year  around and t h e  o ther  

usable i n  summer. He described the  luxuriant  vegeta t ion  and t h e  

r i c h  s o i l s  i n  the  area. 

With the  end of t he  War of 1812, t h e  B r i t i s h  gave up a l l  claims t o  

t r ade  south of the  Canadian border and withdrew whatever support they 

had been giving t o  the  Indians. There was then no fu r the r  impediment t o  

the westward expansion of t h e  American f r o n t i e r  t o  the  Miss iss ippi  

River and beyond,and the  Federal Government continued i ts pol icy of 

land purchases from the  Indians e a s t  of the Miss iss ippi  River. By 1821 

most of Indiana, I l l i n o i s ,  Michisan and Ohio had been acquired from t h e  

Indians by the  Federal Government and t h e r e  was a l a rge  movement 

of s e t t l e r s  westward i n t o  those regions. 

Topography, So i l s ,  Vegetation, Climate, D r a i n a ~ e  

The topography and s o i l s  of I l l i n o i s  were l a rge ly  determined by two 

g l a c i e r s  which moved southward during the  Pleis tocene Age. They l e f t  two 

d i f f e r e n t  s o i l  a reas  whichinf luencedthe  pa t t e rns  of set t lement  and 

economic development of I l l i n o i s .  Deta i l s  may be found i n  our f inding  

40. In  general ,  t h e  r e s u l t  was an undulating countryside with extremely 

f e r t i l e  s o i l  i n  some sec t ions  and good s o i l  i n  most. Minerals abounded i n  

the  s t a t e  including white pipe c lay ,  po t t e r s  c lay ,  b r i ck  clay, fire clay, 

p l a s t e r e r s '  sand, sandstone, limestone, marble, galena, i ron ,  copper, z inc,  

coa l  and na tu ra l  gas. The c lay  was very use fu l  t o  e a r l y  s e t t l e r s  and 

the  mineral springs and s a l i n e s  were a l s o  of great value. 

A l l  t r a c t s  i n  s u i t  contained some p r a i r i e  land and some timbered land. 

The p r a i r i e  port ions were covered with t a l l  g rasses  which made plowing d i f -  

f i c u l t  bu t  which provided good pasturage f o r  c a t t l e .  The dense grass con- 



t r i bu ted  t o  t h e  r ichness of t h e  s o i l s .  Pa r t s  of t he  subject  land were 

heavi ly timbered, o f t e n  i n  comnercially explo i tab le  quan t i t i e s  and q u a l i t i e s .  

Timber was always use fu l  t o  s e t t l e r s  f o r  bui ld ing  purposes and f o r  fencing. 

Most pa r t s  of I l l i n o i s  contained many f i n e  fruit t r e e s  and f r u i t  bearing 

bushes. Deta i l s  of t h e  types of t r e e s  and t h e  r a t i o  of timber land t o  

p r a i r i e  land w i l l  be d e a l t  with i n  p a r t s  of t h i s  dec is ion  deal ing with the  

value of t h e  separa te  t r a c t s  of land. 

The I l l i n o i s  cl imate was genera l ly  of t h e  humid cont inenta l  type 

with hot sununers, cold winters  and shor t  t r a n s i t i o n a l  seasons. Average 

annual p r e c i p i t a t i o n  ranged from 32" i n  the  nor th  t o  47" i n  t h e  south. 

The average number of f r o s t - f r e e  days ranged from 160 i n  the  nor th  t o  over 

200 i n  t h e  south. 

Drainage i n  t h e  var ious  t r a c t s  was genera l ly  good and only a 

few areas  required t i l e  o r d i t c h  drainage which s e t t l e r s  i n  the  times 

of t h e  cessions i n  s u i t  were q u i t e  f ami l i a r  with. The many r i v e r s ,  

streams and creeks provided good drainage except where t h e  land was 

very low and i n  those areas  t h e  marshes, swamps and wetlands were 

valued because of t h e  wild game and t h e  f u r  bearing animals and the  

wild fowl which thr ived  i n  such places. Many of the  f i r s t  nonoIndians 

i n  the  a reas  i n  s u i t  were hunters  and t rappers  t o  whom skins  and f u r s  were an 

important source of income. 

Transportat ion and Access 

I n  our f inding  41 we have described t h e  t r anspor t a t ion  through and 

access t o  the  subjec t  lands which we found t o  be unusually good 

because of the network of waterways t o  t h e  eas t e rn  and western s t a t e s  and 

from t h e  Great Lakes t o  New Orleans. River and stream routes long used by 

the  Indians and by t h e  French were followed by t h e  Americans. Those 
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water routes  were an e s s e n t i a l  element of t he  f u r  t r ade  and of co loniza t ion  

and set t lement  by the  French, Spanish, B r i t i s h  and f i n a l l y  by the  Americans. 

The major streams and r i v e r s  were the  I l l i n o i s  River and i ts  

t r i b u t a r i e s ,  t he  Kankakee and Des Plaines r i v e r s ;  the  Miss iss ippi ,  t he  

Ohio and the  Wabash r ive r s .  Also important were t h e  Iroquois t r i b u t a r y  of 

the Kankakee, the  Vsnnil l ion,  Mackinaw, Sangamon, Macoupin, a l l  t r i b u t a r i e s  

af the  I l l i n o i s  River; t he  Kaskaskia, Shoal, Big and L i t t l e  Muddy and Cache, 

a l l  t r i b u t a r i e s  of t h e  Mississippi ;  t he  Sa l ine  t r i b u t a r y  of the Ohio River; 

and t h e  Embarrass, V e m i l l i o n  and Tippecanoe, t r ibutar ies  of t h e  Wabash River. 

An important route  t o  t h e  I l l i n o i s  portions of t h e  subjec t  lands was 

by way of the  Great Lakes t o  Chicago, up the  Chicago River and then by 

portage t o  t h e  Des Plaines River and down the  Des Plaines t o  the  I l l i n o i s  

River a t  Tract D. Upstream from t h i s  poin t ,  t h e  Kankakee River and i t s  

t r i b u t a r y ,  t he  Iroquois River, gave access t o  Tracts D and E. Access from 

Lake Michigan was poss ib le  by ascending the  St .  Joseph River and by portage 

t o  the  Kankakee River. The I l l i n o i s  River formed the northern border of 

Tract D and the northern and western borders of Tract  B. Trac ts  A, A'  and B 

a l l  met a t  the  confluence of t h e  I l l i n o i s  wi th  t h e  Mississippi .  The Miss- 

i s s i p p i  cons t i tu ted  t h e  western border of,and gave access t o  t h e  r i c h  American 

Bottom Lands of Tract  A. 

The most important water route  t o  the  subjec t  lands u n t i l  t h e  opening 

of the Er i e  Canal i n  1825, was down the  Ohio River from Pi t t sburgh ,  along t he  

borders of West Virginia ,  ahio, Indiana and Kentucky. By ascending t h e  

Wabash t r i b u t a r y  of the Ohio, d i r e c t  access was gained t o  the  e n t i r e  

southern pa r t  of Tracts G and I. The Vermillion t r i b u t a r y  of t h e  Wabash 
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River formed the  border between and gave access t o  Tracts C and G. The 

Tippecanoe t r ibu ta ry  of the  Wabash formed the eastern boundary of and gave 

access t o  Tract I. The eas tern  border of Tract C paral leled the  course of 

the Wabash River and was re la t ive ly  c lose  by. The lower reaches of the Ohio 

River formed the  e n t i r e  southeastern boundary of Tract A. To the  south, the 

Mississippi River provided the  area with access t o  New Orleans 

where ocean transport  was avai lable  t o  the  e a s t  coast and abroad. 

The descent down the  Ohio, past Royce Area 48 t o  New Orleans was f i r s t  

made by a non-Indian i n  1742. Fort P i t t  was already i n  existence as  the 

nucleus of the  fu ture  t r a f f i c  west and south from Pittsburgh, Pennsylvania. 

The e n t i r e  length of the  Mississippi below the  subject lands was 

navigable by large shallow d r a f t  vessels  a t  a l l  times. The other r i v e r s  

were navigable by canoe and by f la tboat .  The bark canoe i n  use i n  

the subject  areas ranged i n  s i z e  from a one-man vesse l  t o  vesse ls  30 fee t  i n  

length and capable of carrying 3,000 pounds of cargo and a 12-man crew. The 

canoe was l i g h t  i n  weight, eas i lyrepai redand portaged. The raft, pirogue, 

barge, bateau and keelboat followed the canoe. Propulsion was 

by current ,  oars ,  sweeps, poles, sa i l  and tow ropes. The keelboat was i n  

use on the  Mississippi by 1751 when a f l e e t  ascended from the mouth of 

the Ohio River about 75 miles t o  Fort Chartres i n  Tract A. The journey from 

Pittsburgh t o  New Orleans took about three weeks. The re turn  t r i p  took 

from three  t o  four months by keelboats and barges. Immigrants t o  t h e  subject 

t r ac t s  from points upstream could s e l l  t h e i r  vessels  t o  persons going 

further  downstream o r  the vessels  could be dismantled t o  supply the need 

for  sawed timber. 
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The f i r s t  steamboat on any western r i v e r  l e f t  Pi t tsburgh i n  November, 

1811, on a voyage down the Ohio past  Tract A and thence down the  

Mississippi t o  New Orleans. In 1812 the  f i r s t  steamboat went up the  

Mississippi  from New Orleans. More and b e t t e r  steamboats followed. 

In  1820 steamboats were on the  Wabash and traversed the e n t i r e  length of 

Royce Area 98, Tracts G and I and beyond t o  Delphi, Indiana. 

Overland t r a v e l  was necessary t o  reach some parts of the i n t e r i o r  of 

the subject t r a c t s .  Shortly a f t e r  1700 the French had made a t r a i l  

from Kaskaskia i n  Tract A through Danville i n  Tract G t o  Detroi t .  

When George Rogers Clark passed through Tract A i n  1778, 

a French t r a i l  existed from Kaskaskia t o  P r a i r i e  du Rocher. 

Two t r a i l s  l e d  from Kaskaskia t o  Cahokia axid a well defined t r a i l  

from Kaskaskia t o  Vincennes i n  Royce Area 63. A s  ea r ly  as  1792,the 

T e r r i t o r i a l  l eg i s l a tu re  enacted authori ty t o  lay  out roads. The f i r s t  road i n  St .  

Cla i r  County, Tract A, was recorded i n  1806. By 1811 there  were 17 road 

d i s t r i c t s  i n  t h a t  county. 

In  addit ion t o  the  above mentioned roads, there  were Indian t r a i l s ,  

game t r a i l s  and a few blazed t r a i l s  referred t o  as  "traces" i n  the subject  

t r a c t s .  Annual migrations of vas t  herds of buffalo from the  western 

plains t o  the s a l t  l i cks  of Kentucky and the  Allegheny feeding grounds l e f t  

well  defined t r a i l s  t h a t  were used by Indians and non-Indians. The old St. 

Louis Trace, believed t o  be the  f i r s t  overland route used by Americans on t h e i r  

way t o  I l l i n o i s ,  was such a buffalo t r a i l .  Known also as  the  Vincennes 

Tra i l ,  it extended from the f a l l s  of the Ohio t o  the  Wabash River near 

Vincennes and westward across Tract A t o  St. Louis, Missouri. To the east 
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it extended from the  present  s i t e  of Lou i sv i l l e ,  Kentucky t o  the  Wilderness 

Road and t h e  Great Valley Road t o  Richmond, Virginia .  

Indian t r a i l s  rad ia ted  i n  various d i r ec t ions  from severa l  foca l  

points  i n  a l l  of t he  t r a c t s  and provided usable "roads" f o r  t r a v e l  

and t ranspor ta t ion .  Early s e t t l e r s  a l s o  made t h e i r  own t r a i l s ,  removing 

t r e e s  and stumps, fording o r  br idging small streams and construct ing 

log roads across  swamp lands. Compared with much o the r  land being opened 

fo r  set t lement  i n  t h e  years  covered by t h i s  s u i t ,  t he  subjec t  lands i n  I l l i n o i s  and 

Indiana were not raw and rough o r  in.zccessi5le.  

Settlement and Population 

Population of t h e  United S ta t e s  i n  general  and of  t h e  a reas  i n  s u i t  

is  d e a l t  with i n  our f inding 49 ind a l s o  i n  s p e c i f i c  f indings r e l a t i v e  

t o  the  seve ra l  t r a c t s  t o  be valued. The population of t he  United 

S ta t e s  increased 34.8% between 1790 and 1800, and 

36.4% between 1800 and 1810. Throughout the  period of 1790 

t o  1820 the  t o t a l  population o f  the  country was i n  a period of rapid expansion 

and t h e  population of t h e  immediate region of t he  subject  t r a c t s  

w a s  r i s i n g  more rap id ly  than  i n  the  country a s  a whole. Between 1800 and 

1810, Indiana had gained p o p u l a t k n  a t  t e n  times the  na t iona l  r a t e  and t h e  ga in  

w a s  even f a s t e r  between 1810 and 1820. Between 1810 and 1820 I l l i n o i s  gained 

i n  population a t  a r a t e  of more than 10 t i m e s  t he  United S t a t e s  a s  a whole. 

Farming 

I n  f inding 50 we have discussed farming i n  the  a rea  i n  s u i t .  

Pr ior  t o  American se t t lement ,  Indians were farming along s t r e t c h e s  of t he  

I l l i n o i s  River i n  Tract  B and t h e  Wea Indians had extensive cu l t iva t ed  

f i e l d s  i n  t h e  bottom lands of t he  Wabash and Tippecanoe Rivers along the  
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borders of Tract I i n  Indiana. By 1700 t h e  I l l i n o i s  Indians were farming 

i n  the American Bottom por t ions  of Tract A. The Piankeshaw farmed i n  the  

v i c i n i t y  of Danville i n  Tract G. The French had fanned a g r e a t  dea l  of 

land i n  the  American Bottom. 

Most of t h e  American s e t t l e r s  who came i n t o  the  subjec t  t r a c t s  

a r r ived  with a  team of horses o r  oxen and a wagon, some household goods, 

t oo l s ,  and a  l i t t l e  money. Those who ar r ived  on foot  w i th  few possessions 

managed t o  ga in  a  foothold by working f o r  o the r  s e t t l e r s .  

A t  f i r s t  the  s e t t l e r s  l ived i n  lean-tos which they replaced with 

l o g  cabins. They acquired a s  much land a s  they could afford and 

commenced wi th  subsis tence farming. Later they produced excess crops 

which they so ld  a t  a  p r o f i t .  

The e a r l y  s e t t l e r s  preferred t o  loca te  t h e i r  farms i n  o r  along t h e  

edges of the  fores ted  lands .preferably  along t h e  wooded banks of t h e  

many streams t h a t  c r i ss -crossed  t h e  I l l i n o i s  lands. Timber furnished 

ma te r i a l s  f o r  bui ld ings ,  conta iners ,  fu rn i tu re ,  t o o l s ,  boa ts ,  fencing and 

fue l .  It also provided s h e l t e r  from the  hea t ,  wind and cold of  t h e  p r a i r i e s .  

While the  e a r l y  s e t t l e r s  recognized t h e  value of t he  p r a i r i e s  a s  pasturage 

f o r  t h e i r  c a t t l e ,  t h e  dens i ty  and toughness of t h e  sod was a  d e t e r r e n t  t o  

se t t lement  and farming such land because those s e t t l e r s  came with  primitive 

wooden plows and harrows which could not make much headway on tough p r a i r i e  

s o i l .  Even those s e t t l e r s  who appreciated t h e  r ichness  of t h e  p r a i r i e  

@ o i l  f o r  the r a i s i n g  of g r a i n  crops, the d i f f i c u l t i e s  they faced i n  

br inging such land under c u l t i v a t i o n  discouraged them u n t i l  b e t t e r  t o o l s  were 

acquired. 



A g rea t  v a r i e t y  of crops could be and were grown i n  the  subject  

areas,  including corn, wheat, barley,  oa t s ,  rye, buckwheat, g rasses ,  c lover ,  

I r i s h  and sweet potatoes,  tobacco, cas to r  beans, f l ax ,  cot ton,  apples,  

peaches, plums, grapes, a v a r i e t y  of b e r r i e s ,  melons and garden vegetables.  

Farm production i n  t h e  e a r l i e s t  days of set t lement  was mostly f o r  home 

consumption and labor  barter .  Where r i v e r  t ranspor ta t ion  was ava i l ab le  

t o  market centers  a s  it was on t h e  bordzrs of the  subjec t  lands, excess 

farm produce was so ld  a t  a p r o f i t  and shipped t o  es tab l i shed  set t lements .  

Banking and Finance 

I n  our f inding  51  we have d e a l t  with banking and finance i n  t h e  

United S t a t e s  from 1791 through 1821, the  l a s t  va lua t ion  d a t e  i n  s u i t .  

The F i r s t  Bank of t h e  United S t a t e s  was chartered by Congress i n  

1791 and l a s t ed  u n t i l  1811. Thereafter ,  u n t i l  t he  Second Bank of the  

United S t a t e s  was es tab l i shed  i n  1816, c i t i z e n s  and t h e  government had t o  

rely on s t a t e  chartered o r  unchartered banking i n s t i t u t i o n s  f o r  t h e i r  

banking needs and, l a rge ly ,  f o r  currency. The e a r l i e s t  bank i n  I l l i n o i s ,  

the Bank of I l l i n o i s  a t  Shawneetown j u s t  outs ide  t h e  southeastern edge of 

Tract A, grew from a mercant i le  business c m e n c e d  i n  1804. By 1813 

its owner began t o  accept depos i t s ,  t o  lend money and t o  i s sue  b i l l s  of 

c red i t .  A cha r t e r  was applied f o r  i n  1816 and t h e  bank was highly regarded. 

Other banks followed and survived t h e  f inanc ia l  panic of 1819. In  1821 

the Bank of I l l i n o i s  a t  Vandalia was chartered.  

Public Land Laws of the  United S t a t e s  

The d e t a i l s  of t he  public  land laws appl icable  t o  Indiana and I l l i n o i s  

a t  valua t ion  da tes  a r e  i n  our f inding  52. The Harrison Act of 1800 
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app l i cab l e  t o  publ ic  lands i n  Ohio and Indiana,  provided f o r  publ ic  s a l e  a t  

auc t i on  of surveyed publ ic  lands i n  320 ac r e  h a l f  s ec t i ons  f o r  not l e s s  than  

$2.00 an ac r e .  Lands remaining unsold might t hen  be so ld  a t  p r i v a t e  s a l e  

f o r  $2.00 per  ac re .  Ins ta l lment  payments w i th  c e r t a i n  l i m i t a t i o n s  and 

p e n a l t i e s  f o r  non-payment a r e  d e t a i l e d  i n  our  f inding.  The d i scount  

allowed f o r  advance payment could reduce t h e  purchase p r i c e  from $2.00 

t o  $1.84 per  ac re .  Af te r  t he  admission of  Ohio i n  March of  1803, t h e  Act 

of March 26, 1804,extended t h e  publ ic  land laws t o  t h e  r e s t  of the Old 

Northwest T e r r i t o r y  inc lud ing  t h e  lands i n  s u i t .  The $2.00 minimum p r i c e  

per  a c r e  was r e t a ined  bu t  t h e  land could be of fe red  a t  both publ ic  and p r i -  

v a e  s a l e s  i n  160 a c r e  q u a r t e r  s ec t i ons .  Land o f f i c e s  were e s t ab l i shed  a t  

De t ro i t ,  Vincennes and Kaskaskia. Other land o f f i c e s  were opened i n  1807 

a t  J e f f e r sonv i l l e ,  Indiana,  and Shawneetown, I l l i n o i s ,  t h e  l a t t e r  i n  

1812. I n  1816 a  land o f f i c e  wi th  j u r i s d i c t i o n  over  I l l i n o i s  lands was 

opened a t  Edwardsville and i n  1820 land o f f i c e s  were opened a t  Vandalia and 

Pa l e s t i ne ,  I l l i n o i s .  Leg i s l a t i on  i n  1817 permit ted t h e  s a l e  of 80 ac re  

t r a c t s  i n  s i x  out of every 36 s e c t i o n s  and i n  1820 f u r t h e r  l e g i s l a t i o n  

required t h a t  a l l  publ ic  lands be o f f e r ed  i n  80 a c r e  t r a c t s  w i th  t h e  minimum 

p r i c e  reduced t o  $1.25 per  ac re .  Cred i t  s a l e s  were abol ished and f u l l  

payment on t h e  d a t e  of purchase was required.  

Because publ ic  land could not  be so ld  p r i o r  t o  survey,and s u b s t a n t i a l  

per iods  of time were required t o  make surveys of t h e  Ind ian  land c e s s i o n s ,  

t h e  Government's t o t a l  inventory of publ ic  lands tended t o  exceed t h e  supply 

c t u a l l y  a v a i l a b l e  f o r  purchase by the  publ ic .  

De t a i l s  concerning t h e  r i g h t s  of s q u a t t e r s ,  specu l a to r s  and 



42 Ind. CL. Comn. 354 

the  e f f e c t  of the  preemption laws are  given i n  our finding 53. 

Prior  t o  1830 the law did not accord r igh t s  t o  squat ters  on public lands t o  

purchase the t r a c t s  on which they had made improvements. Rather, remaining 

on public lands without permission of the register and receiver of 

the local  land o f f i ce  was a misdemeanor. The law was not often enforced. 

There were, moreover, a number of s t a t u t e s  applicable t o  specia l  areas 

o r  t o  specia l  c lasses  of persons which granted preferential rights 

to purchase, ca l led  preemption r igh t s .  For example, an 1813 s t a t u t e  

granted a preemption right t o  I l l i n o i s  residents  t o  purchase a t  private 

sale f o r  the minimumper acre  pr ice  ($2.00) not more than one quarter  sect ion of 

unreserved public land i n  a t r a c t  which they had ac tual ly  inhabited and 

improved p r io r  t o  the enactment of the  law. 

Despite the  laws, s e t t l e r s  swarmed over public lands, and also on 

unceded Indian lands i n  Indiana, I l l i n o i s  and elsewhere. Sometimes they 

moved west when t h e i r  t r a c t s  were put up for public auction. A t  other 

t i m e s  they attempted, and smetimes succeeded, t o  bid i n  the land. Success 

i n  buying land a t  auction often resulted from arrangements among the 

various s e t t l e r s  i n  an area and t h i s  could and did r e s u l t  i n  very valuable 

land being purchased a t  bargain prices. Competitive bidding a t  Federal 

land sa les  i n  the  area north of the  Ohio River became ra re  a f t e r  1816. 

Despite the  vigorous opposition of s e t t l e r s ,  speculators i n  land 

managed t o  s t a y  i n  business and buy up considerable quan t i t i e s  of land. 

They a l so  had t h e i r  associat ions which indulged i n  a variety of schemes t o  

Procure public land a t  bargain prices.  

In  pre-  i n d u s t r i a l  America, land speculation was big bustness . Great 
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landowners moved west w i t h ,  and sometimes ahead of t h e  frontiersmen, f o l -  

lowing c lose ly  the  surveyors. Speculators who bought l a rge  t r a c t s  of 

choice land and held them f o r  r e s a l e  a t  p r i ces  the  s e t t l e r s  could not 

a f ford  were a ser ious  de te r r en t  t o  the  set t lement  of public  lands. 

In Finding 54 we have summarized the  public land s a l e s  a t  land 

o f f i c e s  northwest of the  Ohio River f r an  1800 through the  f i r s t  ha l f  of 

1820. Also i n  t h a t  f inding we have shown s a l e s  under t h e  cash 

system from 1820 t o  1825 when the  minimum pr i ce  f o r  public  lands was 

reduced t o  $1.25 per acre  cash . 
We s h a l l  now descr ibe  t h e  physical  c h a r a c t e r i s t i c s  of each of t h e  

t r a c t s  i n  s u i t  on the  bas i s  of evidence i n  t h e  record. Next we w i l l  

repor t  t he  expert  witnesses '  opinions on the  value of each t r a c t ,  and 

f i n a l l y  the  Conunission's f indings of value and i t s  reasons f o r  accepting 

o r  r e j e c t i n g  value theo r i e s  advanced by t h e  p a r t i e s .  

Tract  A of Royce Area 48. Tract  A was ceded by t h e  Kaskaskia Nation 

under the  Treaty of December 12, 1803, and w i l l  be valued a s  of t h a t  da te .  

It cons i s t s  of 6,279,118 acres  of land i n  southwestern I l l i n o i s  bounded 

on t he  west by the  Miss iss ippi  River and on t h e  south by t h e  Ohio River. 

The t r a c t  encompasses a l l  o r  p a r t s  of t h e  following present day counties  

ranging from the  southern pa r t  northward: Alexander, Pulaski ,  Union, Massac, 

Johnson, Pope, Hardin, Jackson, Williamson, Sa l ine ,  Ga l l a t in ,  Randolph, 

Perry, FranklLn, Hamilton, White, Monroe, S t .  C la i r ,  Washington, Jef ferson ,  

Madison, Clinton,  Marion, Bond, Fayet te  and Effingham. O f  t h e  t o t a l  

acreage i n  the  t r a c t  352,000 acres  were the  famous American Bottom lands 



described i n  some d e t a i l  i n  our finding 42. The balance of Tract A was 

3/4  timbered lands and 1/4 p r a i r i e  lands. 

The American Bottom is a s t r i p  of r i c h  a l l u v i a l  s o i l  along the  

eastern bank of  t he  Miss iss ippi  River, 100 miles  long and from 3 t o  15 miles 

wide wi th  an average width of from 5 t o  6 miles.  It s t reches  from the  

mouth of t h e  I l l i n o i s  River on the  north t o  the  mouth of the  Kaskaskia 

River on the  south through present  day counties  of 

Madison, S t .  C l a i r ,  Monroe and Randolph. The s o i l  reaches same 2 5  f e e t  

i n  depth and was described by 19th century w r i t e r s  as  of unsurpassed 

f e r t i l i t y ,  the  f ines t  body of land in what was then ca l l ed  t h e  "west" 

and by far  t h e  most beau t i fu l  t r a c t  o f  land i n  t h e  "westernt' country. 

It was believed t o  be capable of supporting more people than any other 

t ract  of equal s i z e  i n  America. 

The area  was heavi ly used from time immemorial by American 

Indians. It supplied them wi th  game, fish, wild f o w l ,  fruit, nuts ,  corn, 

be r r i e s ,  timber, water and exce l len t  grass  f o r  t h e i r  stock. The opulence 

o f  the a rea  a t t r a c t e d  white s e t t l e r s  from t h e  time it was f i r s t  discovered 

by them. It was t h e  o r i g i n a l  seat of the  French set t lement  of 

Kaskaskia i n  1700, P r a i r i e  du Rocher i n  1722, Fort Charles, Cahokia i n  1699, 

and P r a i r i e  du Pont i n  1760. Apparently t h e  French used t he  a rea  without 

disturbing the Indian inhabitants .  American set t lement  of t h e  area 

began i n  1779. I n  1783 piggot 's  Fort was es tab l i shed .  In  1786 New Design 

Was founded, and in 1800 Bellefontain,  Whiteside's S t a t ion  and Goshen 

were founded. For a mmber of years  more than three-fourths of  t h e  population 

Of I l l i n o i s  l ived i n  t h e  Awrican  Bottom area. 



While the  port ions of Tract  A which contained American Bottom lands 

were the  f i n e s t  i n  the  t r a c t  and were s e t t l e d  i n  some areas  long before 

the 1803 valua t ion  da te ,  t h e  remainder of Tract A contained much 

exce l l en t  land. The lands bordering the  Miss iss ippi  River 

contained f i n e  a rable  lands, r i c h  bottom lands, l a rge  s tands of timber and 

few of t h e  p ra i r i e - type  areas  which e a r l y  s e t t l e r s  found d i f f i c u l t  to 

c u l t i v a t e .  There were many streams, lakes and marshes where f i s h  and wild 

fowl were p l e n t i f u l .  The lands bordering t h e  Ohio River on t h e  south 

were of t h e  same type. The i n t e r i o r  port ions of Tract A contained some 

broken and h i l l y  a reas  but  drainage was good because of t h e  many small 

streams t r ave r s ing  t h e  Ian3 and emptying i n t o  t h e  l a rge  r i v e r s .  Heavy s tands  

of timber covered much of t h i s  i n t e r i o r  land and the re  were no l a rge  

areas  of p r a i r i e  without timber. A l l  of t h e  a rea  was wel l  watered 

and i n  some port ions the re  were mineral spr ings  and sa l ines .  Transportat ion 

t o  and from the  i n t e r i o r  a reas  was not  a s  easy a s  i n  t h e  case of t h e  lands 

bordering on the  navigable waters of the  Miss iss ippi  and Ohio r i v e r s ,  but 

access was by no means d i f f i c u l t  and set t lement  of t h e  i n t e r i o r  a reas ,  although 

slower than the  r i v e r  a reas ,  was steady. 

Tract  A '  of Royce Area 48. Tract  A' i s  located i n  c e n t r a l  I l l i n o i s  

and is overlapped by Royce a reas  48 and 110. It conta ins  3,824,842 acres  

of land ceded by the  Kaskaskia i n  1803 and i n  which we have found they have 

an undivided one-half i n t e r e s t ,  t h e  o the r  one-half i n t e r e s t  having been ceded 

by the  Kickapoo i n  1821. A d e t a i l e d  desc r ip t ion  of t h i s  a rea  is  i n  our 

f inding  43. 

One-fourth of t ne  land i n  Trac t  A' was we l l  timbered and t h e  balance 
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was p r a i r i e  land and was located i n  the  so-cal led Grand P r a i r i e  of c e n t r a l  

I l l i n o i s .  The s o i l  was r i c h  black loam well  su i t ed  t o  the  growing of a la rge  

va r i e ty  of crops. The topography was not as h i l l y  as t h a t  of Tract A and 

the  a rea  was not a s  access ib le  by means of l a rge  r i v e r s  as  t h e  Tract A lands. 

The timbered areas  were primari ly i n  the  v i c i n i t y  of smaller r i v e r s  

and streams which cr i ss -crossed  the  t r a c t  and i t  was t o  these sec t ions  

tha t  t h e  s e t t l e r s  f i r s t  came. The northwestern por t ion  of t he  t r a c t  

was c lose  t o  t h e  t a m s  of Peoria  and Pekin from which supplies  could be brought 

i n t o  t h e  t r a c t  without much d i f f i c u l t y .  The cl imate i n  t h e  northern pa r t  of 

the t r a c t  was exce l len t  wikh shor t  winters  and long pleasant  sumners. 

Settlement i n  Tract  A' commenced l a t e r  than i n  Tract A and population 

growth was slower. The Goshen set t lement  was es tab l i shed  i n  1800. 

Settlement of Bond County which was inland and e a s t  of t h e  Miss iss ippi  

River began i n  1811. A t  t h e  conclusion of t h e  War of 1812 s e t t l e r s  began 

a r r iv ing  i n  g rea t e r  numbers. 

Wild game was p l e n t i f u l i n  the  t r a c t .  Drainage was no problem and 

the t r a c t  contained a l l  s o r t s  of c l ay  use fu l  t o  s e t t l e r s  i n  building. 

Tract  B i n  Royce areas  96a and 110. Tract  B i s  i n  north-central  

I l l i n o i s  and is  overlapped by Royce areas  96a and 110. The counties  

l a t e r  formed a r e  l i s t e d  i n  our  f inding 44. The t r a c t  contains 5,117,115 

acres,  approximately 60% of which were p r a i r i e  and t h e  balance timbered lands. 

The valua t ion  d a t e  of t h i s  t r a c t  is January 13, 1821, and a l l  of it was 

owned by the  Kickapoo. 

The southwestern and western port ions of Tract  B a r e  bordered by the  

I l l i n o i s  River which flows i n t o  the  Miss iss ippi  River i n  Jersey  County which 

is i n  Trac t  B. The lands drained by the  I l l i n o i s  were exceptional ly f e r t i l e .  
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The bottom lands, p a r t i c u l a r l y  those above high water mark, were considered 

by Indians and non-Indians as  superb lands f o r  crop r a i s ing .  The 

b l u f f s  along the r i v e r  were covered with f r u i t  t r e e s  and grapevines and 

a l s o  contained q u a n t i t i e s  of c lay  used by the  s e t t l e r s  i n  bui lding.  These 

areas were predominahtly timbered which made them a t t r a c t i v e  t o  s e t t l e r s  who 

commenced coming i n t o  the  a rea  p r i o r  t o  t h e  extinguishment of 

Indian t i t l e ,  i . e . ,  as e a r l y  a s  1815. There was l i t t l e  f looding and the  c l i -  

mate was temperate and pleasant .  Mineral spr ings  were present  and were 

valued f o r  t h e i r  medicinal proper t ies .  The occasional  barrens o r  

hickory f l a t s  were used f o r  growing wheat and t h e  r i c h  grasses  were use fu l  

f o r  c a t t l e  grazing. 

Those port ions of Trac t  B not  on the I l l i no i s ,were  wel l  drained by 

smaller  r i v e r s  such a s  t h e  Sangamon, Vermillion and t h e  Mazon and a l s o  by 

S a l t  Creek. There were f i n e  s tands  of timber along a l l  of t h e  many 

watercourses i n  the  t r a c t  and the  p r a i r i e  lands i n  t h i s  tract were e i t h e r  

r o l l i n g  o r  l e v e l  and were exceedingly f e r t i l e .  

Settlement commenced i n  Jersey  County i n  1815 p r i o r  t o  t h e  1821 va l -  

ua t ion  da te .  The f i r s t  g r i s t  m i l l  was b u i l t  i n  t h e  county i n  1821 and the  

first blacksmith shop i n  1824. The f i r s t  se t t lement  i n  Green County was i n  

1815 and immigrants began t o  pour i n t o  the  county immediately a f t e r  t h e  

Kickapoo cess ion  t r e a t y  was signed i n  1819 and before i t s  1821 e f f e c t i v e  

date .  Settlement commenced i n  Sangamon i n  1816, t h e  g r e a t  f e r t i l i t y  of 

the area  having been wel l  advert ised.  Morgan County se t t lement  commenced 

i n  1816 and the re  were a few non-Indian se t t lements  i n  Cass, Morgan, Scott ,  

and Woodford counties  p r i o r  t o  1821. Af ter  1821 se t t lement  was rapid.  
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Tract C of Royce Area 110. Tract C containing 2,193,176 acres 

i n  cen t ra l  I l l i n o i s  near the  eas tern  border of the  s t a t e  was ceded 

by the  Kickapoo on January 13, 1821. Two th i rds  of the t r a c t  is p r a i r i e  

land and one th i rd  is timbered. The present day counties i n  t h i s  t r a c t  

are l i s t e d  i n  our finding 45. 

Most of Tract C was well  drained by numerous creeks and by the 

Embarrass River which flowed through much of the t r a c t  and was navigable 

by f la tboat .  The r i v e r  contained an abundance of f i sh ,  and timber grew 

along i ts  banks which were not subject  t o  flooding. Most of the swamps i n  the 

t r a c t  dried out su f f i c ien t ly  i n  summer t o  permit cul t iva t ion.  The p r a i r i e  

areas were very f e r t i l e  with th ick  black s o i l  excellent  fo r  growing corn, 

wheat and grasses. Most of the timber was hardwood and the timbered areas 

were s e t t l e d  f i r s t .  The Wabash River was not f a r  t o  the  eas t  of Tract C 

and provided drainage and transportat ion t o  and from the t r a c t .  The Kaskaskia 

River which was near the t r a c t  on the west was navigable and provided drainage. 

Other r i v e r s  which benefited the t r a c t  were the   em ill ion, 

the Kickapoo, the  Sangamon and the L i t t l e   abash. 

The e a r l i e s t  non-Indian s e t t l e r s  i n  Tract C were the  French. American 

settlement conrmenced i n  1816 and increased slowly a f t e r  the Kickapoo cession 

i n  1821. Because the Kickapoos did not leave the area  h e d i a t e l y  

following the  cession, settlement did not pick up u n t i l  1828. S e t t l e r s  

found portions of the land i n  t h i s  t r a c t  so productive t h a t  they did not 

need t o  pract ice ro ta t ion  of crops. 

Tracts  D and E of Royce Area 110. Tracts  D and E formed the north- 

eastern portion of the 1821 Kickapoo cession and the Kickapoos had an 
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undivided one-half i n t e r e s t  i n  each t r a c t .  Finding 46 l ists t h e  present 

day counties  which a r e  p a r t i a l l y  o r  wholly wi th in  the  t r a c t s .  

Tract  D i s  bordered by t h e  I l l i n o i s  River on t h e  nor th  and by the  Kankakee 

River, a t r i b u t a r y  of the  I l l i n o i s ,  on the  northeast .  The t r a c t  

benefi ted by drainage from those r i v e r s  and a l s o  by the  Mazon River, t h e  

Verrnillion and by numerous streams. Although the  bulk of t h e  t r a c t  

consis ted of p r a i r i e  lands, t he re  was good timber along the  many streams 

and r i v e r s  which bordered and cr iss-crossed t h e  t r a c t  and t h e  bottom 

lands along those r i v e r  and stream courses were exceedingly f e r t i l e .  

Coal outcroppings were v i s i b l e  and were used by blacksmiths once 

the  Indians l e f t  t h e  a rea  i n  1828 and s e t t l e r s  commenced a r r i v i n g  i n  

numbers. Well defined Indian t r a i l s  which pa ra l l e l ed  t h e  

I l l i n o i s  River and led t o  Chicago some 40 miles away, plus t h e  r i v e r s  them- 

se lves  provided access and easy t ranspor ta t ion .  Since 1812 the re  had 

been t a l k  of bui lding a canal  t o  l i nk  Lake Michigan with t h e  I l l i n o i s  

River and the  canal  was a c t u a l l y  completed i n  1848. 

Tract  D had 890,014 acres  of which 98% were c l a s s i f i e d  a s  p ra i r ie  

lands and 2% timber. 

Tract  E contained 844,794 acres which included severa l  present  

day counties  l i s t e d  i n  our f inding 46. Eighty percent of the t r a c t  was 

p r a i r i e  land and 20 percent was timbered, The t r a c t  was drained by the 

Iroquois ,  t he  V e m i l l i o n  and Kankakee r i v e r s  and by numerous creeks,  

Most of t h e  t r a c t  i s  located i n  Iroquois County which a l s o  extends i n t o  

t r a c t s  D and C, and was the  former bed of Lake Kankakee. Most of t h e  land 

i n  the t r a c t  was exceedingly f e r t i l e .  Transportat ion and access were good 
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by water and by Iiubbard's Pack t r a i l  from Danville, I l l i n o i s ,  t o  Chicago 

and the But te r f i e ld  T r a i l .  

The Kickapoos remained i n  both t r a c t s  a f t e r  the  1821 cession and 

non-Indian set t lement  d i d  not commence t o  any marked degree u n t i l  1828. 

T rac t s  G and I of Royce areas  110 and 98. Tract G ,  containing 

402,870 acres  in t he  western p a r t  of Royce Area 98, is  overlapped by 

par t  of the  Kickapoo cess ion  of Royce Area 110. The t r a c t  is p a r t l y  

i n  I l l i n o i s  and p a r t l y  i n  Indiana and the  Kickapoo, Potawatomi and Wea 

t r i b e s  each have an undividedcne-third i n t e r e s t .  The Potawatomi and Wea 

i n t e r e s t s  a r e  valued a s  of October 2 ,  1818,and t h e  Kickapoo i n t e r e s t  

as of January 13, 1821. Tract  I contains 351,756 ac res  wholly i n  western 

Indiana. The Wea and Potawatomi each have an undivided one-half i n t e r e s t  

t o  be valued a s  of October 2 ,  1818. The counties  which a re  wholly o r  

part ly  included i n  these  t r a c t s  a r e  l i s t e d  i n  our f inding 47. 

The I l l i n o i s  por t ion  of Tract G i s  drained by th ree  forks of t he  

Vennillion River and i t s  t r i b u t a r i e s  and a l s o  by the  L i t t l e  Vermillion River. 

Timber i n  b e l t s  of from one t o  th ree  miles  i n  width grow along these 

watercourses . The p r a i r i e  lands i n  the  t r a c t  were of black, dense, 

rnuck-like s o i l  of va r i ab le  depth. Good suppl ies  of well  water were obtain-  

able a t  from 15 t o  50 f e e t ,  including a r t e s i a n  flows i n  the  northwest por t ion  

of Vennillion County. The t r a c t  had an important Indian s a l i n e  which was 

in grea t  demand by the s e t t l e r s .  The t r a c t  contained a p a r t  of  the Grand 

Pra i r i e  which, i n  t h e  e a r l y  days of se t t lement ,  was not favored by the  non- 

Indian pioneers. The cl imate was hot and dry i n  the  summers and very cold 

in the winters .  



42 Ind.. C1. COUHU. 3% 382 

The Indiana pa r t  of Tract  G contained about 220 square m i l e s  and 

was bordered on t h e  west by the  I l l i no i s - Ind iana  l i n e  and on the  e a s t  by 

the  Wabash River. This a rea  contained rich bottom lands and some f i n e  

t e r r aces  in the  r i v e r  va l leys .  The t e r r ace ,  o r  "second bottom" rose some 

40 f e e t  above the  f i r s t  bottom and was from one t o  four miles wide. It 

furnished a broad s t r e t c h  of r i c h ,  well  drained fanning country. The s o i l  

of t he  second bottom was black,  sandy loam which produced abundant crops. 

Rising from the  second bottom were abrupt b l u f f s  reaching he ights  of from 

120 t o  130 f e e t  above the  r i v e r  and forming the  border of t h e  Grand P r a i r i e  

i n  the  c e n t r a l  p a r t  of Trac t  G .  The bluffs and bottoms were timbered with 

oak, hickory, maple and walnut. Although the  f i r s t  non-Indian s e t t l e r s  came 

t o  Tract  G as e a r l y  as 1816, t he  Kickapoos and the Potawatomies remained i n  

the  a rea  for severa l  years  the rea f t e r .  The s e t t l e r s  prefer red  the timbered 

port ions and considered the  Grand P r a i r i e  a rea  poor f o r  set t lement .  

Tract  I is i n  the  v i c i n i t y  of t h e  Wabash and Tippecanoe r i v e r s .  It 

is wel l  dra inedbythose  r i v e r s  and a l s o  by Pine, Indian and Burnett  creeks. 

The Wabash a t  t h i s  point  contains salmon, bass ,  red horse  and pike. 

Buffalo f i s h  were found i n  t h e  Tippecanoe River. Geese, duck and o the r  w i l d  

game b i rds  were i n  good supply i n  this area.  The Wabash River was navigable 

by l i g h t  d r a f t  boats.  

The p r a i r i e  port ions of Tract I were very f e r t i l e  and e i t h e r  l e v e l  o r  

gent ly undulating. There was good timber land and many f ru i t -bea r ing  t r e e s  

and bushes. Except f o r  some inferior land i n  the  oak barrens,  the so i l  

of the  t imbered lands w a s  of exce l l en t  qual i ty .  Settlement i n  Trac t  I 

commenced i n  1820 and increased a f t e r  t h e  Indians had l e f t .  
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Tract  H - Royce Area 110. Tract H l i e s  i n  western Indiana i n  Benton 

County and c o n s t i t u t e s  t h e  overlapping por t ion  of Royce areas  110 and 180. 

The Kickapoo and Wea t r i b e s  each have an undivided one-third i n t e r e s t  i n  t h i s  

51,384 ac re  t r a c t .  The Wea i n t e r e s t  has a va lua t ion  d a t e  of October 2 ,  1818, 

and the  Kickapoo i n t e r e s t ,  January 13, 1821. See our Finding 48. 

Most of t h e  t r a c t  cons i s t s  of gent ly r o l l i n g  p r a i r i e  land dot ted 

by groves of oak, hickory and maple. Much of the  sur face  s o i l  is of various 

s i l t  loams ranging from c l ay  t o  r i c h  black loam. The country i s  drained by 

f ive  major creeks and the  headwaters of t he  North Fork of t he  Vermillion 

River. Certain p a r t s  of t h e  county have small lakes and wet ground which 

require  d i t c h  and t i l e  drainage. Early s e t t l e r s  a r r ived  i n  t h e  1820s and 

kept t o  the timbered portions o r  near t o  them. This a rea  was p a r t i c u l a r l y  w e l l  

adapted t o  the  growing of corn and o ther  grains.  Despite t h e  presence of 

the  Indians i n  t h i s  t r a c t ,  s e t t l e r s  continued t o  take  up land there in .  

p a r t i e s '  Appraisals and Valuations 

The p l a i n t i f f s  i n  Dockets 15-D, 311, 313, 314-A and 315 j o i n t l y  

employed a s  t h e i r  va lua t ion  exper t ,  D r .  Roger K. Chisholm, Associate Professor 

of Economics a t  Memphis S t a t e  University. p l a i n t i f f $  counsel r e l y  on D r .  

Chisholm's de t a i l ed  report  and on the  s a l e s  d a t a  gathered by D r .  Chisholm 

and have a l s o  introduced i n  evidence and analyzed c e r t a i n  evidence of 

ear ly  s a l e s  i n  Indiana which defendant 's expert co l lec ted  but which 

defendant did not introduce i n  evidence. I n  addi t ion ,  p l a i n t i f f s  r e l y  on 

ce r t a in  f indings of f a c t  made by t h i s  k m i s s i o n  i n  Miami Tribe v. uni ted 

States ,  Docket 67,  4 Ind. C1. Comnr. 346 (19561, aff  'd  i n  oart. rev- 

and remanded f o r  fu r the r  proceedings on the  matter  of value,  146 C t .  C1. 
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429 (1959). The land being valued was i n  Royce Area 99 i n  Indiana 

immediately south of Royce Area 98 involved i n  t h i s  proceeding. 

I n  apprais ing a l l  of t he  subjec t  lands, D r .  Chisholm prepared a 

comprehensive background report  covering a broad spectrum of h i s t o r i c  

events inf luencing the  set t lement  of t he  Northwest, and a number of 

economic va r i ab le s  which operated on the  land market genera l ly ,  and on t h e  

land market i n  the  northwest pa r t  of the  United S t a t e s  i n  par t icu lar .  

Much of the  mater ia l  which we have included i n  our f indings on t h e  

seve ra l  t r a c t s  involved i n  t h i s  proceeding was contained i n  exh ib i t s  

which were the  basis f o r  D r .  Chisholm's repor t .  

I n  our f inding 57-A we have described the s a l e s  da ta  used by D r .  

Chisholm i n  h i s  repor t .  Basical ly,  he se lec ted  508 recorded land s a l e s  

i n  s i x  I l l i n o i s  counties  i n  Tract  A, Royce 48, and wrote a r epor t  on 

the  land pr ices  r e f l ec t ed  by those s a l e s  and t h e i r  s ign i f i cance  i n  

a r r iv ing  a t  values f o r  t he  various t r a c t s  i n  1803, 1818 and 1821. 

The s a l e s  occurred over a 31 year  period from 1789 through 1821 plus 

a s a l e  i n  1822 and one i n  1848. The l a rges t  number of s a l e s  took place 

i n  1818 when 56 of t he  t r a c t s  were sold.  The per  ac re  cons idera t ion  

ranged from 2 cents  per  acre  t o  $5,400 per  acre.  The highest  p r i ces  

i n  the  s a l e s  considered by D r .  Chisholm, were f o r  townlots. D r .  Chisholm 

obtained a weighted average p r i ce  per  acre  of $2.38 by d iv id ing  t h e  mean 

t o t a l  considerat ion of $575,872 by t h e  mean acres  sold(242,885). The median 

value f o r  t h e  508 t r ansac t ions  se lec ted  i s  $2.13 per  acre.  

A t abu la t ion  of the s i x  1803 s a l e s  used by D r .  Chisholm shows t h a t  

they had a weighted average p r i c e  of $1.15 per  acre. A r ecap i tu l a t ion  of 



29 s a l e s  from 1798 through 1807 produces a weighted average p r i c e  per 

ac re  of  $1.17. S imi la r  t reatment  of  80 s a l e s  s e l ec t ed  i n  1818 r e s u l t s  i n  

a weighted average p r i c e  per  ac re  of $4.05. A l i k e  computation involving 

25 s a l e s  i n  1820 and a s i n g l e  s a l e  each i n  1821 and 1822, produces a 

weighted average p r i c e  per  ac re  of $3.66. The evidence used by D r .  

Chisholm does not  i n d i c a t e  wheth12r o r  na t  any of t h e  land involved i n  t h e  

d e s  included improvements. Much of t h e  r i c h  American Bottom lands 

i n  Tract  A was s e t t l e d  p r i o r  t o  t h e  extinguishment of Indian t i t l e  

i n  1803. In  view of t h e  f a c t  t h a t  t h e  Kaskaskia 's  recognized t i t l e  t o  

Royce Area 48 was not  ext inguished u n t i l  December 12, 1803, any s e t t l e r s  

who made t h e i r  homes on t h a t  land were t r e s p a s s e r s  v i s  a y& t h e  Kaskaskia 

and the  va lue  of any improvements on such land would not be deduct ib le  from 

the  value of p l a i n t i f f ' s  land on va lua t ion  da te .  T l i n g i t  and Haida Indians 

v. United S t a t e s ,  182 C t .  C1. 130, 146, 147; 389 F. 2d, 778, 789 (1968); 

United S t a t e s  v .  Northern Pa iu te  Nation, 183 Ct. C1. 321 (1969) a f f  'g 

Dkt. 87, 7 Ind. C1.  C m .  322, 615 (1959), 16 Ind. C1.  Comm. 215 (1965). 

The holding i n  Fort  S i l l  Apache Tribe v. United S t a t e s ,  Docket 182-A, 40 Ind, 

C1.  Comm. 143 (l977), on r e v e r s a l  and remand by the  Court of Claims, 209 

ct. C l .  433 ( l976) ,  t h a t  improvements made by t r e spas se r s  on p l a i n t i f f ' s  

lands must be deducted from an award f o r  t h e  miners ' t r e s p a s s  damages 

imputed t o  t h e  United S t a t e s ,  i s  d i s t i ngu i shab le  from t h e  f a c t s  i n  t he  

i n s t a n t  case  on seve ra l  grounds. I n  t he  Apache case  t he  land was held by 

Indian t i t l e  r a t h e r  than  recognized t i t l e  as i n  t h e  Kaskaskia s i t u a t i o n .  
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The United S t a t e s  was a t  war wi th  t he  Apache and had no du ty  t o  p ro t ec t  

them. To t he  ex t en t  t h a t  defendant was held l i a b l e  t o  t h e  

Apache f o r  imputed t r e s p a s s  damage t o  t h e i r  lands by t h e  miners,  t h e  

court  held t h a t  equ i ty  required t h a t  any enhancement t o  t h e  land by 

v i r t u e . o f  improvements made by t he  t r e spas se r s ,  should be deducted from 

the  f i n a l  award. None of these  circumstances a r e  i n  t h e  Kaskaskia ca se  

which i s  not based on a  taking of  land nor on imputed t r e s p a s s ,  bu t  

r a t h e r  involves a  cess ion  of land improved p r i o r  t o  ce s s ion  by t h i r d  

p a r t i e s  whom defendant had f a i l e d  t o  e j e c t .  

I n  s e l e c t i n g  h i s  s a l e s  d a t a  f o r  use  i n  h i s  va lua t i on ,  D r .  Chisholm 

el iminated t r ansac t i ons  involving governmental bodies ,  sheriff's 

and e s t a t e  s a l e s ,  s a l e s  between p a r t i e s  having t h e  same names, and 

s a l e s  with  no,or only nominal cons idera t ion .  

P l a i n t i f f s  analyzed d a t a  on s a l e s  i n  Indiana p r i o r  t o  1833 compiled 

for ,bu t  not  used by de£endant,and descr ibed i n  our  f ind ing  of  f a c t  57-B, 

Data were gathered i n  count ies  border ing Royce Area 98 on t h e  sou th  

and i n  present  day Warren and Tippecanoe count ies  no r th  o f  t h e  Wabash 

River extending i n t o  Royce Area 98, Data concerning s a l e s  p r i o r  t o  1828 

were i n  the Clark ' s  Grant a r ea  on t h e  southern border  of  Indiana and 

cons i s t ed  of a number of s a l e s  between 1790 and 1802. With t h e  consent of 

defendant ' s  counsel,  p l a i n t i f f ' s  counsel in t roduced i n  evidence d a t a  on 

47 such pre-1803 s a l e s  i n  t he  C la rk ' s  Grant a rea .  I n  s e l e c t i n g  t h e  47 

s a l e s ,  M r .  Ke l le r  who had done t he  research  f o r  defendant ,  e l iminated t o m  

l o t  s a l e s ,  s a l e s  with  smal l  acreage, s a l e s  w i th  long boundary de sc r ip t i ons  



which he found d i f f i c u l t  t o  read o r  from which i t  was d i f f i c u l t  t o  

compute a per acre  p r i ce ,  and most s a l e s  a t  $4 o r  more per acre ,  on the  

assumption t h a t  such s a l e s  must have included improvements. M r .  Kel ler  

t e s t i f i e d  t h a t  he had se lec ted  s a l e s  which were easy t o  work with and which 

f e l l  i n  the  p r i ce  range of from $1 t o  $3 per acre  because he judged 

such p r i ce  range a t  t h a t  time and place t o  be "normal". P l a in t  i f f  I s  

counsel eliminated seven s a l e s  from ~ e l l e r ' s  compilation because they 

involved p a r t i e s  having the  same names, and then recapped t h e  balance. 

In  s p i t e  of t he  obvious b i a s  of ~ e l l e r ' s  s e l e c t i o n  procedure which was 

guaranteed t o  r e s u l t  i n  t h e  lowest possible  p r i ce  per acre ,  the  weighted 

average per  acre  p r i ce  thus obtained f o r  t he  e l a r k ' s  Grant s a l e s  i n  

1800, 1801 and 1802 were $1.88, $1.91 and $1.76 respec t ive ly  and the  ove ra l l  

weighted average p r i ce  per  acre  f o r  a l l  f o r t y  s a l e s  used by p l a i n t i f f ' s  

c ounsel was $1.68. 

P l a i n t i f f ' s  counsel a l s o  r e l i e d  on our  decis ion i n  Miami Tribe v. United 

S t a t e s ,  Docket 67, 4 Ind, C1 .  Conan. 346 (1956) a f f ' d  i n  pa r t  and remanded f o r  

fu r the r  proceedings on the  mat te r  of value,  146 C t .  C1.  429 (l959),  and 

on the  f indings and opinion following the remand, 9 Ind. C1.  Corn. 1(1960), 

i n  which the  Comnission found t h a t  the  7,036,000 acres  i n  Royce Area 99 

i n  c e n t r a l  Indiana immediately south and e a s t  of Royce Area 98, 

had an 1818 value of $1.15 per  acre.  (Our f inding of f a c t  herein,  57-C.) 

Based on the  physical c h a r a c t e r i s t i c s  of Royce Area 48, access t o  

t h e  a rea ,  population da ta ,  export s a l e s ,  banking, n a t u r a l  resources, 

s o i l s ,  set t lement ,  economic development and s a l e s  of comparable lands, 

t he  Kaskaskia p l a i n t i f f  and i ts  expert  witness,  D r .  Chisholm concluded 
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on kcember 23, 1803, Royce Area 48 land had an average Per acre 

of $1.90. P l a i n t i f f  cmputed the  Kaskaskia i n t e r e s t  i n  the  area On the 

basis of 100% ownership of Tract A which contains 6 , 2 7 9 ~ 1 1 ~  and On 

an undivided one-half i n t e r e s t  i n  Tract A' which contains 3 ~ ~ ~ ~ * ~ ~ ~  

acres ,  making a t o t a l  ~ a s k a s k i a  i n t e r e s t  i n  1803 of 8 ~ 1 9 ~ 9 ~ ~ ~  acres* 

Applying the  $1.90 per acre  t o  the  t o t a l  Kaskaskia acreage, plaintiff 

reaches a December 23 ,  1803,valuation of $15,563,924*10* See Finding 62* 

Defendant made an extensive ana lys is  of D r .   hish holm's va lua t ion  

methods i n  general and h i s  s a l e s  da ta  i n  pa r t i cu la r .  In  an e f f o r t  t o  

show what defendant f e l t  the  s a l e s  da ta  indicated a s  the  proper value 

of the American Bottom por t ion  of Tract  A i n  Royce Area 48 i n  1803, 

defendant selected 68 of D r .  Chisholm's 508 sa l e s .  The s e l e c t i o n  covered 

the  period from 1790 t o  1809. Three of the  s a l e s  se lec ted  were not 

i n  the American Bottom but were of land located some 150 miles  nor th  thereof 

a t  Peoria, I l l i n o i s ,  i n  Royce Area 110. A four th  s a l e  was located west 

of the  ~ l l i n o i s  River a t  Peoria and was outs ide  any of t he  lands i n  s u i t .  

Included i n  defendant 's s e l e c t i o n  were s a l e s  as f a r  back a s  1790 

a t  pr ices  of $.02 per acre with few post-1803 s a l e s  a t  higher per ac re  

pr ices .  ~ e f e n d a n t  considered the  land had value only f o r  subsis tence 

farming and eliminated a l l  s a l e s  of l e s s  than 40 acres  . Defendant a l so  

ignored a l l  other  uses t o  which t h i s  land was a c t u a l l y  put ,  including 

business and residence s i t e s  i n  towns, townsites and m i l l s i t e s .  Defendant 

a l s o  f a i l e d  t o  take in to  considerat ion t h a t  s e t t l e r s  o f t en  purchased l e s s  

than 40 acres  t o  add t o  t h e i r  ex i s t ing  holdings o r i g i n a l l y  purchased f o r  

subsistence farming. Defendant ' s analys is  of t h e  Chisholm d a t a  is  expressed 
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i n  "average" p r i ces  per acre without indica t ing  which type of average 

was used, i . e . ,  mean, median, mode, weighted average, e t c .  Defendant 

j u s t i f i e d  t h e  el iminat ion of many s a l e s  carrying high pr ices  per acre 

on the  grounds t h a t  t he  lands i n  quest ion were located i n  o r  near the numerous 

pre-cession towns i n  the  area;  t h a t  they r e f l ec t ed  purchases of townsites 

f o r  subdivision and r e sa l e ;  t h a t  they were f o r  lands located on the 

Miss iss ippi  o r  Kaskaskia Rivers; t h a t  they included a f e r r y  landing, r i c h  

timber lands, "perhaps a coa l  mine", and r i c h  Miss iss ippi  River bottom- 

lands; t h a t  they r e f l ec t ed  French o r  m i l i t a r y  donation lands, and t h a t  

some s a l e s  were a t  p r i c e s  which must have included improvements p r i o r  t o  

va lua t ion  date .  Defendant makes a blanket a s s e r t i o n  t h a t  most of 

D r .  Chisholm's s a l e s  da t a  was not comparable i n  time, access t o  

c omparably navigable streams, t o  s o i l  and cl imate,  population, and s t a t e  

of improvements t o  the  land being valued. I n  view of the  f a c t  t h a t  

most of D r .  Chisholm's s a l e s  da t a  used f o r  valuing Royce Area 48 i n  1803 

were land s a l e s  of land i n  Royce Area 48, i t  seems t h a t  i t  weuld have been 

d i f f i c u l t  t o  have used s a l e s  da t a  t h a t  was more c lose ly  comparable. 

In  reaching i t s  va lua t ion  of Royce Area 48, defendant d id  not adopt 

the  va lua t ion  of i ts  appra i sa l  expert witness,  M r .  Harry R. Fenton. 

(See our f inding of f a c t  59 f o r  a descr ip t ion  of M r .  f en ton's testimony.) 

M r .  Fenton assumed t h a t  a hypothet ical  buyer of Royce Area 48 i n  1803 

would have been a land speculator  paying cash i n  U.S. gold d o l l a r s  o r  t h e  

equivalent i n  specie ,  and would be buying t o  r e s e l l  i n  smaller  t r a c t s .  He 

assumed t h a t  it would take such a buyer from 10 t o  30 years  t o  r e s e l l  

the land and make h i s  p r o f i t  and t h a t  he would therefore  take a subs t an t i a l  



discount f o r  delay and would a l s o  deduct from h i s  purchase p r i ce  t h e  c o s t s  

of surveying, recording, quie t ing  t i t l e ,  po l ic ing  and defending the  property. 

He concluded t h a t  t h e  buyer would pay only a f r a c t i o n  of t he  small t r a c t  per 

acre  p r i ce  and would r e s e l l  a t  from 3 t o  5 times h i s  cos t .  M r .  Fenton 

did not use the  s a l e s  d a t a  gathered by M r .  Thomas L. Kel le r ,  a r e a l  

e s t a t e  appra i se r  retained by M r .  Fenton t o  ga ther  s a l e s  d a t a  f o r  use  i n  

t h e  case, which d a t a  was, with defendant 's  pennission,introduced i n  

evidence and used by plaintiff's counsel. Instead M r .  Fenton r e l i e d  on 

s a l e s  i n  the  I l l i n o i s  Mi l i t a ry  Tract  and s a l e s  i n  Missouri and i n  Ohio. 

M r .  Fenton was of t h e  opinion t h a t  land s a l e s  on the  American 

f r o n t i e r ,  regardless  of where t h a t  f r o n t i e r  might be, a t  what p a r t i c u l a r  

time the  s a l e s  took place,  the  q u a l i t y  of land involved 

o r  o the r  condit ions usua l ly  deemed s i g n i f i c a n t  i n  connection wi th  

comparabili ty,  were a l l  "comparable" f o r  t h e  purposes of h i s  va lua t ion  

s ince  he bel ieved the  " f ront ie r"  t o  be a moving phenomenon which kept many 

of i t s  c h a r a c t e r i s t i c s  i n t a c t .  Accordingly, M r .  Fenton r e l i e d  on s a l e s  of 

very la rge  t r a c t s  of land i n  western New York S t a t e  i n  the  l a t e  1700's 

by the S t a t e  of Massachusetts t o  land specula tors ,  ind iv iduals  and 

companies. Indian t i t l e  had not ye t  been extinguished t o  much of t h i s  

land and the  t i t l e  acquired by the  purchasers was, therefore,  somewhat 

clouded. Other s a l e s  r e l i e d  on were l a rge  purchases of Indian lands 

i n  New York S t a t e  and i n  Pennsylvania made by New York S t a t e  i n  t h e  l a t e  1700" 

and by Connecticut i n  1795. In  addi t ion  M r .  Fenton and defendant r e l i e d  on 

purchases of l a rge  t r a c t s  of land i n  western Pennsylvania by t h e  Holland 

Land Company (1792-1793) from an undisclosed s e l l e r ,  and r e s a l e s  of lands 

included i n  t he  la rge  early purchases of New York S t a t e  Indian lands. 



Using the  average per acre  p r i ce  of the  la rge  land s a l e s  by 

s t a t e s  and land speculators  described above and i n  our f indings of f a c t  

59-A and 63, M r .  Fenton concluded t h a t  the  land i n  the  

Gorhar-Phelps t r a c t ,  t he  Robert Morris purchase, the  Macomb purchase 

and t h e  Boston 10 Towns t r a c t ,  a l l  i n  New York i n  the  17001s, was 

worth on the average 9 cents  per acre.  He then computed the  average per 

acre p r i ce  o f  the  Ohio Land Company lands, t he  Western Reserve t r a c t  and the  

Symmes t r a c t ,  a l l  i n  Ohio, a t  18 cents  per acre,  He considered Tract A 

i n  Royce Area 48 t o  be s i m i l a r  t o  the  Ohio lands but not q u i t e  a s  good 

and on t h a t  b a s i s  he valued Tract  A a t  15 cents  per acre.  He considered 

t h e  lands i n  Tract  A' t o  be worth about two-thirds of t he  p r i ce  of t he  land 

of Tract  A , o r  10 cents  per acre.  

Defendant followed a d i f f e r e n t  approach i n  i t s  va lua t ion  of Royce Area 

48 t o  a r r i v e  a t  a s l i g h t l y  higher valuat ion.  Defendant s t a r t e d  with 

t h e  propos i t ion  t h a t  Royce Area 48 was 2 / 3  timbered and 1/3 p r a i r i e  with 

t h e  l e s s  favored p r a i r i e  land concentrated i n  t h e  northern por t ion  of the 

a rea ,  Defendant assumed t h a t  a hypothet ical  purchaser i n  1803 would 

buy the  land f o r  r e s a l e  and t h a t  it would take 30 years  t o  s e l l  t he  southern 

68% of the  a rea  i n  small t r a c t s  with an average holding period of 20 years .  

Defendant assumed t h a t  i t  would take  35 years  t o  sell t h e  northern port ion 

with an average holding period of 25 years.  From t h i s  defendant concluded 

t h a t  an o v e r a l l  average holding period would be 22 years.  Defendant assumed 

t h a t  i t s  purchaser would have rea l ized  10% per annwn on h i s  money by 

means of some unspecif ied investment and thus j u s t i f i e d  discounting comparable 

small t r a c t  s a l e s  figures t o  determine t h e  then present  worth of such lands 

on a per a c r e  p r i ce  b a s i s  i f  payment were deferred f o r  22  years a t  10% 
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i n t e r e s t  annually. Present worth t ab les  show t h a t  each d o l l a r  so deferred 

has a present worth of only $.122,845,9736. 

Defendant next took i n t o  account three  s e t s  of sa les  f igures.  O f  the  

508 I l l i n o i s  sa les  introduced i n  evidence by p l a i n t i f f  from the  

da ta  compiled by Dr .  Chisholm, defendant selected 68 sa les  of 40 acres o r  more 

during the  period 1790-1809. Of these defendant selected 16 s a l e s  

f o r  the  years 1801-1803 showing an ari thmetic average pr ice  of $.83 which 

the  defendant reduced t o  $. 102 by applicat ion of the  above mentioned 

present worth fac tor .  

Defendant separately considered 31 s a l e s  of 400 acres each included i n  

D r .  Chisholm's sa les  data f o r  the  years 1793 through 1809. Defendant 

appears t o  assume t h a t  these sa les  were of mi l i t a ry  donation lands 

although i t  seems more l i k e l y  tha t  they were improvement grants  

under the Act of 1791. In e i t h e r  case, i t  i s  well  known t h a t  grants  of 

e i t h e r  type generally sold well  below the  ac tua l  market value of 

the land especia l ly  i n  the  i n i t i a l  sa les .  ~ e f e n d a n t ' s  weighted average per 

acre pr ice  of  those 31 s a l e s  was $.88 which defendant discounted t o  $.I18 

by applying the  present worth factor .  

Next, defendant considered 39 of the  47 s a l e s  of small t r a c t s  i n  the 

Clark's Grant area of Indiana, da ta  gathered for ,but  not introduced i n  

evidence by,defendant and f i n a l l y  introduced i n  evidence by p l a i n t i f f .  

Defendant found a weighted average per acre pr ice  f o r  the  39 s a l e s  

of $1.68 which defendant discounted t o  $.20 by appl ica t ion of the present 

worth fac tor .  



Defendant considered t h e  e a r l y  s a l e s  of la rge  t r a c t s  of f r o n t i e r  land 

by t h e  S t a t e  of Massachusetts i n  what i s  now New York S t a t e ,  by 

the S t a t e  of Connecticut and by the  United S ta t e s  of lands i n  Ohio, 

and o ther  l a rge  p r i v a t e  sales.Defendant ca lcula ted  average pr i ces  per ac re  

of $.09 f o r  t he  New York lands, $. 18 f o r  the  Ohio lands, a s  did 

M r ,  Fenton, defendant 's  expert  witness.  

Defendant concluded t h a t  the  f a i r  market value of the  10,103,960 acres  

i n  Royce Area 48 was 14 cents  per acre  i n  1803 which, when applied t o  

the Kaskaskia's 100 percent i n t e r e s t  i n  Tract A and undivided one- 

ha l f  i n t e r e s t  i n  Tract A' , would amount t o  approximately $l,l!iO,OOO, 

For t he  reasons discussed he re ina f t e r  and on the  bas i s  of our 

f indings of f a c t  w e  cannot concur with defendant 's  o r  M r .    en ton's 

valuat ion o f t h e  Kaskaskia i n t e r e s t  i n  Royce Area 48, t r a c t s  A and A ' .  

We p a r t i c u l a r l y  r e j e c t  M r .  Fenton's conclusion t h a t  s a l e s  i n  t h e  Mi l i ta ry  

Tract i n  I l l i n o i s  represented a good example of a f r ee ,  normal and ac t ive  

market f o r  lands i n  t h e  West and tha t  s a l e s  pr ices  f o r  land i n  t h a t  

t r a c t  a r e  comparable f o r  the  purpose of valuing Area 48. A s  we *aid i n  

our recent  dec is ion  i n  Potawatomie Nation of Indians, the  P r a i r i e  Band, e t  a l .  

V.  United S t a t e s ,  Dockets 15-P, 29-N,  306, 41 Ind. C1. Comm. 399 (1978), 

w e  consider  the  Mi l i ta ry  Tract  a mere paper market operated f o r  t he  s o l e  

benef i t  and enrichment of eas t e rn  land speculators .  Being bought and sold 

were s o l d i e r ' s  warrants  t o  lands t h a t  ne i the r  the  speculator  nor t h e  

s o l d i e r  knew anything about o r  ever  intended t o  develop f o r  set t lement  

Purposes. While the  market i n  such lands was an ac t ive  one, t he  p r i ces  



were u n r e a l i s t i c a l l y  low f o r  land of general ly good q u a l i t y ,  

If it had not been f o r  the  confusion over t h e  loca t ion  of several types of land 

the  t ax  s t a t u s  of the  land, speculat ion a t  t a x  s a l e s ,  the v a l i d i t y  of 

t i t l e s ,  and innumerable o ther  problems inherent  i n  the  m i l i t a r y  t r a c t  

market, s a l e s  of t h i s  land might well  have been comparable s ince  t h e  

land was near t o  Royce Area 48, the  cl imate and physical  f ea tu res  of t h e  

t r a c t  were s imi l a r  t o  the  land being valued and much of the  land was 

very des i r ab le .  See our f inding of f a c t  56. 

Defendant's r e l i ance  on the  e a r l y  s a l e s  of la rge  t r a c t s  of f r o n t i e r  

land i n  New York S t a t e  and i n  Ohio, i s ,  we th ink ,  e n t i r e l y  misplaced. 

The r e s u l t s  obtained from an analys is  of t h a t  s a l e s  da t a  a re  a s  un re l i ab le  

as  those obtained £ran analyzing t h e  Mi l i ta ry  Tract  s a l e s  evidence, and 

f o r  general ly the  sane reasons. I n  most ins tances  Indian t i t l e  had 

not been extinguished t o  the  lands being so ld ,  t he  purpose of t h e  s a l e s  

was not set t lement  but pure speculat ion and the  lands were f a r  

removed from the  I l l i n o i s  lands being valued i n  this proceeding and 

many of the t ransac t ions  r e l i e d  on took place i n  t h e  1700's. 

On the  whole the  Commission is of the  opinion t h a t  t he  p r iva t e  s a l e s  

submitted by Dr. Chisholm a r e  the  bes t  evidence i n  the  record of t he  

probable f a i r  market value of the  subjec t  lands. 

Before explasning our valuat ion of each of the  seve ra l  t r a c t s  i n  s u i t ,  

p a r t i c u l a r l y  from the  s tandpoint  of the  s a l e s  evidence of lands cons i s t ing  of 

40 acres o r  more, w e  wish t o  point  out  t h a t  t he  record conta ins  evidence of 

a spec ia l  value a t t r i b u t a b l e  t o  much of the  land i n  s u i t  by reason o f  town- 

s i t e s ,  town l o t s  and commercial s i t e s  which were present  and f o r  which there  

is sales data.  Land in o r  near towns and adjacent  t o  roads, navigable 

r i v e r s  and o ther  primary t ranspor ta t ion  means, were g r e a t l y  enhanced i n  value 



i n  comparison t o  unimproved r u r a l  areas. Speculation was frequently involved 

i n  the s a l e  of townsites, town l o t s  and s i t e s  f o r  m i l l s ,  f e r r i e s  and other 

enterpr ises  and such speculation inf la ted  the prices of these s i t e s  

and of adjacent lands. Between 1810 and 1812 townlots i n  Harrisonville, 

I l l i n o i s ,  sold a t  pr ices  ranging from $1,428.57 t o  $5,400 per acre. In 

Tuscarora County, Ohio, town l o t s  were s e l l i n g  a t  from $30 t o  $1,000 

for l o t s  measuring 60 by 90 f e e t ,  and an unimproved m i l l s i t e  near Zanesville, 

Ohio sold f o r  $50 an acre. There was ac t ive  speculation i n  town l o t s  i n  

Indiana jus t  a f t e r  the end of the  War of 1812, par t icular ly  along the Wabash 

River a few milesdakmstreamfrom Royce Area 98; a t  Bloomington, Indiana; a t  

places on the  road from Vincennes t o  Louisvil le ,  on the Ohio River 

and elsewhere i n  the  s t a t e .  In 1818 a townsite i n  St .  Cla i r  County (Tract A 

of Royce Area 48) sold f o r  $13.03 per acre, o r  $1,700 fo r  the 130.42 acres 

i n  the s i t e .  The buyer l a i d  out the land as the town of I l l i n o i s  

and began se l l ing  town l o t s  tha t  same year. Three l o t s  were sold i n  

1818 f o r  $289.47, $578.95 and $1,153.85. A t  Palest ine,  the f i r s t  c a p i t a l  

of Lawrence County i n  southern Indiana eas t  of Vincennes, 157 town l o t s  

averaging 1/3  acre i n  s i ze ,  sold i n  1818 f o r  over $14,000, averaging $90 

pe r  l o t .  Banks a t  Edwardsville i n  Madison County (Royce Area 48) and 

Shawneetown (Royce Area 48) part icipated ac t ively  i n  the  speculat ive boom 

in town l o t s  which swept I l l i n o i s  i n  1819. In the summer of 1821, town l o t s  

at  Greenville, I l l i n o i s  (Bond County, Tract A), sold fo r  $44.60 a l o t .  

In  1821 competition was keen f o r  land a t  the s i t e  of Indianapolis 

which tad been selected a s  the  new c a p i t a l  of Indiana. Four sect ions of land 

Consisting of 2,560 acres,  were l a id  out i n  the  wilderness some 40 t o  60 miles 

from the  nearest  settlement. Three hundred l o t s  were sold a t  the f i r s t  s a l e  

in October, 1821, f o r  a t o t a l  of $35,596.25, o r  $118.65 per lo t .  Many 
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l o t s  sold f o r  $500 each. 

The a g r i c u l t u r a l  set t lement  of New Harmony, Indiana, 100 miles south 

of Royce Area 98, was es tab l i shed  i n  1813 on 24,734 acres  purchased from t h e  

Government f o r  $2.50 per acre.  This land was resold i n  1824 f o r  $182,000 

o r  approximately $7.50 per  acre.  

One W i l l i a m  Digby, t h e  f i r s t  p ropr ie tor  of Lafayet te ,  Indiana 

a t  t h e  south c e n t r a l  edge of Tract  I, purchased 80 acres  i n  1925 a t  t h e  

Government p r i ce  of $1.25 per  acre,  divided 50 acres  i n t o  148 l o t s  and so ld  

them th ree  days l a t e r  f o r  $4.80 per acre.  He re ta ined  f e r r y  p r iv i l ege ,  and 

sold the  remaining 20 l o t s  f o r  $3 per acre.  Digby's purchaser resold f ive-  

e i g h t s  of t h e  odd numbered l o t s  cons is t ing  of about 15 acres  f o r  an average 

of $8.66 per acre.  

The town of Danville i n  Tract  G was l a i d  out i n  1827. In  Apr i l  of t h a t  

year 42 town l o t s  sold f o r  $22 each. A t  Warrenton, Indiana, i n  Trac t  I, seven 

miles  up the  Wabash River from Williamsport i n  Tract  G ,  town l o t s  so ld  f o r  from 

$10 t o  $20 i n  1828. In  1829 combinations of bidders  f o r  t h e  townsite 

of Pekin, I l l i n o i s ,  i n  Tract  B j u s t  south of Peoria,  managed t o  reduce 

the  i n i t i a l  bid of $100 per ac re  t o  $1.25 per acre ,  

Often specula t ion  i n  townsites prevented the  order ly  set t lement  of land 

i n  Indiana and i n  I l l i n o i s .  Speculators would buy land from t h e  Government 

a t  t he  minimum pr i ce  and then keep the  land o f f  t h e  market, p a r t i c u l a r l y  when 

the  land was two o r  th ree  miles  from a good t r anspor t a t ion  s i t e ,  holding it 

u n t i l  it could be sold f o r  high pr ices .  As a r e s u l t  of t h i s  p rac t i ce ,  t h e  land 

around J o l i e t ,  I l l i n o i s ,  j u s t  nor th  of  Tract  D, brought from $40 t o  $50 per  

ac re  sometime p r i o r  t o  1838 and t h e  townlots so ld  f o r  from $500 t o  $600 each. 
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The prevalence of specula t ive  buying of town l o t s ,  m i l l  s i t e s  and 

other  comnercially explo i tab le  land i n  I l l i n o i s  is evidence of the  optimism 

f e l t  about t he  fu tu re  of these  lands during t h e  periods i n  s u i t .  

Some port ions of t he  a rea  we a r e  t o  value contained cu l t iva t ed  pre- 

cession Indian corn f i e l d s  and wel l  es tab l i shed  Indian v i l l ages .  There were a l s o  

a number of nowIndian v i l l a g e s ,  many es tab l i shed  i n  t h e  1800's by t h e  French 

and same by Americans. There were a number of t h r iv ing  businesses such as m i l l s ,  

breweries, t rad ing  posts  f o r  t r ade  with t h e  Indians,  es tab l i shed  farms and 

plantat ions.  The wel l  es tab l i shed  ncn-Indian s e t t l m n t s  and businesses were 

ch ief ly  i n  t h e  American Bottom port ion of Tract A. A number of pre-cession 

non-Indian farms and businesses were a l s o  i n  Tract  A' and Tract  C of Royce 

Area 110, but they were fewer i n  number than i n  Tract  A and Tract  B. A valuable 

Indian s a l i n e  was i n  Trac t  C and was developed by whites p r i o r  t o  the  

cession d a t e  of t h i s  t r a c t .  Such proper t ies  had inmediate r e sa l e ,  lease  o r  

r en ta l  value f o r  t h e  indicated uses.  

Timber lands had a highest  and bes t  use general ly f o r  farms and 

were highly prized f o r  t h a t  use because they furnished mater ia l s  f o r  bui lding,  

fencing, t oo l s ,  f u e l  and containers  of a l l  s o r t s .  They a l s o  provided s h e l t e r ,  

f r u i t s ,  nu t s ,  honey, game and furbearing animals, forage and water. I n  Tract 

D and i n  some p a r t s  of t he  o the r  t r a c t s ,  the  timber had an immediate c m e r -  

c ia1  value. I n  Tract  C timber was used t o  bui ld  f l a t b o a t s  f o r  t he  r i v e r  

t r a f f i c .  

The p r a i r i e s  which were i n  the  immediate v i c i n i t y  of timbered lands had a 

&hest and bes t  use a t  va lua t ion  da te s  for subsis tence farming and a s  

Pasturage for farm animals. Later  they would become valuable f o r  r a i s ing  

grain crops. P r a i r i e s  which were not near timbered lands, were most 
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valuable f o r  hunting and f o r  t h e i r  po ten t i a l  use f o r  farms, grazing, and 

i n  some places f o r  the development of the  coa l  and o ther  minerals which 

were present i n  those areas.  

A 1 1  of the a reas  i n  s u i t  had an obvious po ten t i a l  a t  va lua t ion  d a t e s  

fo r  speculat ion i n  t h e  s a l e  of  townsites,  town l o t s  and commercial s i t e s  

for m i l l s ,  f e r r i e s ,  etc. 

Many of t h e  ea r ly  s e t t l e r s  saw the  areas  i n  s u i t  a s  i dea l  f o r  sub- 

s i s t e n c e  fanning i n  parcels  of 40 acres  o r  more. Subsistence farming 

included the  use of p a r t  of t he  land fo r  the  grazing of  c a t t l e  and o ther  

l ives tock  and f o r  the  growing of crops t o  supply the  s e t t l e r ' s  inmediate 

needs. Eventually the  owner would r a i s e  a surp lus  crop t o  be so ld  a t  a 

p r o f i t  t o  neighbors o r  f o r  export down the  Miss iss ippi  o r  o the r  r i v e r s .  

The h ighes t  and bes t  uses f o r  a l l  of t he  subjec t  lands var ied  from 

t r a c t  t o  t r a c t  but included subsis tence fanning, farming t o  r a i s e  cash 

crops f o r  p r o f i t ,  townsite and town l o t  speculat ion,  business  en te rp r i se s  

based on m i l l  and f e r r y  s i t e s ,  commercially explo i tab le  timber t o  a small 

degree, and hunting and t rapping f o r  home use and f o r  p r o f i t .  

Turning f i r s t  t o  Tract  A in Royce Area 48, we bel ieve  t h a t  a 

purchaser i n  1803 would have been aware of t he  rich a g r i c u l t u r a l  lands 

comprising the  American Bottom which, f o r  many years  p r i o r  t o  1803, had 

been considered the  richest a g r i c u l t u r a l  land i n  the  na t ion  and was i n  

great demand by s e t t l e r s .  It contained approximately 352,000 ac res  and 



was almost t o t a l l y  i n  Tract  A. Although l e s s  than f i v e  percent of t h e  

t o t a l  a r ea  of Royce Area 48, and l e s s  than  s i x  percent of Tract A 

consis ted of American Bottom, t he  extinguishment of Indian t i t l e  t o  t h a t  

valuable  land had a s i g n i f i c a n t  and s u b s t a n t i a l  e f f e c t  on t h e  value of 

the  e n t i r e  ce s s ion  a r e a  i n  1803. The value of lands adjacent  t o  the  

American Bottom was enhanced by such a loca t ion .  

Excluding t h e  American Bottom, t he  remainder of Tract  A consis ted of 

approximately th ree- four ths  timbered lands and one-fourth p r a i r i e  land. 

Port ions of each type would have presented some d i f f i c u l t i e s  

i n  c u l t i v a t i o n  a t  t h e  time of va lua t ion  but most of t he  t r a c t  was 

very d e s i r a b l e  a g r i c u l t u r a l  land. In 1803 t h e  most sought a f t e r  

lands f o r  se t t l ement  were t h e  timbered lands and t h i s  t r a c t  was 

predominantly of t h a t  type. Se t t l e r s '  re luc tance  t o  s e t t l e  on t h e  

p r a i r i e s  was soon t o  change. 

Access t o  Trac t  A was exce l l en t .  It was bordered by the Miss iss ipp i  and 

t he  Ohio r i v e r s  and was t raversed  by t h e  Kaskaskia, the Cache and the  

Big Muddy r i v e r s  as w e l l  a s  by s eve ra l  o the r  smal le r  water courses.  

Por t ions  of Trac t  A along the  Miss i ss ipp i  and Ohio r i v e r s  had been 

s e t t l e d  f o r  many years  p r i o r  t o  1803, predominantly by t h e  French. 

The a r ea  contained e s t ab l i shed  towns, good p o t e n t i a l  townsi tes ,  an 

opera t ing  m i l l  and o the r  fine m i l l s i t e s .  

Due t o  t h e  e a r l y  va lua t ion  da t e ,  t h e  p a r t i e s  were a b l e  t o  f i nd  few 

comparable s a l e s  involving lands i n  t he  immediate v i c i n i t y  of  o r  w i th in  

Royce Area 48. This i s  understandable s i n c e  on the  va lua t ion  d a t e  



nearly the  e n t i r e  s t a t e  of I l l i n o i s  was encumbered by Indian t i t l e  and 

only three  a reas  had been ceded t o  the United S ta t e s :  Royce Area 26,  

cons is t ing  of the  post of Vincennes on the  Wabash River, and adjacent lands i n  

southeastern I l l i n o i s  and southwestern Indiana, t o  which Indian t i t l e  

had been extinguished p r i o r  t o  1795 and which was ceded t o  the  uni ted  

S t a t e s  under the  provisions of tho Treaty of Greenvil le ,  August 3,  1795, 

7 S ta t .  49; Royce Area 27, a  t i n y  area  of land near the  mouth of t he  

Ohio River known as  Fort Massac, s imi l a r ly  ceded t o  t h e  United S t a t e s  

i n  the Greenville Treaty; a  four square mile t r a c t ,  Area 47, ceded by the  

Treaty of June 7 ,  1803, 7 S t a t .  14, cons is t ing  of t he  Great S a l t  Spring on 

Sal ine  Creek near the  Ohio and Wabash r i v e r s ,  Likewise, t he  e n t i r e  s t a t e  

of Indiana immediately e a s t  of I l l i n o i s  and the  subject  t r a c t ,  was s t i l l  

Indian country i n  1803 except f o r  the  above mentioned Royce Area 26  

and four areas ceded t o  the  United S ta t e s  i n  the  Treaty of Greenvil le ,  

i .e . ,  Royce areas  11, 16, 17 which were very small,  and 2 5 ,  t he  l a t t e r  

i n  southeastern Indiana on the  Ohio River and known a s  Clark ' s  Grant. 

Unt i l  Indian t i t l e  is  extinguished and the  land i s  surveyed and o f f i c i a l l y  

opened t o  se t t lement ,  t he re  could be few i f  any va l id  sa l e s .  

However, the  record does contain evidence of 29  s a l e s  between 

1800 and 1805 of land which was e i t h e r  wi th in  o r  i n  the  immediate v i c i n i t y  

of Tract A. These s a l e s  a re  i n  the  da ta  compiled by D r .  Chisholm, 

expert va lua t ion  witness.  I n  se l ec t ing  h i s  s a l e s  da t a ,  he el iminated s a l e s  

where t he  grantor  and grantee had the  same surname o r  t h e  t r ansac t ions  

involved governmental bodies,  s h e r i f f ' s  s a l e s  o r  e s t a t e  s a l e s ,  o r  where the 

considerat ion was abnormally low. I f  we e l iminate  th ree  s a l e s  which 

involved t r a c t s  containing l e s s  than the  40 acres  we be l ieve  w u l d  have 
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been required fo r  subsistence farming, the remaining 16,205 acres i n  the 

26 I l l i n o i s  sa les  sold fo r  $12,005, o r  an average per acre price of $0.74. 

Also of  s ignif icance in  determining the  1803 market value of Tract A 

were the sa les  of land i n  Indiana, Royce Area 25, known as Clark's Grant. 

Indian t i t l e  t o  t h i s  t r a c t  was extinguished i n  1795 and l i k e  Tract A i t  l i e s  

along the  Ohio River. The 1800 t o  1803 sa les  prices of land i n  Clark's 

Grant (above $1.60 per acre) are  some evidence of the  probable market value 

of the lands in  Tract A. Although Clark's Grant was c loser  t o  the migrating 

s e t t l e r s ,  the r i c h  agr icu l tu ra l  lands in  Clark's Grant and the t r a c t  as a 

whole was equal t o  i f  not more des i rable  than the land i n  Clark's Grant. Both 

t r a c t s  were accessible by navigable r ive r s  and good t r a i l s ,  but the large  

i n t e r i o r  portions of Tract A were somewhat l e s s  accessible and the whole 

t r a c t  was much l a rge r  than Clark's Grant. 

From our analysis  of the  fac tors  a t  work in  these two land markets, i t  

is our view tha t  a reasonable per acre base f igure l i e s  somewhere in between. 

The very superior  lands of the American Bottom were not commanding premium 

prices near the  valuation date. By f a r  the greater  part  of Tract A was not 

so accessible as  equal lands elsewhere. Comparing a l l  the q u a l i t i e s  of 

Tract A with the market data we f ind t o  be comparable, we think the Tract A 

lands had a market value of $1.15 per acre. However, due t o  the la rge  s i z e  

of the  t r a c t ,  we  f e e l  t h a t  a s ign i f i can t  s i z e  discount is i n  order (but not the 

size discount recommended by defendant) s ince the t r a c t ' s  many des i rable  

features tended t o  o f f s e t  the  disadvantage of i ts  s ize .  Under the circum- 

stances, we f e e l  tha t  a discount of 20% is appropriate. 

On the bas is  of the record and the above considerations, we conclude 

that the value of Tract A i n  1803 was $5,776,800 o r  approximately $ 3 2  

per acre on the average. The Kaskaskia's i n t e r e s t  in  the t r a c t  is 100 percent. 
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Tract  A '  contains 3,824,842 acres .  It c o n ~ t i t u t e s  the  overlapping 

areas  of t he  northern ha l f  of Royce Area 48 and t h e  c e n t r a l  and south-  

c e n t r a l  por t ion  of Royce Area 110. The Kaskaskia and Kickapoo t r i b e s  

each have an undivided one-half i n t e r e s t  i n  A ' .  The va lua t ion  d a t e  of t he  

Kaskaskia i n t e r e s t  i s  December 12, 1803. The Kickapoo i n t e r e s t  

i s  valued a s  of January 13, 1821. 

In  valuing the  1803 Kaskaskia i n t e r e s t  i n  Tract  A' we r e l i e d  on the  

same da ta  used i n  our va lua t ion  of Tract A lying d i r e c t l y  t o  t h e  south. 

However, s eve ra l  f a c t o r s  made Tract A more valuable i n  1803 than 

Tract  A ' .  

The American Bottom, t h a t  r i c h  a g r i c u l t u r a l  s ec t ion  along t h e  

Mississippi  which so  enhanced the  value of Tract  A was almost exclusively 

outs ide  of Tract  A ' .  However the  c lose  proximity of por t ions  of Tract  

A' t o  the  American Bottom did have some pos i t i ve  e f f e c t  on t h e  value 

of the  t r a c t .  

Whereas Tract A was predominantly timbered lands, Tract  A'  proportionatel!. 

had f a r  more p r a i r i e  lands. A s  noted e a r l i e r ,  t h e  migrat ing s e t t l e r s  i n  

1803 preferred timbered lands over p r a i r i e  lands and would have believed 

t h a t  Tract  A' was, f o r  t h a t  reason, l e s s  valuable than Tract  A. 

Tract  A had exce l len t  access s ince  i t  was bordered on two s i d e s  by 

the  Ohio and Miss iss ippi  r i v e r s  and was t raversed by many i n t e r i o r  

streams, most of which were f o r  1803 purposes, navigable. Only t h e  

southwestern port ion of Tract  A'  was near  a  major waterway, i . e . ,  t h e  

Mississippi .  Overland t r a v e l  was genera l ly  required t o  reach t h e  ~ i s s i s s i ~ ~ ~  

s ince  the  waterways t ravers ing  Tract  A' were fewer i n  number than those 

i n  Tract  A. 
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Settlement i n  Tract  A '  began l a t e r  than i n  Tract  A. While set t lement  

i n  Tract  A had begun by the  e a r l y  17001s, set t lement  i n  Tract  A' d id not 

begin u n t i l  t h e  e a r l y  1800's. The extreme f e r t i l i t y ,  a t t r ac t iveness  

and nearness t o  t h e  Miss iss ippi  and Ohio r i v e r s  accounted f o r  t h i s  d i f fe rence ,  

s ince  both t r a c t s  were technica l ly  closed t o  set t lement  p r i o r  t o  the  

extinguishment of Indian t i t l e  i n  1803. Even a f t e r  both t r a c t s  were o f f i c i a l l y  

opened f o r  l e g a l  set t lement ,  Tract  A' experienced a much slower in f lux  of 

s e t t l e r s  due p a r t l y  t o  the  remoteness of la rge  port ions of Tract  A' from t h e  

Ohio River which was a f avor i t e  path followed by many e a r l y  s e t t l e r s .  

In  1803 we have found t h a t  Tract  A had an average per acre  value of 

$1.15 before any discounts .  Based on the  record, our f indings of f a c t  and 

the  f a c t o r s  discussed above, i t  is our b e l i e f  t h a t  i n  1 8 0 3 , ~ r a c t  A' had an 

average per ac re  value of about $.90 before the  appl ica t ion  of discounts.  

Although Tract  A'  i s  about ha l f  the  size of Tract  A, w e  bel ieve the  same 20% 

discount for s i z e  i s  appl icable  s ince  Tract A' did not enjoy t h e  many o f f -  

s e t t i n g  enhancements i n  value which favored Tract  A. Accordingly, we conclude 

tha t  i n  1803 Tract  A' had a value of $2,753,900,or an average pe r  ac re  value of 

about $.72. The Kaskaskias' one-half i n t e r e s t  would amount t o  $1,376,950. 

Royce Area 110. The va lua t ion  da te  of the  Kickapoo i n t e r e s t  i n  Royce Area 

110 is January 13, 1821. Because t h i s  a rea  p a r t i a l l y  overlaps Royce areas  

48, 96a, 98,177 and 180, t h e  port ions of Area 110 involved i n  t h i s  

Proceeding have been designated a s  t r a c t s  A ' ,  B,  C, D,  E, G and H. We 

have a l ready discussed the  p a r t i e s  ' valuat ions of t h e  Kaskaskia i n t e r e s t  
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i n  Tract A' as  of 1803. 

P l a i n t i f f s  r e l y  on the  $2.13 median p r i ce  per acre  of t h e  s a l e s  

gathered by D r .  Chisholm from s i x  I l l i n o i s  Counties (see our Finding 57-A 

and a l s o  Finding 65) i n  Tract A of Royce Area 48  , a s  the  b a s i s  of t h e i r  va l -  

uat ion.  P l a i n t i f f s  point  t o  the  general ly easy access of Royce Area 

110, i t s  f e r t i l e  p r a i r i e  s o i l ,  i t s  known na tu ra l  resources and a l l  of t h e  

o ther  f ac to r s  discussed i n  Dr. Chisholm's r epor t ,  and conclude t h a t  t h e  

land was worth on the  average $2.00 per  acre  i n  182 1. We have discussed 

the  evidence of those o ther  f ac to r s  i n  f indings ,  43, 44,  45, 46, 47,48 and 

e a r l i e r  i n  t h i s  opinion. 

The Kickapoo had an undivided 1/2 i n t e r e s t  i n  t h e  3,824,842 acres  i n  

Tract A ' ;  a  100% i n t e r e s t  i n  the  5,117,115 acres  i n  Tract  B and i n  t h e  

2,193,176 acres  i n  Tract  C; an undivided 1/2 i n t e r e s t  i n  the  890,014 acres  i n  

Tract D and i n  the  844,794 acres  i n  Tract E; and an undivided 1 / 3  i n t e r e s t  

i n  t h e  402,870 acres  i n  Tract  G and i n  the  51,384 acres  i n  Tract  H. 

P l a i n t i f f s  applied the  $2.00 per  acre  value t o  these  i n t e r e s t s  and obtained 

a  t o t a l  value of $20,483,068 f o r  the  Kickapoo i n t e r e s t  i n  Royce Area 110. 

In  our f inding 66 we discussed defendant 's  va lua t ion  of t h e  Kickapoo 

i n t e r e s t  i n  Royce Area 110. Defendant's va lua t ion  approach was s i m i l a r  t o  

t h e  one used i n  valuing Royce Area 48 i n  1803, i .e. ,  a  s i n g l e  hypothe t ica l  

purchaser who could pay cash f o r  land he expected t o  develop and r e s e l l .  

Defendant's expert  witness ,  M r .  Fenton, reasoned t h a t  t h e  hypothe t ica l  

purchaser would est imate t h e  diminished present  worth of t h e  money he 

would receive on r e sa l e  i n  from 10 t o  30 years  of purchase, would deduct 

therefrom the  cos t s  of surveying, recording, quie t ing  t i t l e ,  po l ic ing  t h e  pro- 
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perty plus resa le  expenses and would conclude t h a t  he could pay only 1/3 

t o  1/5 of the  small t r a c t  pr ice  per acre i f  he were t o  make a p ro f i t .  

The small t r a c t  pr ice  per acre used by M r .  Fenton was derived from data  

he collected on s a l e s  i n  the I l l i n o i s  Mili tary Tract f o r  the years 1817-1820 

showing t h a t  i n  Fulton County there were no sa les  i n  1817; tha t  i n  1818-1820 

the average prices per acre were $0.68, $0.74 and $0.92, respectively; tha t  

i n  Henry County the  average pr ices  per acre i n  1817-1820 were $0.47, $0.58, 

$0.39 and $0.79, respectively. In Henry County, the average 

pr ices  per acre i n  1817-1820 were $0.47, $0.58, $0.39 and $0.79, respectively, 

In Knox County the  average prices i n  1817-1820 were $0.70, $0.76, $0.40, 

and $0,74, respectively. From these sa les  i n  the Military Tract which 

we have found t o  be not comparable with any of the land i n  s u i t ,  M r .  

Fenton concluded t h a t  the  value of a small fam-sized t r a c t  located i n  the 

area of Royce Area 110 i n  1821 was $.70 per  acre. Mr.  Fenton then concluded 

t h a t  the  purchaser would discount t h i s  pr ice  by 80% t o  cover anticipated 

expenses, r i s k s  and the  need f o r  a p r o f i t  on resa le  and would therefore o f f e r  

1/5 of tha t  pr ice  o r  $0.14 per acre . 
We have not valued Royce Area 110 as  a whole as  did the pa r t i e s  but 

have considered each t r a c t  separately. 

Tract A' W e  described the  physical charac te r i s t i c s  of Tract A' i n  

our finding of f a c t  43, e a r l i e r  i n  t h i s  opinion,and i n  connection with 

our valuation of the  ~ a s k a s k i a ' s  1803 in te res t  i n  the t r a c t ,  W e  noted 

tha t  it was outside the American Bottom region but t h a t  it was su f f i c ien t ly  

close t o  it t o  enjoy some enhancement i n  value; t h a t  access t o  the  t r a c t  was 
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not as  good as t h a t  of Tract  A but t h a t  t he  southwestern por t ion  of t h e  t r a c t  

was c lose  t o  the  Mississippi  River and t h a t  t he re  were a  number of good 

watercourses t ravers ing  t h e  t r a c t  which was made up of more p r a i r i e  lands than 

t he  b e t t e r  Liked timbered lands. 

We examined the  s a l e s  obtained by D r .  Chisholm and r e l i e d  on by him 

i n  reaching h i s  value of Tract  A' on 1821, We excluded a l l  s a l e s  where 

t h e  t ransac t ions  involved fewer than 40 acres  and a l s o  a l l  s a l e s  p r i o r  t o  

1818 and a f t e r  1821, We se lec ted  as comparable, 164 s a l e s  i n  I l l i n o i s  

involving 37,993 acres which were sold f o r  $149,449, o r  a  per  ac re  average 

p r i c e  of $3.93, Because we considered these s a l e s  t o  be s u f f i c i e n t  i n  

number and qua l i ty  f o r  va lua t ion  purposes, w e  did not consider any of the  

s a l e s  from Indiana which p l a i n t i f f s  introduced i n  evidence from d a t a  

co l lec ted  but not used by defendant 's  expert  witnesses.  

I n  addi t ion  t o  the  d i f fe rences  noted above between Tract  A and Tract  

A' i n  1803, we found f u r t h e r  d i f fe rences  between the  two t r a c t s  

due t o  the l a t e r  va lua t ion  da te  of t he  Kickapoo i n t e r e s t .  By 1821 t h e  s a l e s  

da ta  counties  of S t ,  C la i r ,  Randolph, Monroe and Madison i n  Tract  A were heavily 

populated compared t o  the  Tract  A'lands, Since by 1821 many of t h e  s a l e s  i n  

Tract A may have been of improved lands, t h a t  f a c t o r  probably w a s  r e f l ec t ed  

i n  the pr ices .  Tract  A '  w a s  almost t o t a l l y  unimproved i n  1821. After  t h e  

conclusion of t he  War of 1812, migrat ion i n t o  t h e  Northwest a reas  increased 

a s  did the demand f o r  i t s  land. 

Based upon the  record i n  t h i s  case and upon t h e  above f ac to r s ,  we  a r e  

of t h e  opinion t h a t  t he  lands i n  Tract  A' had an 1821 average per acre  value 
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of $1.40 before any discounts. Due t o  the  s i z e  of Tract A (approximately 

3,800,000 acres)  and the  other f ac to r s  previously discussed i n  connection 

with our valuation of t h i s  same land as  of 1803, we believe a 20% 

discount i s  appropriate resul t ing  i n  an average per acre value of $1.12, o r  

a t o t a l  t r a c t  value of $4,282,823.00. 

The Rickapoo's undivided one-half i n t e r e s t  i n  Tract A' a s  of 

1821 was worth $2,141,912. Finding 67 

Tract B. Tract B consist ing of 5,117,115 acres occupies the western 

portion of Royce Area 110 (see our finding 44). The valuation date of 

t h i s  t r a c t  i s  January 13, 1821. 

We used the  sa les  data  compiled by D r .  Chisholm i n  ar r iv ing a t  our 

wluat ion and selected 160 sa les  occurring between 1818 and 182 1. 

The 37,993 acres involved i n  those sa les  brought an overa l l  pr ice  of 

$149,449, o r  $3.93 per acre. We did not take i n t o  consideration the  

Indiana sa les  introduced i n  evidence by p l a i n t i f f s .  

There were ce r t a in  s igni f icant  differences between the  lands 

covered by the sa les  data and the  t r a c t  t o  be valued. Lands reflected i n  

the s a l e s  data  came from counties i n  which the  r i c h  American Bottom comprised 

a subs tan t i a l  portion. The southern end of Tract B was i n  the immediate 

v ic in i ty  of the  American Bottom and was thus enhanced i n  value. However, most 

of Tract B was far from t h i s  valuable area. There were r i c h  agr icu l tu ra l  

lands i n  Tract B lying along the I l l i n o i s  River bottom and the Sangamon 

River bottom. Zrequent flooding of these r ive r s  made the  bottoms less 

valuable than the  American Bottom lands. 

The s a l e s  data  counties had immediate access to the  Mississippi River 
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whereas only the  southwestern por t ion  of Tract  B lands were near  the  

Mississippi .  The western border of t he  t r a c t  was the  I l l i n o i s  River 

which flows i n t o  t h e  Miss iss ippi  River and t h e  t r a c t  was t raversed  by o ther  

watercourses which flowed i n t o  t h e  I l l i n o i s  River. Access t o  t h e  t r a c t  

and means of t r anspor t a t ion  through i t  were not d i f f i c u l t  but  not  a s  

good a s  i n  t h e  case of Tract  A. 

The counties  comprising the  s a l e s  d a t a  were adjacent  t o  o r  were in-  

cluded i n  a reas  t h a t  had been s e t t l e d  by the  French. As  e a r l y  a s  1803, t h e  

va lua t ion  da te  f o r  Tract  A, those set t lements  were well  es tab l i shed .  

Tract  B, on the  o the r  hand, did not experience much set t lement  u n t i l  

the  1800's. The s a l e s  d a t a  lands possessed exce l len t  condit ions fo r  

ag r i cu l tu re  and were g r e a t l y  desired by s e t t l e r s .  Trac t  B was approximately 

60% p r a i r i e  and 40% timber, By 1821, t he  unpopular p r a i r i e  lands were 

beginning t o  f ind  a market, p a r t i c u l a r l y  i f  t he re  was timber nearby. 

Large p r a i r i e  a reas ,  however, were s t i l l  avoided where possible .  

Due t o  the  wel l  es tab l i shed  set t lements  i n  the  s a l e s  d a t a  a rea ,  there  

was a l ikel ihood t h a t  some of the  s a l e s  between 1818 and 1821 contained 

improvements. 

Portions of Tract  B extended i n t o  north-central I l l i n o i s  and was considerel 

more remote by s e t t l e r s  from the  e a s t  and south than were t h e  s a l e s  d a t a  

counties ,  If  we were valuing Tract  B lands i n  1803, they would have been 

much l e s s  valuable than the  lands i n  the  s a l e s  da ta  counties  i n  Tract  A i n  

1803. However, as of 1821 the  movement of s e t t l e r s  i n t o  t h i s  a r e a  had 

increased and lands t o  the  nor th  of Tract  A were being sought out.  

Under a l l  t he  f a c t s  and circumstances, it is our opinion that t h e  



per acre value of Tract B i n  1821 would have been approximately $1.50. 

Tract B contains over f ive  mi l l ion  acres and t h i s  s i z e  coupled with 

other fac tors  discussed i n  connection with our valuation of Tracts A and 

A ' ,  indica tes  t h a t  a 20% discount i s  i n  order. 

On the bas is  of the  whole record and the above considerations, we 

conclude tha t  the  value of Tract B i n  1821 was $6,140,538, or  an average per 

acre value of $1.20. The Kickapoo p l a i n t i f f s  have a 100% i n t e r e s t  i n  t h i s  

t r a c t ,  Finding 67 

Tract C. Tract C contains 2,193,376 acres and occupies the southeast. 

corner of Royce Area 110, The valuation date  is  January 13, 1821 and the  

Kickapoos have a 100 percent i n t e r e s t  i n  t h i s  t r a c t .  See our finding 45 

for  the  physical charac te r i s t i c s  and settlement pat terns  i n  t h i s  t r a c t .  

As  with Tract B, 1818-1821 sa les  were obtained from the da ta  

compiled by D r .  Chisholm f o r  use i n  our valuation of the t r a c t .  

W e  t rea ted  these sa les  i n  the  same manner discussed i n  the previously 

valued t r a c t s .  The $3.93 per acre average pr ice  for  the acceptable 

saleswas adjusted on the bas i s  of the fac tors  discussed below, which fac tors  

d is t inguish  Tract C from the  counties i n  the  sa les  data  area. 

Tract C possessed r i c h  lands along the  Embarrass River but they did 

not compare with the  qual i ty  and location of the American Bottom lands i n  

the sa les  data counties. The Embarrass River flowed in to  the Wabash 

River which i n  turn  flowed i n t o  the Ohio River. Thus, the distance from 

Tract C t o  the  more widely used routes of t r ave l  was greater  than i n  the case 

of the s a l e s  da ta  counties. 

Access t o  Tract C was i n f e r i o r  t o  t h a t  of the  counties comprising 

the sa les  da ta  area. The eas tern  boundary of Tract C was within a shor t  
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dis tance  of the  Upper Wabash River but o f t en  required overland t r a v e l  i n  

o rde r  t o  reach the  r i v e r .  The northern boundary of t he  Tract  was bordered 

by the  Vermillion River and the  t r a c t  was t raversed by the  Embarrass and ~ i t t l e  

Wabash r ive r s .  None of these  r i v e r s  compared, of course, wi th  t h e  

Mississippi .  

Settlements within the  s a l e s  d a t a  counties  were es tab l i shed  i n  t h e  

mid-1700's. Settlement i n  Tract  C did  not commence u n t i l  t he  1800's but  t he  

southeast por t ion  of Tract  C was only a sho r t  d is tance  from Vincennes, 

Indiana, which had been s e t t l e d  by the  French i n  t h e  1700's. Lands i n  

Indiana d i r e c t l y  e a s t  and southeast  of Tract C had been ceded by Indian 

t r i b e s  many years  p r i o r  t o  the 1821 va lua t ion  da te  and were we l l  s e t t l e d  by 

t h a t  date .  Accordingly, Trac t  C could not be considered as  having a 

"remote locat ion" a t  t h e  time of valuat ion.  The s a l e s  da t a  counties  i n  

I l l i n o i s  had a l s o  been s e t t l e d  f o r  many years  by 1821 and were s t i l l  

a t t r a c t i n g  s e t t l e r s .  

I n  182 1 lands i n  Tract  C were almost wholly unimproved whereas 

the lands i n  the  s a l e s  d a t a  counties  undoubtedly contained improvements. 

Tract  C was approximately two-thirds p r a i r i e  and one-third timber. 

In 1821 s e t t l e r s  were s t i l l  r e luc tan t  t o  s e t t l e  on p r a i r i e s  i f  timbered 

lands were ava i lab le .  The lands i n  the  s a l e s  da t a  counties  contained 

much timbered lands. 

The above circumstances ind ica t e  t h a t  t h e  market value of Tract  C i n  1821 

was lower than the per  acre p r i c e  of the s a l e s  da t a  lands. Trac t  B lands were alSc 

more des i r ab le  than Tract  C lands due t o  the  presence of  r i c h  lands along 

the I l l i n o i s  and Sangamon r i v e r s  and t h e i r  t r i b u t a r i e s .  
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It is our opinion t h a t  under a l l  t h e  circumstances, the  per acre  

value of lands i n  Tract  C i n  1821 would have been $1.35. The t r a c t  

contained over two m i l l i o n  acres  and t h i s ,  i n  addi t ion  t o  o the r  f ac to r s  

discussed i n  this opinion,persuadesus t o  apply  a 20% discount.  

On t h e  b a s i s  of t h e  record and the  above considerat ions,  we conclude 

t h a t  t h e  value of Tract  C i n  1821 was $2,368,630 o r  an average per  ac re  

p r i ce  of  $1.08. Finding 67. 

Tract D. Tract D contains 890,014 acres  i n  the  northeastern corner  of 

Royce Area 110. The valua t ion  da te  is  January 13, 1821, and t h e  Kickapoo 

Indians have an undivided one-half i n t e r e s t  i n  t h i s  t r a c t .  Finding 46. 

I n  reaching our va lua t ion  of Tract D we used the 1818 t o  1821 s a l e s  

obtained by D r .  Chisholm and discussed i n  connection with our va lua t ion  of 

Tract C. Due to t he  various f a c t o r s  l i s t e d  below which dis t inguished 

D r .  Chisholm's Tract  A s a l e s  da t a  from Tract D, we adjusted h i s  $3.93 average 

p e r  acre  1821 value t o  conform t o  what we be l ieve  were t h e  condit ions 

ex i s t ing  i n  Tract  D i n  1821. 

A s  noted aboveathe 1818 t o  1821 Chisholm s a l e s  da ta  came primari ly 

from the  counties  of Madison, S t .  C la i r  and Randolph, a11 of which were 

on the Miss iss ippi  River and therefore  very access ib le  t o  t r a v e l e r s  and 

s e t t l e r s .  Tract  D bordered on port ions of the  upper 

I l l i n o i s  River, t h e  Kankakee River and the  Vermillion River. None of these 

r ive r s  were a s  e a s i l y  navigable as the  Mississippi nor a s  important a s  

a means of t r a v e l  o r  t rade ,  Access t o  Tract D was not physical ly d i f f i c u l t  

but was hampered due t o  the  f a c t  t h a t  lands adjacent t he re to  were s t i l l  

inhabited by Indians. This was not t r u e  of the  s a l e s  da t a  counties. 
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Royce Area 180 immediately t o  t he  e a s t  of Tract  D i n  Indiana was i n  Ind ian  

ownership u n t i l  1832. 

Trac t  D possessed much f e r t i l e  lands along t h e  s eve ra l  r i v e r s  

which t raversed  t h e  t r a c t  but  t h e  q u a l i t y  of land d id  not  reach  t h a t  of 

t h e  American Bottom lands i n  t h e  s a l e s  d a t a  count ies .  Ln many p laces  

i n  t he  t r a c t  drainage was required along t h e  r i v e r  bottoms before  t h e  

admit tedly r i c h  land could be c u l t i v a t e d .  

The f i r s t  s e t t l e r s  did not move i n t o  Trac t  D u n t i l  t h e  mid 1820's. 

By 1821 t h e  s a l e s  d a t a  count ies  were r e l a t i v e l y  we l l  populated having had 

t h r i v i n g  s e t t l emen t s  i n  t h e  a r e a  s i n c e  t h e  mid-1700's. The demand for l and  

in t he  s a l e s  da ta  count ies  was high due t o  r i chnes s  of  t he  lands and t he  fact 

t h a t  access  and t r a n s p o r t a t i o n  were exce l l en t .  T rac t  D contained almost 

a l l  p r a i r i e  lands wi th  only a  smal l  p o r t i o n  of t imber land. I n  1821 many 

s e t t l e r s  s t i l l  p r e f e r r ed  timbered a r e a s  and avoided s e t t l i n g  on p r a i r i e s  

un l e s s  t h e  land was w i th in  reasonable  d i s t a n c e  of  timbered lands.  The 

l a rge  proport ion of p r a i r i e  lands comprising Tract  D would have made t h i s  

t r a c t  l e s s  a t t r a c t i v e  t o  s e t t l e r s .  

T rac t  D lands were unimproved whereas t h e  s a l e s  d a t a  county lands 

were probably improved t o  some ex t en t .  

Trac t  D was v i t h i n  a  s h o r t  d i s t ance  of  Lake Michigan bu t  i n  1821 

t h a t  lake was not w i d e l y  used by s e t t l e r s  and land va lues  would not have 

been g r e a t l y  enhanceddue t o  such a  loca t ion .  Although s l i g h t l y  more remote 

from e s t ab l i shed  s e t t l emen t s  t han  T rac t  C,  T r ac t  D had b e t t e r  access  because of 

i t s  proximity t o  t he  I l l i n o i s  River. 

It i s  our  opinion t h a t  t he  p e r  a c r e  va lue  f o r  lands i n  Trac t  D i n  1821 

would have been $1.35 Trac t  D con ta ins  900,000 ac r e s ,  approximately,  and 
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t h i s  r e la t ive ly  smaller s i z e  plus other fac tors  previously discussed i n  re la t ion  

t o  s i z e  discounts, persuades us t o  apply a 15% distount resul t ing  i n  a value 

f o r  Tract D on January 13, 1821of  $1,023,516, o r  an average per acre price 

of $1.15. The Kickapoo Indians' one-half in te res t  amounts t o  $511,758. Finding 67. 

Tract E. Tract E contains 844,794 acres and is a l s o  i n  the  north- 

eas tern  corner of Royce Area 11. The valuation date  is  January 13, 1821, and 

the Kickapoo Indians have an undivided one-half i n t e r e s t  i n  the  t r a c t .  

(See our finding 46). 

As with the other t r a c t s  i n  which the  Kickapoo had an i n t e r e s t  which 

they ceded i n  1821, we based our valuation on the physical charac te r i s t i c s  

of the t r a c t ,  settlement pat terns ,  and evidence of 1818-1821 sa les  data 

compiled by D r .  Chisholm i n  the  Tract A counties of I l l i n o i s .  The fac tors  

which we found distinguished the land i n  t r a c t  D from the sa les  data counties 

of Madison,Monroe, S t .  Clair and Randolph i n  the American Bottom portion of 

Tract  A, hold t rue  for Tract E. Although Tract  E contained some very f e r t i l e  

Lands along the  Iroquois River and i n  the old Kankakee Lake bed, the amount, 

qual i ty  and location of i t s  f e r t i l e  lands did not match tha t  of the sa les  

data counties. 

Tract E bordered on portions of the Vennillion and Kankakee r i v e r s  

and was traversed by the Iroquois. While these waterways provided access 

and transportat ion t o  the area as  well as  f e r t i l e  timbered areas along 

t h e i r  banks, none of  them were a s  important or  as e a s i l y  navigated as was 

the Mississippi  River. Access t o  Tract E and demand for  i t s  lands i n  1821 

was diminished due t o  the presence of Indians i n  lands just  t o  the e a s t  i n  

I l l i n o i s  and i n  Indiana. 

The s a l e s  data counties were well s e t t l e d  by 1821 whereas Tract E was 

outside the main path of migration. About 80% of Tract E consisted of 



unimproved p r a i r i e  lands and 20% timbered lands. It was only a  shor t  d is tance  

from Lake Michigan but it was not u n t i l  a f t e r  the  Er i e  Canal opened i n  1825 

t h a t  s e t t l e r s  began t o  reach t h e  Northwest by way of Lake Michigan, a t  l e a s t  

i n  any numbers. Since s e t t l e r s  used o ther  routes  i n  1821 and t h e  town of 

Chicago had not y e t  become an important center ,  t he  t r a c t ' s  proximity t o  

Chicago and t o  the  Lake would not have s i g n i f i c a n t l y  a f fec ted  i t s  value. 

Tract  E was very comparable t o  Tract  D. What Tract  E lacked by not 

having d i r e c t  access t o  the  I l l i n o i s  River, it made up f o r  by possessing a  

l a r g e r  proportion of timbered lands. 

It i s  our view t h a t  the  average per acre  value of t h e  lands i n  Tract  

E i n  1821 would have been $1.35, t he  same a s  Tract  D lands, and t h a t  a 15% 

discount is  appropriate .  

On the  bas i s  of the  record and the above considerat ions w e  conclude 

t h a t  the value of Tract  E on January 13, 1821, was $969,401.00 o r  an 

average per acre  p r i ce  of $1.15. The Kickapoo's undivided one-half 

i n t e r e s t  amounts t o  $484,700. Finding 67. 

Tract  G. We have discussed t h e  Kickapoo p l a i n t i f f s '  and t h e  defendant 's 

valuat ions of  Tract  G, but before we explain our  va lua t ion  of t h e  t r a c t  we 

should d iscuss  the  va lua t ion  submitted by the Potawatomi p l a i n t i f f s  i n  

Docket 29-B. (See our f inding 581 D r .  Helen Hornbeck Tanner, an ethnohistorian,  

consul tant  and expert witness i n  t h i s  and a  number of o the r  cases  involving 

Indian claims, used an h i s t s r i c a l  approach i n  valuing the lands i n  Royce Area 

98 (Tracts G and I) and t o  value Tract  H i n  the  overlapping por t ions  of 

Royce areas  110 and 180. She col lec ted  her  ma te r i a l s  from county h i s t o r i e s  wit- 

ten,  a s  she pointed out ,  many years  a f t e r  t he  va lua t ion  da te ,  but  con- 

t a in ing  much valuable and v e r i f i a b l e  da t a  bearing on the 1818 value  of the 



land i n  s u i t .  She a l s o  used mater ia l  from Government census records and t h e  

records of t h e  f ede ra l  land o f f i ces .  Her s a l e s  da t a  came from the  l a t t e r  

sources. The lands being valued by D r .  Tanner had been ceded on October 2 ,  

1818. She noted t h a t  it was about 10 years  a f t e r  the  cession of the  

subjec t  lands t h a t  s a l e s  i n  any appreciable numbers took place i n  t h e  tracts. 

After  examining the s a l e s  f igures  f o r  Indiana i n  the  American S t a t e  Papers, 

she observed t h a t  t r a c t s  of comparable s i z e  t o  Royce Area 98 were disposed 

of wi th in  th ree  o r  four  years i n  Indiana i n  the  e a r l y  1820's and during any 

eighteen month i n t e r v a l  i n  the  ea r ly  1820's. She noted the p r i ces  a t  which the  

Indiana commissioners offered Indiana Wabash and Er ie  canal  lands 

f o r  s a l e ,  i.e., from $3.50 f o r  1 s t  r a t e  land t o  $1.50 f o r  t h i r d  r a t e  land. 

The middle f igu re  set by t h e  commissioners was $2.50 per  acre.  D r .  Tanner 

believed t h a t  because a l l  p a r t s  of Royce Area 98 were with in  a day's 

journey of t h e  Wabash River and because the  r e l a t i v e l y  small t r a c t s  i n  s u i t  were 

o f  genera l ly  high q u a l i t y  land having a d i v e r s i t y  of l oca l  resources, a bonus 

f a c t o r  estimated a t  15 cents  per acre  should be added t o  the .base  f igure  

of $2.50 per  acre  for an 1818 average valuat ion of t he  t r a c t s  i n  Royce Area 

98 of $2.65 per  acre.  She did not think t h a t  t h i s  pr ice  should be discounted 

i n  any amount f o r  s i z e  o r  f o r  the  period during which it might have t o  be held 

before s a l e  but  r a t h e r  urged t h a t  the  access ib i l i t y ,  q u a l i t y  and natural 

resources of t h e  area required that the  base value per acre be enhanced. 

I n  our  f inding 59-B we discussed defendant 's expe r t ' s  va lua t ion  

of Royce Area 98. As i n  t h e  va lua t ion  of Royce Area 110, hereinabove 

discussed, defendant r e l i e d  on s a l e s  i n  Henry, b o x  and Fulton counties  



42 Ind. C1. Comm. 354 416 

i n  o r  near t h e  I l l i n o i s  Mi l i t a ry  Tract .  Since we have already discussed 

t h a t  evidence and concluded t h a t  those s a l e s  were not comparable f o r  

va lua t ion  purposes i n  connection with any of t he  t r a c t s  t o  be valued i n  

these  dockets,  we w i l l  not go i n t o  the  matter  again. 

Tract  G contained 402,870 acres  located i n  the western p a r t  of 

Royce Area 98 and i s  overlapped by t h e  Kickapoo cession of Royce Area 110. 

The t r a c t  embraces p a r t s  of Indiana and I l l i n o i s  and t h e  Kickapoo, 

Potawatomi and Wea t r i b e s  each has an undivided one-third i n t e r e s t  i n  the 

t r a c t .  The va lua t ion  da te  of t h e  Potawatomi and Wea i n t e r e s t s  i s  October 2 ,  

1818, and of the  Kickapoo i n t e r e s t  i s  January 13, 1821. 

For the  Potawatomi and Wea i n t e r e s t s  we ca re fu l ly  considered t h e  

mater ia l s  submitted by D r .  Tanner and by D r .  Chisholm and found it a l l  

qu i t e  helpful .  We se lec ted  as  comparable approximately 270 s a l e s  of 59,556 

acres  which took place during the  years 1815 through 1819, e l iminat ing  

a l l  s a l e s  where the  grantor  and grantee had the  same surname o r  where the  t rans-  

a t i o n s  involved governmental bodies, sher i f f ' s  s a l e s  and e s t a t e  sa l e s .  We 

a l s o  eliminated any s a l e s  f o r  l e s s  than 40 acres  s ince  we f e l t  40 acres  

was t he  minimum amount t h a t  would have been purchased f o r  t he  predominant 

use a t  t ha t  time of subsis tence fanning. The t o t a l  s e l l i n g  p r i c e  was 

$194,679 o r  an average per ac re  p r i ce  of $3.27 a s  of October 2 ,  1818- 

For the  va lua t ion  of the  Kickapoo i n t e r e s t ,  a s  w i t h  t h e  o the r  t r a c t s  

i n  which they had an i n t e r e s t ,  we used t h e  1818 t o  1821 s a l e s  which were 

compiled by D r .  Chisholm. We se lec ted  164 s a l e s  which we deemed acceptable 

involving 37,993 acres  which were so ld  f o r  a t o t a l  p r i c e  of $149,449 o r  

an average per  acre  p r i ce  of $3.93 as  of January 13, 1821. 

The per acre  p r i ce  of t h e  two s a l e s  data periods r equ i re  adjustment because 
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of c e r t a i n  f ac to r s  noted below. These f ac to r s  reveal  per t inent  da t a  

which d i s t ingu i sh  Tract G from the  lands involved i n  the  s a l e s  data.  

The s a l e s  da ta  lands were located i n  the  extremely f e r t i l e  and 

ea r ly  s e t t l e d  American Bottom port ion of Royce Area 48 which was bordered 

on the  west by the  Mississippi  River and on the  south by the  Ohio River. 

Tract  G contained a grea t  dea l  of f e r t i l e  lands along the  Vennil l ion 

and Wabash r i v e r s  but the  lands were not as  f i n e  a s  those i n  t h e  s a l e s  

da ta  counties .  Although the  Vermillion and Wabash r i v e r s  were navigable 

and c e r t a i n l y  enhanced the  value of Tract G ,  they did not reach the  

importance of the  Mississippi  and Ohio r ive r s .  

Tract  G did not experience steady settlement u n t i l  t he  1820s. 

The s a l e s  da t a  counties  were f a i r l y  well  populated long p r i o r  t o  1818 

and some set t lements  had been i n  e i s tence  s ince the  mid-1700's. These 

es tab l i shed  set t lements  a t t r a c t e d  s e t t l e r s  towards the s a l e s  da t a  region 

which was i n  t h e  path of westward migration. Tract  G was outs ide  t h a t  path 

i n  1818 and 1821 and the  lack of ex i s t ing  set t lements  wi th in  i t s  v i c i n i t y  

fu r the r  reduced the  demand f o r  t he  lands i n  the  t r a c t .  

Nearly a l l  of t he  land i n  the  sa l e s  da ta  counties  possessed a topography 

and t e r r a i n  highly a t t r a c t i v e  t o  s e t t l e r s  being mostly timbered lands. 

On t he  o ther  hand, s l i g h t l y  over one-half of Tract G consisted of p r a i r i e s  

and a t  both va lua t ion  da tes  f o r  t h i s  t r a c t  s e t t l e r s  continued t o  be 

r e luc tan t  t o  homestead on p r a i r i e s  unless there  were adjacent timberlands. 

Most s e t t l e r s ,  having come from timbered areas,  were e i t h e r  unski l led  o r  un- 

educated i n  the  process of breaking and cu l t iva t ing  the  p ra i r i e s .  

Since the  s a l e s  data counties were well populated a t  the  time of 
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these va lua t ions ,  it is l i k e l y  t h a t  t h e  lands sold and r e f l ec t ed  i n  the  s a l e s  

da ta  contained some improvements which would have increased the value of such 

lands and r e su l t ed  i n  a higher s e l l i n g  p r i ce  t o  buyers. Tract  G was almost 

e n t i r e l y  unimproved and therefore  t h e  s a l e s  p r i ce  f o r  i t s  lands would not 

have been a s  high a s  p r i ces  i n  the  s a l e s  da t a  counties .  

Tract  G w a s  bordered on t h e  west by Trac ts  E and C and we f ind  t h e  

value of Tract  G t o  be comparable with t h e  value of t hese  adjacent  t r a c t s .  

However, t r a c t s  C and E were valued as of 1821 and only the  Kickapoo i n t e r e s t  

i n  Tract  G i s  valued as  of that t h e .  The Potawatomi and Wea i n t e r e s t s  must 

b e .  valued as  of 1818. Therefore, it i s  our  view that t he  per  acre p r i c e  f o r  

t h e  lands i n  Tract  G i n  1818 was $1 -28, and i n  182 1 was $1.35. 

Tract  G conta ins  s l i g h t l y  more than 400,000 acres .  This and o t h e r  

f ac to r s  previously discussed a s  pa r t  of t h e  s i z e  discount persuades us t o  

apply a  10 percent discount.  W e  conclude t h a t  t h e  value of Trac t  G 

on October 2 ,  1818,was $463,301 or an average per ac re  value of $1.15. 

The Potawatomils and Wears one-third i n t e r e s t  i n  t h e  t r a c t  amounts t o  

$154,434 each. The value of the t r a c t  on January 13, 1821, was 

$491,501 o r  an average per ac re  value of $1.22. The ~ i c k a p o o ' s  one-third 

i n t e r e s t  amounts t o  $163,834.00. Finding 67 

Tract  H. Tract  H contains 51,384 acres  i n  t h e  western part of 

Indiana and c o n s t i t u t e s  t h e  overlapping por t ion  of Royce areas  110 and 180. 

The Kickapoo and Wea t r i b e s  each has an undivided one-third i n t e r e s t  i n  the 

t r a c t .  The qea  i n t e r e s t  i s  valued as of October 2 ,  1818 and t h e  

Kickapoo i n t e r e s t  a s  of January 13, 1821. 
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The Potawatoqni Indians a l so  possessed an undivided one-third i n t e r e s t  

i n  Tract H but the  valuation of t h e i r  i n t e r e s t  was assigned t o  dockets 15-N, 

0, Q and R and w i l l  not be touched upon i n  t h i s  decision. 

In our valuation of t h i s  t r a c t  we examined sales from 1815 through 

1819 for the  Wea i n t e r e s t ,  and s a l e s  from 1818 through 1821 f o r  the Kickapoo 

i n t e r e s t .  These s a l e s  were selected from the data prepared by D r .  

Chisholm previously discussed i n  connection with our other valuations. 

From D r .  Chisholm's sa les  data  fo r  the  years 1815 through 1819 we 

selected 270 sa les  involving 59,556 acres o2 land with a t o t a l  s e l l i n g  pr ice  

of $194,679, o r  an average per acre pr ice  of $3.27. The 1818 through 1821 

period produced 164 acceptable sa les  involving 37,993 acres s e l l i n g  f o r  

$149,449, o r  $3.93 per acre. 

The per acre prices of the  two sa les  data periods require adjust ing 

because of various fac tors  which reveal  pert inent  differences between 

Tract H and the  sa les  data  counties. 

Tract H did not possess as  f e r t i l e  s o i l  as t h a t  i n  the sa les  da ta  

counties, described and referred t o  several  times above. Tract H did not 

possesses the  e a s i l y  navigable water routes enjoyed by the  sa les  data  

counties although the north fork of the Vexmillion River rose i n  the western 

P or t ion of the  t r a c t  and the Wabash River was only 2 0  miles away. 

The Tract H land was f e r t i l e  and des i rable  but i t  did not experience 

steady settlement u n t i l  severa l  years a f t e r  1821. As of the valuation dates,  the 

sales da ta  counties were r e l a t i v e l y  heavily populated with several  thr iv ing 

settlements having been i n  existence f o r  many years. St. Louis, just across 

the Mississippi  River from the s a l e s  data  area,  had been s e t t l e d  by the  1760's. 

The s a l e s  d a t a  area was i n  the  d i r e c t  path of westward migration whereas 
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Tract H was outside of such path, pa r t ly  due t o  the continued presence 

of Indians i n  Tract H and other adjacent lands. 

S l igh t ly  over one-half of Tract H was composed of p r a i r i e s  whereas 

the sa les  data  counties were predominantly timbered lands which were 

much preferred by s e t t l e r s .  Tract H was almost t o t a l l y  unimproved a t  

valuation dates whereas the  sa les  data counties must have contained 

s ign i f i can t  improvements i n  some areas. 

Tract H was bordered on the  west by Tract E which we f ind t o  be 

comparable land. Tract  E was valued as  of 1821. The 

Kickapoo i n t e r e s t  i n  Tract H is  a l s o  t o  be valued as  of 1821 whereas the  

Wea valuation date  is 1818. I n  view of the  circumstances and evidence of 

record we conclude t h a t  the per acre value of the  lands i n  Tract  H i n  

1818 was $1.28 and i n  1821 w a s  $1.35. 

Tract H contains s l i g h t l y  more than 50,000 acres and is the  smallest  

t r a c t  t o  be considered i n  t h i s  decision. This r e l a t i v e l y  small 

amount of acreage plus other fac tors  previously discussed i n  connection 

with s i z e  discounts, persuades tha t  a 5 per cent discount i s  appropriate. 

On the basis  of the  record and the  above considerations, we conclude t h a t  the  

value of Tract H on October 2 ,  1818 w a s  $62,483 o r  an average per acre  

price of $1.22. The ~ e a ' s  one-third i n t e r e s t  amounts t o  $20,828. Finding 71. 

The value of Tract H on January 13, 1821, was $65,874, or  an average per acre price 

of $1.28. The Kickapoo's one-third in te res t  amounts t o  $21,958. Finding 67. 

Tract I. Tract I contains 351,756 acres i n  western Indiana and 

const i tu tes  the  eas tern  half  of Royce Area 98. The Wea and Potawatomi t r i b e s  

each have an undivided one-half i n t e r e s t  i n  the  t r a c t .  These i n t e r e s t s  are 
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valued as  of October 2 ,  1818. 

In valuing Tract I we r e l i ed  on the  s a l e s  da ta  gathered by D r .  

Chisholm and selected therefrom 270 sa les  occurring between 1815 

and 1819, inclusive,  observing the  same exclusions made by him plus 

our own exclusion of any t r a c t  having l e s s  than 40 acres. 

The 270 sa les  we  se lec ted  contained 59,556 acres s e l l i n g  f o r  a t o t a l  

af $194,679, o r  an average per acre pr ice  of $3.27. However, these sa les  

were derived from an area  t h a t  d i f fered  i n  s ign i f i can t  ways from Tract I 

requiring an adjustment i n  our valuation of t h a t  t r a c t  f o r  reasons discussed 

below. 

A s  noted above, the  s a l e s  da ta  used by D r .  Chisholm involved lands 

located largely  i n  the  American Bottom area along the  Mississippi  River and 
- - 

having extremely f e r t i l e  and des i rable  lands. In addit ion,  there  were a 

number of established set t lements i n  t h i s  area and much of the land was 

improved. The f e r t i l e  lands i n  Tract I were not a s  exceptional as  those 

i n  the s a l e s  da ta  areas and some lands i n  Tract I required drainage before 

they could be cul t iva ted .  Tract  I was bordered on the  west by Big Pine 

Creek, on the  south by the Wabash River, and on the  e a s t  by the  Tippecanoe 

River. Although access t o  the t r a c t  was generally good, the  journey t o  

Tract I from the  Ohio River and then up the  Wabash River was d i f f i c u l t  

compared t o  the ease with which the  sa les  data counties could be reached. 

Tract I was outside the path of westward migration i n  1818 and remained 

so  u n t i l  t h e  l a t e  1820's with l i t t l e  permanent settlement u n t i l  t h a t  time. 

Since the  sales data  counties were well  populated i n  1818, it is 

l i k e l y  t h a t  the  s a l e s  ref lec ted  i n  the  data  included improvements. Tract I 

was almost t o t a l l y  unimproved a t  t h e  time of valuation. 
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The s a l e s  d a t a  counties  were mostly the  des i red  timbered lands whereas 

Tract  I had s u b s t a n t i a l  amounts of p r a i r i e  lands which s e t t l e r s  were r e l u c t a n t  

i n  1818 t o  c u l t i v a t e .  

Trac t  I was bordered on t h e  west by Trac t  G which had an 1818 

va lue  of $1.28. We f ind t h a t  Tract  G and i t s  per  ac re  p r i c e  comparable t o  t h a t  

of Tract  I. Tract  I contained s l i g h t l y  more than 350,000 acres  and w e  be l ieve  

a 10 percent discount i s  appropriate .  On t h e  bas i s  of t h e  record and t h e  

considerat ions we have discussed,  we conclude t h a t  t h e  value of Tract  I on 

October 2 ,  1818, was $405,223, o r  an average per ac re  value of $1.15. 

The Wea's and t h e  Potawatomi's undivided one-half i n t e r e s t  amounts t o  

$202,612 each. See Finding 71. 

Consideration 

Consideration i n  Docket 313. In Docket 313 t h e  Peoria p l a i n t i f f  on 

behalf of t he  Peoria and Kaskaskia,contends t h a t  t he  value of  t h e  consider- 

a t i o n  received by t h e  Kaskaskia from the  defendant under t h e  Treaty of 

August 13, 1803, 7 S t a t .  78, t o t a l ed  $11,158.64, and t h a t  defendant is  

e n t i t l e d  t o  have t h i s  sum deducted from any award made t o  the  Kaskaskia. 

Defendant claims t h a t  t h e  t o t a l  cons idera t ion  properly deduct ib le  is $11,580. 

Under the  Treaty of  August 13, 1803, the  Kaskaskia's perpetual  annuity 

of $500 in goods which they  were receiving pursuant t o  A r t i c l e  IV of t h e  

Treaty of G r e e n v i l l ~  af August 3, 1795, 7 S t a t .  49, was increased t o  $1,000.00. 

Both p a r t i e s  agree t h a t  the  cap i t a l i zed  value of t h i s  $500 perpe tua l  

annuity is $10,000 and t h a t  it i s  deduct ible  from t h e  award. 

The t h i r d  a r t i c l e  of t h e  1803 t r e a t y  provided t h a t  whereas t h e  g r e a t e r  

pa r t  of the  t r i b e  had been received i n t o  t h e  Cathol ic  Church, t h e  United S ta t e s  



would g ive  t h e  Tribe $300 t o  a s s i s t  i n  the  e r e c t i o n  of a church and a l s o  $100 

annually for seven years  f o r  t h e  support of a p r i e s t  who, i n  addi t ion  t o  the  

du t i e s  of h i s  o f f i c e  a s  a p r i e s t ,  would i n s t r u c t  a s  many a s  poss ib le  of t he  

t r i b e ' s  chi ldren.  The p a r t i e s  agree t h a t  the  $300 f o r  t h e  church is deduct ible  

considerat ion.  P l a i n t i f f  contends t h a t  t he  seven annual payments of $100 

each should be cap i t a l i zed  a t  $578.64 and only that sum deducted from the  

award, re ly ing  on Miami Tribe v. United S ta t e s ,  150 C t .  C1. 725(1960); Crow 

Tribe  V.  United S ta t e s ,  151 Ct. C1. 281 (1960); and Absentee Sh8wnee Tribe v. - 
United S t a t e s ,  151 Ct. C1. 700 (1960) c e r t .  denied i n  a l l  t h ree  cases,  

366 U.S. 924 (1961). That ru l ing  was rejected by the  Court of Claims when 

t h e  i s s u e  w a s  again r a i sed  i n  a l a t e r  case, Pawnee Indian Tribe v, United S ta t e s ,  

157 C t .  C1. 134, 138-139, 301 F. 2 d  667, 668-669 (1962) c e r t .  denied 370 

U.S. 918. I n  Pawnee t h e  court  held t h a t  permit t ing deferred payments 

of a sho r t  term annuity t o  be commuted t o  a cash value a t  t r e a t y  d a t e  

and deducting only t h a t  amount from the  award a s  cons idera t ion  was tantamount 

t o  charging t h e  United S t a t e s  wi th  i n t e r e s t  and would thus  be contrary t o  

wel l  es tab l i shed  law t h a t  t h e  United S t a t e s  i s  not l i a b l e  f o r  i n t e r e s t  

i n  the absence of con t rac tua l  o r  s t a t u t o r y  au thor i ty  therefor .  Accordingly, 

defendant i s  e n t i t l e d  t o  have deducted the  $700 a c t u a l l y  paid under t h e  

temporary annuity provisions of t h e  t r ea ty .  

Both p a r t i e s  appear t o  have assumed t h a t  t he  $500 promised by the  

United S t a t e s  t o  procure necessary a r t i c l e s  f o r  the  Kaskaskia and t o  r e l i e v e  

them from debt ,  i s  a properly deduct ib le  i t e m  of considerat ion.  Since 

"necessary a r t i c l e s "  under most Indian t r e a t i e s  were "food, r a t i o n s  o r  

provisions" which,under t h e  Act of October 27,  1974, Public Law 93-494, 
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88 S ta t .  1499, may not be deducted as  payments on the  claim, i n  the  absence 

of a showing t o  the  contrary, t h i s  sum i s  not deductible. P r a i r i e  Band of 

The Potawatomi Tribe of Indians, e t  a l .  v. United Sta tes ,  Docket Nos. 

15-C, 29-A and 71, 38 Ind. C1 .  C m .  128 (1976), affirmed, 215 C t .  C1. , 

564 F. 2d 38 (1977). 

Defendant i s  e n t i t l e d  t o  a c r e d i t  as  consideration under t h e  1803 

Treaty, the  $10,000 capi ta l ized value of the  $500 increase i n  the  t r i b e ' s  

perpetual annuity; $730 representing the  seven annual payments of $100 each 

f o r  the  support of the  p r i e s t ;  and $300 f o r  the  erec t ion of the  church, making 

a t o t a l  consideration of $11,000.00. Finding 72 

Consideration i n  Dockets 15-D, 29-B and 311. Under the  Treaty of 

October 2 ,  1818, 7 Sta t .  185, the  Potawatomi were promised a perpetual annuity of 

$2,500 i n  s i l v e r .  Both p a r t i e s  agree tha t  t h i s  annuity was the  so le  

consideration given by defendant under t h a t  t r e a t y  and t h a t  t h e  capi ta l ized 

value of t h a t  annuity i s  $50,000. It i s  uncontested t h a t  the  t r i b e  has been 

paid the capi ta l ized value of the  annuity and t h a t  defendant is e n t i t l e d  t o  

a c red i t  i n  tha t  amount against  the  Potawatomi award i n  the  subject  dockets. 

Finding 73. 

Consideration i n  Docket 314-A. The so le  considerat ion received by the  Wea 

under the  Treaty of October 2 ,  1818,was an $1,850 perpetual annuity payable i n  

s i l v e r .  In  Docket 314-A, the Peoria p l a i n t i f f  on behalf of t h e  Wea contends 

tha t  defendant has already received f u l l  c red i t  f o r  t h i s  annuity,referr ing 

t o  the $34,478.16 c red i t  allowed defendant against  the  award i n  Peoria Tribe 

of Indians v. United Sta tes ,  Docket 314 (Amended), 9 Ind. C1. Comn. 274, 288- 



42 Ind, C1. Connn, 354 425 

289 (1961), a f f ' d  on other grounds, 169 C t .  C l .  1009 (1965). P l a i n t i f f  is 

correct. In Peoria, supra we found tha t  under Art ic le  6 of the Treaty 

of May 30, 1854, 10 S ta t .  1082, defendant commuted the  1818 Wea perpetual 

annuity of $1,850 f o r  $34,478.16; t h a t  such amount was actual ly  paid 

t o  the  Wea Tribe; and tha t  the defendant was e n t i t l e d  t o  c red i t ,  i n  t h a t  amount 

against  t h e  award t o  the  Peoria i n  tha t  proceeding. I n  Docket 99 e t  a l ,  

Peoria Tribe of Indians v. United Sta tes ,  22 Ind. C1, Corn 186 (1969) defendant 

again attempted t o  have the  commuted value of the  1818 Wea annuity 

credi ted  against  the  award i n  t h a t  case and the Commission denied the  

claim on the  ground t h a t  t h e  c r e d i t  had already been granted i n  Docket 314 

Amended. 

It i s  t rue ,  a s  defendant contends, that the capi ta l ized value of 

the  1818 annuity i s  $37,000. However, since the  Government i n  1854 

chose t o  c m t e  t h a t  annuity f o r  $34,478.16, defendant is  bound by tha t  

choice. Since f u l l  c red i t  f o r  the  annuity has already been granted t o  

defendant i n  Docket 314 Amended, defendant may have no c r e d i t  f o r  it i n  

t h i s  proceeding, Finding 74. 

Consideration i n  Docket 315. Under the Treaty of July 30, 1819, 

7 S ta t .  200, a s  amended by the  Treaty of July 19, 1820, (7Stat .  2O8), involved 

i n  this docket, defendant promised and paid t o  the  Kickapoo $2,000 i n  silver 

annually f o r  15 years. Ar t i c le  6 of the July 30th t r e a t y  s t a t e s  tha t  the  

United Sta tes  delivered $3,000 worth of merchandise t o  the  t r i b e  on tha t  

date. In  addition, defendant promised and delivered t o  the  Kickapoo 

1,868,500 acres of land i n  the  Terr i tory  of Missouri, here inaf ter  ca l led  

the  "exchange lands". Thc , t r ac t  i n  Missouri must be valued for the  purpose 
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of considerat ion,  a s  of January 13, 1821, t he  e f f e c t i v e  d a t e  of t h e  t r e a t y *  

Under t h e  Treaty of August 30, 1819, 7 S ta t .  202, a l s o  involved i n  

t h i s  docket, defendant, i n  r e tu rn  f o r  t h e  cess ion  described i n  A r t i c l e  2, 

and i n  r e tu rn  f o r  t h e  r e l ease  by the  Kickapoo of an annuity of one thousand 

d o l l a r s  then due them, promised t o  pay and did pay t o  t h e  Kickapoo $200 

i n  spec ie  annually f o r  10 years  and del ivered $3,000, presumably i n  cash, 

a t  t h e  time of the  s igning of t h e  t r e a t y .  The one thousand d o l l a r  annuity 

which t h e  Kickapoo released under t h e  August 30th t r e a t y  included a $500 per- 

pe tua l  annuity granted t o  them under the  1795 Treaty of Greenvil le ;  t h e  

$400 and $100 perpetual  annu i t i e s  granted them under the  Treaty of December 

9,  1809, 7 S t a t .  117; and the  Kickapoo's i n t e r e s t  i n  a s a l t  annuity granted 

j o i n t l y  t o  e ight  t r i b e s  under the  Treaty of June 7, 1803, 7 S t a t .  74. The 

d u e  of t h e  released monetary annu i t i e s ,  cap i t a l i zed  a t  5%, is  $20,000. The 

s h i l a r l y  cap i t a l i zed  value of t h e  Kickapoo's 1 /8  i n t e r e s t  i n  t h e  s a l t  

annuity is approximately $500 (See f inding  75 f o r  d e t a i l s ) .  The combined 

s a l t  and cash annuity has a cap i t a l i zed  value of $20,500. 

The $30,000 paid t o  the  Kickapoo under t h e  Treaty of J u l y  30, 1819, 

a s  a 15 year  annuity a t  $2,000 a year ,  and the  $2,000 cash annuity paid f o r  

10 years  under t h e  Treaty of August 30, 1819, t o t a l i n g  $20,000, plus t h e  

$3,000 i n  cash paid under the  August 30th t r e a t y ,  a r e  a l l  deduct ib le  from 

t h e  Kickapoo award a s  considerat ion paid under t h e  pe r t inen t  t r e a t i e s .  

P l a i n t i f f ' s  content ion t h a t  t h e  two temporary annu i t i e s  a r e  not deduct ib le  

i n  t h e i r  entirety, but only t h e i r  cap i t a l i zed  value,  is without mer i t ,  a s  

noted i n  connection with t h e  same content ion of t h e  Peoria  p l a i n t i f f  i n  

Docket 314-A, and f o r  t he  same reason. The $3,000 worth of merchandise 

promised i n  A r t i c l e  6 of t h e  Ju ly  30, 1819 t r e a t y ,  w i l l ,  i n  t h e  absence of 
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proof t o  the  contrary, be deemed t o  have been food, ra t ions  o r  provisions 

within the  meaning of the Act of October 27 ,  1974, prohibit ing the  deduction 

of the  value of such items as payments on the  claim. P r a i r i e  Band of 

Potawatomi Tribe of Indians, e t  a l .  v. United Sta tes ,  Docket Nos. 15-C, 29-A 

and 71, supra. From the  t o t a l  amount of the  capi ta l ized temporary annuit ies 

and the $3,000 cash payment, must be subtracted the  capi ta l ized value of the 

$1,000 annuity and other obligat ions ( s a l t  annuity worth $500 commuted value) 

t o t a l l i n g  $20,500 which the  Kickapoos released i n  the Treaty of August 30, 

1819. 

The Kickapoo p l a i n t i f f s  concede tha t  the  the  exchange lands i n  Missouri 

granted t o  the  t r i b e  under the Treaty of July 30, 1819, consti tuted part  of 

the  consideration f o r  the  t r i b e ' s  cession of lands t o  the United Sta tes .  

P l a i n t i f f s  contend, however, t h a t  the  exchange lands should be valued 

according t o  p l a i n t i f f s '  est imate tha t  defendant paid only $0.01 per acre 

fo r . .  the  lands when they were purchased by the United S ta tes  from the 

Osage Indians under the  Treaty of November 10, 1808, 7 S ta t .  107. 

Defendant argues t h a t  the  lands should be valued a t  t h e i r  f a i r  market value 

a s  of the January 13, 1821, ef fec t ive  date of the  t r e a t y  under which the 

Kickapoo p l a i n t i f f s  received the  lands. The matter of the proper valuation 

of "exchange lands" was thoroughly discussed i n  our decision i n  Prairie 

Band of Potomatomie Tribe of Indians v. United S ta tes ,  Dockets 15-C e t  a l . ,  

33 Ind. C1. Colrm. 394, 400 f f .  Under the circumstances i n  t h i s  case, the 

provisions of the  t r e a t y ,  and the holding of the Commission i n  the  Pra i r i e  

Band case, we a re  of the  opinion tha t  defendant is  e n t i t l e d  t o  a c red i t  of - 
the  f a i r  market value of the  exchange lands as  p a r t i a l  consideration. 
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A s  evidence t h a t  equi ty  w i l l  be served by such measure i n  t h i s  ins tance ,  we 

take  j u d i c i a l  not ice  of t h e  f a c t  t h a t  when t h e  Kickapoo re-ceded the  

1,868,500 acres  of exchange land i n  Missouri t o  t h e  United S t a t e s  a s  Royce 

Area 179 under t h e  Treaty of October 24, 1832, 7 S t a t .  391, they u l t ima te ly  

received the  1832 f a i r  market value of such lands. Under t h e  1832 Treaty 

the  Kickapoo were given $143,000 and 786,000 acres  of exchange land i n  Kansas. 

They sought addi t ional  compensation f o r  t h e  t r ansac t ion  i n  Kickapoo Tribe of 

Kansas v. United S ta t e s ,  Docket 193, 19 Ind. C1. donun, 67 (1968), which 

r e su l t ed  i n  a compromise set t lement  f o r  an add i t iona l  $540,000. 

The Kickapoo p l a i n t i f f s  presented no expert  witness  t o  show t h e  value 

of t he  Missouri exchange lands and no value evidence except J o i n t  Exhibit  X 

which is  a copy of the  defendant 's  expert  witness repor t  i n  Osage Nation o r  Tribe 

of Indians v. United S t a t e s ,  Docket 105, 21  Ind. C1. Comm. 67, (1969), involv- 

ing the  same and addi t ional  lands. Defendant's expert  i n  t h a t  case, D r .  William 

G. Murray, valued t h e  lands a t  15 cen t s  an acre  as of Apr i l  28, 1810. 

In  Docket 315 herein,  defendant again employed Dr. Murray a s  an expert  

t o  value the  exchange land i n  Missouri. D r .  Murray submitted an appra i sa l  

report  valuing the land as of July 30, 1819 ins tead  of January 13, 1821. 

He t e s t i f i e d  that  t he re  would have been l i t t l e  change i n  t h e  va lue  between 

1819 and 1820 and we have found t h e  same would have been true a s  of t h e  1821 

ac tua l  va lua t ion  da te .  

I n  our f indings 76 and 77 we have described t h e  loca t ion  and 

physical  c h a r a c t e r i s t i c s  of the Missouri lands. I n  genera l  t h e  lands were 

i n  the western por t ion  of t h e  Ozark Plateau known a s  t h e  Spr ingf ie ld  P la in  

with la rge ,  t r e e l e s s  p r a i r i e - l i k e  a reas  i n  t h e  southwest port ion.  It a l s o  

contained numerous swales, depressions and minor streams, many of  which were 
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bordered by stands of timber. About two t h i r d s  of the  t r a c t  was a combination 

of timber and p r a i r i e  land. The t r a c t  was drained by the  Sac, Osage and 

Pome de Terre rivers and t h e i r  t r i b u t a r i e s .  The s o i l s  ranged from good t o  

medium f e r t i l i t y  and were capable of growing gra in  crops i n  the  be t t e r  

watered areas and grass f o r  grazing i n  the  l e s s  watered places. 

The s o i l s  i n  the  valleys were general ly f e r t i l e  except f o r  large  sect ions 

which were steep,  rocky and gravelly. Timber was not present i n  

cananercially exploitable quan t i t i e s  but was suf f i c ien t  for the needs of 

subsistence fanners. A t  valuation time the  t r a c t  had no known 

mineral potent ia l .  I n  Finding 78 we have described the  climate of 

the  exchange area  and the  f a c t  t h a t  on the  whole the  growing season averaged 

180 days per year. The highest and best  use of t h i s  land i n  1821 would have 

been f o r  subsistence fanning i n  the  forested t r a c t s  along the r i v e r  valleys 

with some of the  p r a i r i e  expanses lacking the best  s o i l s ,  water and timber, being 

useful  f o r  the  grazing of l ivestock i n  connection with a s e t t l e r ' s  general 

farming operation. Finding 79. 

In  Finding 80 w e  discuss the  surveyor's notes i n  connection with the 

e a r l i e s t  surveys i n  the  exchange land t r a c t ,  L e . ,  from 1833 t o  1835. 

I n  1820 the non-Indian population of the Ter r i to ry  of Missouri was 

66,586 persons. Most of these  people lived i n  the  eas tern  portion 

of the  t e r r i t o r y  along the  Mississippi  River with a concentration i n  north- 

eas tern  Missouri around St.  h i s  and near the  Missouri River in the  v i c i n i t y  

of Boone's Lick country. The non-Indian population i n  southwestern Missouri 

where the exchange lands were located, was l e s s  than two persons per square 

m i l e i n 1 8 2 1 .  Finding81. 
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There were no roads i n  the t r a c t  i n  1821, only Indian t r a i l s .  

None of the  r ive r s  i n  the  t r a c t  were used fo r  navigation by non-~ndians. No 

t r a v e l  o r  t rade  routes had been developed through o r  near the  t r a c t  

by non-Indians. By 1821, however, the  Osage River had a reasonably forseeable 

po ten t i a l  f o r  navigational use. In  1821 the  t r a c t  was not eas i ly  accessible. 

Finding 82. 

By 1821 the general area  around and adjacent t o  the  exchange land t r a c t  

had not been developed o r  s e t t l e d  but was s t i l l  par t  of a  vas t  wilderness 

extending from near the  Missouri River on the  north, t o  and beyond the  

Arkansas Terr i tory  on the  south; from the rough Ozark highlands on the  

eas t  t o  the near level  p r a i r i e  lands of Kansas and beyond. The r a t e  of 

settlement i n  Missouri had reached a low point i n  1820 when the re  were no s a l e s  

of public land i n  the  e n t i r e  t e r r i t o r y  and mil l ions of acres of good lands 

i n  Missouri avai lable  f o r  s a l e  enjoyed a much b e t t e r  locat ion e a s t  of t h i s  

t r a c t .  The normal flow of m i g r a t i o n  i n  1821 was down the  Ohio River, into 

Kentucky, Ohio, Indiana, I l l i n o i s  and northeastern Missouri above S t .  Louis. 

Finding 83. 

In Finding 84 we describe the  s t a t e  of public land sa les  i n  Missouri 

a t  and around the  valuation date. In Finding 85 we describe D r .  Murray's 

appraisal  of t h i s  land as  of July 30, 1819. D r .  Murray concluded t h a t  the  

highest and best  uses of the  t r a c t  were Eor farming and stock ra is ing.  

Since there were no land sa les  near these lands i n  1819, D r .  Murray chose 

three  Missouri t r a c t s  some distance t o  the eas t  where there had been some 

s a l e s  i n  1819, 1823 and 1831. The three  t r a c t s  chosen by D r .  Murray were 

located i n  areas which were not comparable t o  the exchange lands and 

therefore,  the s a l e s  data is  not helpful. In fac t ,  D r .  Murray concluded 
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t h a t  under the circumstances ex i s t ing  i n  western Missouri at  the  valuation 

date ,  the re  was no market f o r  the exchange lands. I n  reachirig an 1819 

value of the  exchange t r a c t ,  Dr. Murray calculated what a buyer would have had 

to  pay f o r  the  land i f ,  a t  7% i n t e r e s t ,  he expected t o  recover the  1819 

s ta tu to ry  p r i ce  ($2.00 per acre) f o r  public land, i .e,  $1.64 cash i n  from 25 t o  

30 years. He decided t h a t  a buyer would have paid 23 cents  pe r  acre on t h i s  

bas i s  and t h a t  the  t r a c t  had a fair market value i n  1819 of $429,755, 

By 1820 the  s t a tu to ry  pr ice  f o r  public land had changed t o  $1.25 

per acre cash and defendant 's counsel calculated t h a t  the 1820 value of 

the  exchange lands would be approximately $0.17 per acre. 

I n  reaching our own valuation of the  exchange lands i n  January of 1821, 

we considered a l l  the  evidence available,  most of which i s  ref lec ted  i n  our 

findings. W e  took jud ic ia l  not ice  of our value findings and conclusions 

i n  Docket 105 (Osage), supra, and i n  Iowa Tribe v. United Sta tes ,  

Docket 135, 12 Ind. C l .  Conan. 487 (1963), a f f ' d  179 C t .  C1. 8, cert, denied 

389 U.S. 900 (1967). In  the  l a t t e r  case we valued twoftracts  i n  northern 

Missouri on a thoroughly developed record. The 1,551,200 acre  Iowa t r i b a l  

lands i n  northwestern Missouri i n  1825, w e  valued a t  45 cents  an acre; and the  

1,241,700 acre  Sac and Fox t r a c t  i n  northeastern Missouri we valued a t  

80 cents  per acre  a s  of 1825. We jus t i f i ed  the  d i f ference  i n  value on the  

bas is  of access ib i l i ty ,  settlement pat terns and location,  although we found the 

two t r a c t s  t o  be comparable with respect t o  t h e i r  physical character is t ics .  

We noted t h a t  sa les  a c t i v i t y  wi th in  and adjoining the Sac and Fox t r a c t  ref lec-  

ted demand therefor,wherec,s no such a c t i v i t y  existed i n  the  Iowa t r a c t  region 

i n  northeastern Missouri. 



The Kickapoo exchange lands were generally l e s s  f e r t i l e  than the  

two t r a c t s  i n  Docket 135, and unlike the Iowa-Sac and Fox lands, were 

frequently stony. The exchange lands were not as level  as  the  Docket 

135 lands and were fu r the r  from the  d i rec t ion  of settlement. In  addit ion,  

there  was no market whatsoever i n  1821 fo r  the exchange land whereas i n  1825 

t h e r e  had developed a market fo r  the Iowa and Sac and Fox t r a c t s .  F inal ly ,  

economic conditions i n  Missouri and nat ional ly  were much b e t t e r  i n  1825 

than i n  1821. 

Missouri's applicat ion f o r  statehood had been pending i n  Congress 

s ince  February 13, 1819,and i t  did not become a s t a t e  u n t i l  August 10, 1821 

a f t e r  the famous Missouri Compromise on the  question of slavery. On January 

13, 1821, the v i c i n i t y  of the  subject  t r a c t  had no c i v i l  government and 

was considered raw wilderness. 

Based on a l l  of the  above considerations, our findings and the  record 

as a whole, we are  of the opinion t h a t  the  subject  t r a c t  had 

a f a i r  market value on January 13, 1821, of $373,700, o r  an average per acre 

value of $.20. 

The t o t a l  gross considerat ion i n  Docket 315 is  summarized i n  our 

finding 75 as $426,700. From t h i s  we deducted $20,500 representing the  capitalize( 

value of the perpetual annuity obligat ions released by the  Kickapoo i n  1819. 

Accordingly defendant i s  e n t i t l e d  t o  a c r e d i t  f o r  the  net  considerat ion of 

$406,200 i n  Docket 315. 

In  our finding 88 w e  have determined t h a t  the  amount of consideration 

paid by defendant f o r  each cession i n  s u i t ,  and allowable against  the  p l a i n t i f f s '  

claim i n  t h i s  proceeding, i s  so  grossly inadequate as  t o  be unconscionable 
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within the  meaning o fc lause  3, Section 2 of the Indian Claims Commission Act. 

Accordingly, the  p l a i n t i f f s  are e n t i t l e d  to awards f o r  the difference between 

the value of their i n t e r e s t s  ceded and the allowable amount of consideration 

received, as summarized i n  the  following table;  

Allowable 
Cession Value Considerat ion Award 

Docket 313: Kaskaskia, Royce .$7,153,?50 $11,000 $7,142,750 
Area 48 

Dockets 1 5 - D ,  29-B, 311: 357,046 50, 000 307,046 
Potawatomi cession of Royce 
Area 98 

Docket 314-A: Wea cession of 377,874 
Royce Area 98 and Tract H 

Docket 315: Kickapoo cession 11,833,330 406,200 11,427,130 

The above awards w i l l  be reduced by any gra tu i tous  of f se t s  which may 

subsequently be allowed. 

Brantley Blue, ~d;mnissioner 




