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OPINION OF THE COMMISSION 

Pierce, Comissioner, delivered the opinion of the Commission. 

Introductory Statement 

This case is now before the Commission for a determination of (1) 

the fair market value of 11 tracts of land ceded by the plaintiffs to the 
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United S t a t e s  under t h e  terms of t h e  var ious  t r e a t i e s  set ou t  a t  Table I ,  

p. 7 7 ,  i n f r a ,  and descr ibed  i n  f i nd ing  20 en te red  here in ;  (2) t h e  value 

of t h e  cons ide ra t i on  received by t he  p l a i n t i f f s  from t h e  defendant f o r  

s a i d  cess ions ;  and (3) whether t h e  cons idera t ion  paid was unconscionable 

w i th in  t h e  meaning of Clause 3, Sec t ion  2 of t h e  Indian Claims Commission 

Act, 60 S t a t .  1049, 1050. The quest ion of t h e  cons idera t ion  pa id  to t he  

p l a i n t i f f s  for t h e  cess ions  under t h e  t r e a t i e s  i n  ques t ion  must a l s o  be 

determined i n  order t o  f i n d  the amount which, under our  act, must be 

deducted a s  payments on t h e  claim. The ceded areas t o  be valued a r e  

included i n  Royce Areas 132, 133, 146, 180, and 181 i n  nor thern  Indiana,  
1/ - 

and Royce Area 145 i n  Michigan. 

The ~oxnmission's t i t l e  dec i s ion  i n  t he se  proceedings was i s sued  on 

December 28 ,  1973, 32 Ind. C1 .  Comm. 461. I n  t h a t  dec i s ion  the  Commission 

determined t h e  r e spec t i ve  t i t l e  i n t e r e s t s  of t h e  p l a i n t i f f s  i n  t h e  s eve ra l  

sub j ec t  t r a c t s  under cons idera t ion .  A summary of t he se  r e s u l t s  is a l s o  

repor ted  i n  Table I, supra .  A map d e l i n e a t i n g  t h e  Royce Areas and t he  

i nd iv idua l  t r a c t s  w i th in  s a i d  a r e a s  is  included as Appendix I t o  t h i s  

d e c i s i o n  a t  p .  1 4 9 ,  i n f r a .  The s u b j e c t  a rea  g e n e r a l l y  i s  t h a t  o f  

t h e  S t a t e  of Indiana no r th  of t h e  Wabash River ,  except  f o r  a s t r i p  of 

land i n  t h e  extreme no r th  and no r theas t  of t he  s t a t e  and another  t r a c t  

near  t h e  I l l i n o i s  border  t o  t h e  nor th  and w e s t  of t h e  presen t  c i t y  of 

I/ Royce Area 180 i nc ludes  an a r e a  t h a t  over laps  Royce Area 110. This  - 
over lap  a r e a  is des igna ted  a s  Trac t  H in t h i s  c a se -  



43 Ind. el. 74 

Table I 

Royce Area 

132 

Trac t  

YI 

*l 

*2 

*3 

~4 

AB 

*4 

~2 

H 

*5 

~3 

Tribe  To ta l  Acres 

M i a m i  752,000 
Potawatomi 

Potawatomi 234,000 

Potawatomi 153,558 

Potawatomi 853,000 

M i a m i  121,000 
Potawatomi 

Potawatomi 181,476 
Wea - */ 

Potawatomi 1,821,376 

Miami 422,193 
Potawatomi 

**/ 
Potawatomi 51,384- 

Potawatomi 260,134 

Miami 575,866 
Potawatomi 

I n t e r e s t  

70% 
30% 

100% 

100% 

100% 

- -50% 
50% 

50% 
50% 

100% 

50% 
50% 

33 1/3% 

100% 

50% 
50% 

Valuation Date 

February 7, 1827 
February 7, 1827 

February 7 ,  1827 

January 7, 1829 

January 7, 1829 

January 24, 1827 
January 7, 1829 

October 26, 1832 
October 2, 1818 

October 26, 1832 

January 24, 1827 
October 26, 1832 

October 26, 1832 

January 21, 1833 

January 24, 1827 
January 21, 1833 

*/  Wea Nation o r  Tribe,  Dkt. 314-B p l a i n t i f f s  he re in ,  are represented by - 
the  Peoria  Tribe of Oklahoma. See Peor ia  Tr ibe  of Ind ians  v. United States 
Docket 65, et al., 4 Ind. C1. Corn. 223 (1956), rev'd on o t h e r  grounds, 
Peoria  Tr ibe  of Indians v. United S t a t e s ,  390 U. S. 468 (1968). 

**/ This is the  correct acreage f igure.  Because of a t ransposit ion of - 
f igures,  the p a r t i e s  mistakenly used 17,218 acres as equaling a 113 
i n t e r e s t  i n  Tract H instead of using the correct f igure  of 17,128 acres.  
By multiplying the  l a rge r  incorrect  f igure  by 3, the  t o t a l  acreage figure 
of 51,654 was reached instead of the  correc t  f igure  of 51,384 acres. 
--- - 

Lafayette. The area a l s o  includes a parcel  of land i n  extreme southwest 

Michigan. The subject area,  composed of 11 separate t r a c t s  contains a 

t o t a l  of nearly 5.5 mil l ion acres. The t r a c t s  range i n  size from about 



51 thousand acres  t o  over 1.8 mi l l ion  acres. The valuation hearing i n  

these dockets was held on June 21, 22, and 23, 1976. 

Description and Character is t ics  of Subiect Tract 

The land was predominately l e v e l  though marked elevations occurred 

a t  d i f f e r e n t  points.  During the ea r ly  settlement period f o r e s t s  covered 

many p a r t s  of the region. Much of the  land, however, waa p r a i r i e ,  which 

was frequently broken by oak openings. These were described i n  the  record 

as groves of t r e e s  with no undergrowth, the  surface  being covered with 

grass. 

The s o i l s  i n  the region were general ly r i c h  and q u i t e  productive. 

Much of the  land required various degrees of drainage before i t  could be 

cul t iva ted .  The wetness of the  area was primari ly due t o  the l e v e l  nature 

of t h e  p r a i r i e  land, though timbered areas  were a l s o  occasionally w e t .  

Land along Lake Michigan contained sand r idges and an abaence of the 

wetness o r  marshiness t h a t  characterized o the r  port ions of the  subject  

t r a c t .  Both p a r t i e s  have taken i n t o  account the  drainage problem 

i n  a r r i v i n g  a t  t h e i r  valuat ion conclusions. 

The natura l  vegetat ion was pr incipal ly  Blue Stem p r a i r i e  grass on the 

p r a i r i e s ,  with mixed patches of t r ees .  Beech, maple, aspen, oak, and 

hickory, were dominant i n  the area.  Timber was frequently found along 

the  water courses i n  the  various t r a c t s .  

The major r i v e r  flowing through the  area  on the  southern border of 

the ::acts was the Wabak Afver. This r i v e r  was responsible f o r  the 

drairiage of rhe sczrLr : -  i-.;zt of the  subject  ,,act through zumerous 



t r i b u t a r i e s .  Primary among these  were the  Tippecanoe and Eel  r i v e r s .  

The northern po r t i ons  of t he  area were drained by t h e  Kankakee, I roquois ,  

S t .  Joseph, Elkhart ,  and Pigeon r i v e r s  and by small streams emptying 

d i r e c t l y  i n t o  Lake Michigan. 

The c l imate  i n  Indiana was humid con t inen ta l ,  and commonly known a s  

t he  "corn-belt climate." I t  was charac te r ized  a s  being gene ra l l y  temperate 

with d i s t i n c t  seasonal  va r i a t i ons .  The average temperature i n  t h e  subjec t  

a r ea  during Ju ly  was 75OF and during January, 25.6OF. P r e c i p i t a t i o n  

ranged from 30 t o  39 inches.  The growing season w a s  from 150 t o  

180 days. The length  of t he  growing season r e su l t ed  i n  t h i s  region being 

very product ive a g r i c u l t u r a l l y .  During the  e a r l y  years  of se t t l ement ,  

a g r i c u l t u r e  became t h e  primary way of making a  l i v i n g .  Wheat and corn 

were t h e  p r i n c i p a l  crops,  though o the r  g ra in s  and vege tab les  were a l s o  

grown. The luxu r i an t  growth of g r a s s  eventua l ly  was put t o  use f o r  t he  

r a i s i n g  of l i ve s tock .  The l i f e s t y l e  of t h e  e a r l y  s e t t l e r s  was ag ra r i an ,  

with a g r i c u l t u r a l  production genera l ly  at a subs i s t ence  l e v e l .  There had 

been no s i g n i f i c a n t  discovery of minerals  i n  t h e  sub jec t  area by t h e  

va lua t ion  da tes .  

History of t he  Subject  Area and Surrounding Areas 

I n  a d d i t i o n  t o  t he  Indian t r i b e s  t h a t  populated t h i s  region,  t h e  

area was con t ro l l ed  success ive ly  by t h e  French, Engl ish,  and f i n a l l y  the 

Americans. 
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The French i n f l u e n c e  began wi th  LaSa l le ' s  e x p l o r a t i o n  of t h e  North- 

w e s t ,  i n c l u d i n g  t h e  S t .  Joseph-Kankakee por tage  near  p r e s e n t  day South 

Bend, i n  1679. French e x p l o r e r s  e s t a b l i s h e d  F o r t  S t .  Joseph i n  t h e  e a r l y  

1690's .  Aside from miss ionary  s e t t l e m e n t s  and t r a d i n g  c e n t e r s ,  l i t t l e  other 

permanent migra t ion  by settlers occurred a t  t h a t  t i m e .  The primary French 

concern was with t h e  f u r  t r a d e .  For this purpose t he  French 

e s t a b l i s h e d  t h r e e  p o s t s  i n  Indiana.  They were For t  M i a m i ,  nea r  p resen t  

day F o r t  Wayne, about  1700; F o r t  Ouiatanon, n e a r  L a f a y e t t e ,  about 1718, 

and F o r t  Vincennes, abou t  1727. These f o r t s  would i n  later y e a r s  exchange 

hands but  t h e  French res idency  and i n f l u e n c e  cont inued u n t i l  t h e  1760 's .  

A s  B r i t i s h  i n f l u e n c e  advanced towards t h i s  r e g i o n ,  bo th  t h e  French 

and B r i t i s h  employed t h e  I n d i a n s  i n  pushing t h e i r  t r a d e  f u r t h e r  i n t o  t h e  

i n t e r i o r .  The f u r  t r a d e  of t h e  Ohio and Wabash v a l l e y s  w a s  h i g h l y  p r i z e d .  

Even tua l ly ,  t h e  r i v a l r y  betwen t h e  French and B r i t i s h  f o r  t h e  c o n t r o l  of 

t h e  fur t r a d e  r e s u l t e d  i n  t h e  French and Indian War. During this s t r u g g l e  

both  s i d e s  sought t h e  a i d  and a l l i a n c e  o f  t h e  v a r i o u s  Ind ian  t r i b e s  i n  

t h e  Northwest. With B r i t i s h  v i c t o r y  i n  1763, France ceded t o  B r i t a i n ~ a n a d a  

as w e l l  as i ts  North American empire e a s t  of t h e  M i s s i s s i p p i  River.  

The Quebec A c t  of 1774 p laced  much of  t h e  a r e a  i n t o  a p a r t  o f  t h e  

Quebec Province.  Th is  a c t  was an a t t empt  by t h e  B r i t i s h  t o  evolve a 

s u c c e s s f u l  a d m i n i s t r a t i v e  p o l i c y  f o r  t h i s  r eg ion .  The B r i t i s h  a l s o  

discouraged s e t t l e n e n t  i n  t h e  Northwest i n  o r d e r  t o  main ta in  f r i e n d l y  



43 Ind. C1. Conan. 74 81 

r e l a t i o n s  with the  Indiana and t o  avoid the  damage to the  f u r  t r ade  which 

would r e s u l t  from land c l ea r ing  a c t i v i t i e s  of the  co lon i s t s .  

Increasing co lon ia l  resentment towards B r i t i s h  pol icy l e d  the  

co lon i s t s  to  rebel. Becauee of the  increased incurs ions  i n t o  t h e  

Northwest by Americans and t h e  consequent h o s t i l i t i e s  between them and 

t he  Indians, the  Indians a l l i e d  themselves with t h e  B r i t i s h  during the  

Revolutionary War. 

With i ts  v i c t o r y  over the B r i t i s h  the  United S t a t e s  gained recognit ion 

of its sovereignty i n  t h e  Northwest. The United S t a t e s  now took an a c t i v e  

r o l e  i n  the  a f f a i r s  of t h i s  region. The Ordinances of 1785 and 1787 

crea ted  t h e  machinery of government f o r  t h e  Northwest Te r r i to ry  and out- 

l i ned  the processes by which s t a t e s  could be formed. 

Towards t h e  end of t he  century a wave of land speculat ion swept p a r t s  

of the  region. With General Anthony Wayne's 1794 defea t  of t he  Indians 

a t  t h e  Ba t t l e  of Fa l len  Timbers, and the subsequent t r e a t y  of Greenvil le  

i n  1795, t he  Indiana'  surrendered most of Ohio, I n  the  t r e a t y ,  t h e  United 

S t a t e s  secured cess ions  of a number of small t r a c t s  and necessary lands 

and water passages i n  the  region. It a l s o  acquired a l a r g e  a rea  i n  southern 

Ohio, Royce Area 11. In  Indiana these  1795 cess ions  included the  Wabaah- 

Maumee portage, Quiatanon,  lark's Grant, and the  Vincennes t r a c t  around 
2/ - 

t h e  v i l l a g e  on the  Wabash. 

2/ See Potawatomie Tribe v. United Sta te s ,  27 Ind, C l .  Comm. 187 (1972), - - 
a f f ' d  205 C t .  C1. 765, 507 F.2d 852 (1974), f o r  f u l l  d i scuss ion  of t h e  
Treaty of Greenvil le  . 
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On May 7 ,  1800, t he  T e r r i t o r y  of Indiana was formed. The c a p i t a l  of 

t he  t e r r i t o r y ,  which included the  f u t u r e  s t a t e s  of Indiana,  I l l i n o i s ,  

Michigan, and Wisconsin, was a t  Vincennes. The Michigan T e r r i t o r y  w a s  

e s t ab l i shed  i n  1805. 

I n  1811 American t roops  defeated a  cont ingent  of Shawnees a t  t he  

Ba t t l e  of Tippecanoe. The Indians now sought f u r t h e r  a l l i a n c e s  with t he  

B r i t i s h  i n  Canada a d  who s t i l l  hoped to  rega in  some part of t h e  Northwest. 

The War of 1812 provided the  B r i t i s h  with t he  oppor tun i ty  t o  r e t ake  lands  

l o s t  i n  t he  Revolutionary War. The Northwest Ind ians  foughton  the s i d e  of 

the B r i t i s h  and both groups kept t he  Northwest i n  turmoil .  

With t he  end of t h e  war and the  Treaty of Ghent i n  1814, t h e  B r i t i s h  

abandoned t h e i r  Indian a l l i e s .  Without B r i t i s h  a i d  t h e  Indians were 

unable t o  s t o p  t h e  flow of American settlers i n t o  t he  Northwest Te r r i t o ry .  

Thereaf ter ,  t h e  United S t a t e s  pursued a vigorous po l i cy  of land a c q u i s i t i o n  

from t h e  Indians.  

I n  1816, Indiana became a s t a t e .  I l l i n o i s  followed i n  1818. In  1825 

t h e  E r i e  Canal was completed and provided e a s i e r  access  t o  t h e  Northwest 

f o r  s e t t l e r s  from New England. With t he  increas ing  i n f l u x  of s e t t l e r s  

i n t o  t h e  region,  i t  w a s  c l e a r  t h a t  much more Indian lands  would be needed. 

Between 1818 and 1833 a l l  t h e  Indian lands  of the sub jec t  area were obtained 

by t h e  United S t a t e s .  
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Transportation 

Water transportation: During the late 1790's and early 1800's. 

river transportation and commerce were conducted along the Ohio River by 

the use of canoes, pirogues, flatboats, and keelboats. As the interior 

of Indiana was being opened for settlement, those tributaries in Indiana 

connecting to the Ohio River became extensions of the water routes 

previously used by American settlers. Most notable of these rivers 

was the Wabash River. It was navigable to within a short distance of 

Fort Wayne. 

With the achievements of Robert Fulton and others, steamboats soon 

plied the western waters. However, the steamboat, having to confront 

obstacles such as low water, ice, and snags, failed to immediately 

supplant the previously used methods of travel. The Wabash River bore 

the heaviest travel of all northwest Indiana rivers. The St. Joseph 
3/ 

River of Lake ~ i c h i ~ a n  and the Elkhart River were the next most heavily 

traveled. The harbor at the mouth of the St. Joseph River had been well 

known for many years. By 1821 steamboat navigation had commenced on Lake 

Michigan. 

Other important water courses during the valuation period were the 

Whitewater River, Tippecanoe River, Eel River, St. Joseph of the Maumee 

River, and Kankakee River, and the Erie Canal. 

3/ The inclusion "of Lake Michigan" in the name of the St. Joseph River was - 
used to distinguish t h i s  river from the St. Joseph River that flowed into 
the Naumee River. The latter river was commonly referred to as the St. .Joseph 
of t h e  Maumee. 



The streams i n  t he  nor thern  p a r t  of Indiana which empty i n t o  the  

Wabash and I l l i n o i s  Rivers have t h e i r  branches interwoven wi th  many o f t h e  

rivers running i n t o  Lake Eri.e and Lake Michigan. As a r e s u l t ,  t r a v e l  up 

one stream wi th  a small  portage t o  another  stream was q u i t e  common. 

Overland Travel.  The f i r s t  land rou t e s  were t h e  Indian t r a i l s  

which connected t h e  var ious  Indian v i l l a g e s .  La t e r  roads o f t e n  followed 

such rou t e s .  By the  t r e a t y  with t h e  Potawatomi i n  1826, t h e  s t a t e  of 

Indiana received a f e d e r a l  land g ran t  t o  bu i ld  t h e  Michigan Road from 

t h e  Ohio River t o  Lake Michigan. This road was completed i n  t h e  l a t e  

1830's.  The Michigan Road passed through t h e  sub jec t  a r e a  and formed a 

boundary f o r  f i v e  of t h e  sub jec t  tracts. 

Another road, au thor ized  t o  be b u i l t  i n  1830, w a s  t o  run from 

Pleasant  Lake (ou ts ide  of t h e  a r ea )  t o  Pulask i ,  Indiana ( i n s i d e  t he  a r e a ) .  

I n  1832, a road w a s  authorized t o  connect South Bend with t he  mouth of 

t h e  S t .  Joseph River,  and another  t o  connect Michigan with Chicago. Stage 

l i n e s  reached southwestern Michigan i n  1831. By 1833 a s t a g e  l i n e  

connected De t ro i t  wi th  Chicago. 

Various por tages  were a l s o  used dur ing  t h i s  per iod.  The two most 

no tab le  w e r e  t h e  portage connecting t h e  Vabash River t o  t h e  S t .  Mary's 

and Maumeerivers, i n  e a s t e r n  Indiana,  and t h e  portage between t h e  

Chicago River and t h e  Kickapoo branch of t h e  I l l i n o i s  River,  connecting 

t h e  Great Lakes a r e a  wi th  t h e  Mis s i s s ipp i  River v i a  t he  I l l i n o i s  River. 
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Canals and Rai l roads.  Besides t h e  E r i e  Canal, o t h e r  c ana l s  more 

proximate t o  the  sub j ec t  area were proposed o r  completed dur ing  t h e  

va lua t i on  per iod.  I n  Indiana,  dur ing t h e  18201s,  a cana l  w a s  au thor ized  

t o  connect t he  Wabash River with  Lake Er ie .  Construct ion on t h e  Wabash 

and E r i e  Canal began i n  1832 near  Fort  Wayne. I n  t h e  1830's ano ther  

cana l  was authorized along Whitewater River. I n  I l l i n o i s ,  a cana l  

was authorized i n  1825 t o  connect t h e  I l l i n o i s  River wi th  Lake Michigan. 

Work on t h e  I l l inois-Michigan Canal d id  no t  begin u n t i l  1836. 

Though the  bu i l d ing  of t h e  cana ls  c rea ted  tremendous f i n a n c i a l  

burdens upon t h e  northwestern s t a t e s ,  those  reg ions  a f f e c t e d  by t h e  

cana ls  experienced increased  proper ty  va lues  and populat ion.  

Railroad bu i ld ing ,  which began i n  ea rnes t  i n  t h e  United S t a t e s  i n  

1828, d id  not e f f e c t i v e l y  occur i n  t h e  Indiana-Michigan a r e a  u n t i l  a f t e r  

t h e  va lua t i on  da t e s .  By t h e  end of t h e  1830's only a few m i l e s  of t r a c k  

had been l a i d  i n  Indiana and Michigan. The i n f luence  of r a i l  t r a v e l  

t he r e fo re  d id  no t  y e t  a f f e c t  t h e  value of t h e  a r ea .  

Populat ion 

The growth of populat ion i n  Indiana was rap id .  Between 1820 and 

1830 t h e  populat ion more than doubled. I n  1830, t h e  popula t ion  of 

Ind iana  reached a t o t a l  of 343,031. By t h e  end of 1840 t h e  popula t ion  

had nea r ly  doubled again.  I n  t h e  e a r l y  yea r s  t he  popula t ion  was centered 

i n  t h e  southern po r t i ons  of t h e  s t a t e .  With t he  opening of more nor thern  
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Indiana lands  i n  1830'8, t he  population i n  t h a t  region increased dramati- 

ca l ly .  For example, Those counties  i n  the  subjec t  a r ea  which had been 

organized i n  1830 contained a popula t ionof  4,987. By 1840 those countiea 

had a combined population of 32,326. 

The por t ion  of t h e  sub jec t  area l y ing  i n  Michigan had some settlers 

i n  t h e  1820's p r i o r  t o  t h e  extinguishment of Indian t i t le  i n  1828. S e t t l e r s  

i n  s u b s t a n t i a l  numbers a r r ived  i n  t h e  1830's. Commerce and m i l i t a r y  move- 

ments connected with t h e  Black Hawk War and the  consequent increased use 

of Lake Michigan spurred se t t lement  i n  t h i s  region. 

Economic Conditions 

With t h e  demise of t h e  Bank of t h e  United S t a t e s  i n  1811 and the  end 

of i ts  inf luence  and power over the f i n a n c i a l  affairs of the  nat ion,  state 

banks f lourished.  The issuance of state bank notes  p ro l i f e ra t ed  t o  such 

an ex ten t  t h a t  t h e  notes  exceeded the  margin of s a f e t y  In  coin reserves.  

Other problems a l s o  a rose  causing the Congress t o  seek a new f inanc ia l  

course. A second Bank of the  United S t a t e s  was es tab l i shed  i n  1817. Its 

c r e a t i o n  was intended, i n  p a r t ,  t o  requi re  o t h e r  banks t o  resume spec ie  

payments which had been e a r l i e r  ha l ted .  

Branches of t h e  United S t a t e s  Bank were allowed t o  accept only 

t h e i r  own bank notes.  I n  order  to  s t a v e  off bankruptcy s t a t e  banks 

were compelled t o  ca l l  i n  their loans. These events drove many state 

banks i n t o  bankruptcy sad hei2ed p r e c i p i t a t e  ;he Panic of 1819. The 



effect of the panic  continued through t h e  beginning yea r s  of t h e  next  

decade. By the  mid-18201s, however, t h e  economy was showing hea l thy  

s igns .  The 1825 Gross National Product f i n a l l y  surpassed t h e  1818 l e v e l .  

Thus, t he  economic depression had not  y e t  occurredby t h e  1818 v a l u a t i o n d a t e ,  

and its effects had ended by the 1827 and later valuation dates. I n  summary, 

t h e  record amply supports  a conclusion t h a t  t h e  var ious  economic i n d i c a t o r s  

both p r i o r  t o  1818 and a f t e r  1827,  showed t h a t  t h e  na t ion  a s  a whole was 

f i n a n c i a l l y  sound. I n  t he  northwest a r ea ,  t h e  economy, spurred by easy 

c r e d i t ,  a s teady ,  growing demand f o r  land and farm products ,  and a f a s t -  

growing populat ion,  enjoyed the  g r e a t e s t  economic advances from about 

1827 i n t o  t he  middle of t h e  next  decade. 

Federal  Land P o l i c i e s  

Between 1800 and 1820 t h e  p r i c e  of government land was $2 p e r  acre .  

A f a i r l y  l i b e r a l  c r e d i t  pol icy  ex i s t ed  i n  t h i s  period. A purchaser 

needed only t o  pay 5 percent  of t h e  s a l e  p r i c e  on t h e  day of the sale 

and 20 percent  wi th in  40 days. Another 25 percent  was due a t  t h e  end 

of t h e  second year  and 25 percent  due a t  the conclusion of t h e  next  2 

years.  I f  the purchaser pa id  i n  cash, t h e  s a l e  p r i c e  was discounted by 

8 percent. The minimum t r a c t  of land a v a i l a b l e  w a s  320 acres .  I n  1804 

the minimum t r a c t  was reduced t o  160 ac re s .  

Due t o  c r e d i t  d i f f i c u l t i e s  r e s u l t i n g  from purchasing too  much land 

without enough money available when debts became due, many settlers 



faced the prospect of losing their lands. To alleviate this situation 

and prevent forfeitures, Congress passed the Land Act of 1820, which 

mandated a system of cash purchases. In addition, the minimum coat of 

land was reduced to $1.25 per acre and the minimum purchasable tract 

was decreased to 80 acres. Relief acts soon followed for the pre-1820 

purchasers who were unable to meet their land related financial obligations. 

As of the 1818 valuation date, public lands were selling for a 

minimum of $2 an acre in tracts no smaller than 160:acres. During the 

later valuation dates public land sold at prices not less than $1.25 per 

acre in tracts no smaller than 80 acres. 

Public Land Sales 

Once surveyed, the public lands were offered for sale at public auctions. 

If the land remained unsold, persons could then purchase the land at its 

minimum price at private sales. The Government had hoped that most purchases 

would be by means of auction to assure higher prices. However, collusion 

and agreements among speculators and settlers, the ample supply of land, 

and the likelihood of purchasing good land after the expiration of the 

auction period, deprived the Government of almost all of its anticipated 

profit- The minimum price naturally tended to approximate the maximum 

price. Between 1807 and 1820 over two million acres of Indiana public 

land were sold at a price of $2 per acre. 

During the 1820's more public lands were sold in Indiana than in 

the other northwestern states- This trend continued through 1832. In 
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1833, more lands  were so ld  i n  Ohio than i n  Indiana. Between 1820 and 

1835, 6,437,000 ac re s  were sold i n  Indiana. Sa l e s  i n  I l l i n o i s  t o t a l e d  

4,311,000 ac re s ,  and i n  Ohio 4,146,000 ac re s  w e r e  so ld .  Despite t he  

rap id  r a t e  of pub l i c  lands  s a l e s ,  l e s s  than ha l f  of l n d i a n a t s  a v a i l a b l e  

pub l i c  lands had been so ld  by the end of 1833. 

I n  1828, t he  General Land Off ice  repor ted  t o  Congress t he  q u a l i t y  

andquan t i t yo f  unsold pub l i c  lands.  The number of acres unsold a s  of 

June 30, 1828, i n  t he  r e l a t e d  s t a t e s  of I l l i n o i s ,  Indiana,  and Ohio 

t o t a l l e d  30.3 mi l l ion .  O f  t h i s  amount, Indiana,  cons i s t i ng  of f i v e  

r epo r t i ng  d i s t r i c t s , h a d  a t o t a l  of 10.2 mi l l i on  unsold acres. The 

t h r e e  d i s t r i c t s  nea re s t  t h e  subject t racts--Crawfordsvi l le ,  Ind ianapol i s ,  

and Fort  Wayne--reported t he  l e a s t  number of ac re s  u n f i t  f o r  c u l t i v a t i o n  

of t h e i r  t o t a l  unsold ac re s .  Fo r t  Wayne, i n  f a c t ,  repor ted  "a very 

small  po r t i on ,  indeed ( i f  any)" of the l ands  i n  t h a t  d i s t r i c t  t o t a l l y  

u n f i t  f o r  c u l t i v a t i o n .  These three d i s t r i c t s  repor ted  a t o t a l  of 5.3 

mi l l i on  a c r e s  unsold wi th  about 450,000, o r  less than 10  percent  u n f i t  

f o r  c u l t i v a t i o n .  Crawfordsvi l le  reported most of its land (80 percent )  

a t  a  va lue  of no t  less than $1.25 pe r  acre .  I nd i anapo l i s  repor ted  

40 percent  of i t s  land worth $1.25 p e r  ac re  and most of t h e  remaining 

o r  t h i rd - r a t e  lands a t  between $0.50 and $0.75 p e r  acre .  As t o  t h i rd -  

rate lands,  t h i s  d i s t r i c t  found them gene ra l l y  timbered and f i t  f o r  

c u l t i v a t i o n  ''in some way." The J e f f e r s o n v i l l e  and Vincennes d i s t r i c t s ,  

f u r t h e r e s t  from the sub jec t  area, repor ted  a combined t o t a l  of 4 . 9  mil l ion  

unsold acres, with  approximately 2 m i l l i o n  deemed unfit for cultivation, 
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Our ana lys i s  of t h e  1828 r epor t s  covered a l l  d i s t r i c t s  repor t lng  

including those i n  Ohio and I l l i n o i s  cited i n  the per t inent  exh ib i t  i n  

t h e  record. The n a r r a t i v e  t h a t  accompanied the  s t a t i s t i c a l  breakdown of 

most of t h e  r e p o r t s  s t rongly  suggests  t h a t  the  repor ters  assumed t h a t  

p r a i r i e  lands were not adaptable t o  fanning and t h a t  wet p r a i r i e s  were 

even less so, without f u r t h e r  i nves t iga t ion  o r  ana lys is .  No mention was 

made, i n  most cases,  of the  immediate advantages of simple drainage, o r  

of o t h e r  acceptable uses of wet lands such a s  pasture during dry aeasons, 

both of which expedients were a l ready being pract iced by many settlers i n  

t h e  region. It appears t h a t  most of t h e  d i s t r i c t s  employed a very 

constricted r a t i n g  system i n  c l a s s i f y i n g  t he i r  lands ( i .e . ,  f i r s t ,  second, 

o r  t h i r d  r a t e )  with only a few d i s t r i c t s  venturing commentaries, most of 

which were genera l ly  op t imis t i c  regarding the  f u t u r e  of p r a i r i e  lands and 

with near ly  a l l  agreeing t o  the  super ior  f e r t i l i t y  of such lands. 

Settlement Trends 

P r i o r  t o  1833, much of the  subjec t  a r ea  was still closed t o  se t t lement .  

Since the  more southern and c e n t r a l  por t ions  of Indiana were already open, 

these  a reas  were s e t t l e d  first .  With the  opening of the  Er ie  Canal i n  

1825, and t h e  development of t he  town of Chicago i n  the  1830'8, lands i n  

northern Indiana and southwestern Michigan were sought by s e t t l e r s .  

A s  t h e  sub jec t  lands  were opened for set t lement ,  s e t t l e r s  and a few 

specula tors  bought up substantial ambunts of t h e  bes t  lands. Lands i n  
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marshy a r e a s  were overlooked as w e r e  t h e  less a c c e s s i b l e  p o r t i o n s  of 

t h e  a rea .  Though prair ie  land  had been ignored i n  e a r l i e r  y e a r s  based 

on t h e  mis taken b e l i e f s  t h a t  i t  w a s  not p r o d u c t i v e  and t h a t  farming r e q u i r e d  

proximity t o  timber,these views had been overcome by the t i m e  o f  the  

v a l u a t i o n  d a t e s .  However, p a r t i a l l y  timbered l a n d s  were s t i l l  more 

desired than were p r a i r i e  l ands .  Lands a long  t h e  Wabash River and 

other nav igab le  w a t e r  r o u t e s  were favored by settlers over  l a n d s  f u r t h e r  

in land .  

Highest  and Best  Use 

Consider ing a l l  p o s s i b l e  u s e s  of t h e  s u b j e c t  t r a c t s ,  t h e  h i g h e s t  

and b e s t  u s e  of t h e  l and  was f o r  s u b s i s t e n c e  farming by i n d i v i d u a l  f a m i l i e s  

purchas ing  between 40 and 160 acres. 

P a r t i e s  Appra i sa l s  and Valua t ion  

A. P l a i n t i f f s  Appra i sa l s .  The p l a i n t i f f s  i n  Dockets 29-L, 3, 0, 

and P submit ted the a p p r a i s a l  r e p o r t  and v a l u a t i o n  conc lus ions  of 

George Banzhaf and Galen Todd. We have d e s c r i b e d  t h e  Banzhaf-Todd 

r e p o r t  i n  o u r  f i n d i n g  41. The bu lk  of t h e  r e p o r t  was a b r i e f  review of 

t h e  h i s t o r y  of s e t t l e m e n t  i n  t h e  northwest.  Messrs. Todd and Banzhaf 

based t h e i r  a p p r a i s a l  on t h e i r  examinat ion of 93 s a l e s  occur ing  i n  12 

Indiana c o u n t i e s  between 1827 and 1859. From a l a r g e r  s e l e c t i o n ,  t h e  

appraisers e l i m i n a t e d  those sales i n  which the  buyer and seller had the 

same surname. Small-size lots were also excluded and sales where the 

deeds were illegible. ,sing a simple a r i t h m e t i c  mean and standard 



deviat ion,  a f t e r  f i r s t  ad jus t ing  the sales da ta  to  the  year of valuation, 

Messre. Todd and Banzhaf ca lcula ted  a per ac re  sale p r i c e  f o r  each 

va lua t ion  date. This p r i c e  was then applied t o  the  indiv idual  

t r a c t s .  

W e  have s i g n i f i c a n t  problems with the  Todd-Banzhaf appra iea l .  I n i t i a l l y ,  

of t h e  93 sales i n  t h e i r  sample, only 2 1  occurred during t h e  va lua t ion  

period of 1827-1833. W e  do not be l ieve  t h a t  so small a number of sales 

is an adequate basis upon which t o  cons t ruc t  a s a l e s  index appl icable  

t o  t h e  e n t i r e  a rea  under considerat ion.  Of f u r t h e r  s igni f icance  was the  

f a c t  t h a t  t he  appra i se r s  did not d iscuss  and relate such f a c t o r s  as 

a c c e s s i b i l i t y ,  remoteness, s i z e ,  and comparabili ty of the  subject  t r a c t s  

t o  t h e  s a l e s  data .  Based upon these  f a c t o r s  we conclude t h a t  the  Dockets 

29-L, M, 0 and P p l a i n t i f f ' s  va lua t ion  of the  subject  lands is not 

acceptable.  

The p l a i n t i f f s  i n  Dockets 15-N and 128 submitted the  appra isa l  

r epor t  and va lua t ion  conclusions of D r .  Roger K. Chisholm. D r .  Chisholm's 

repor t  contained a d e t a i l e d  ana lys i s  of various f a c t o r s  a f f ec t ing  the  

value of t h e  subjec t  t r a c t s ,  including h i s to ry ,  economics, population 

and se t t lement  pa t te rns .  D r .  Chisholm found t h a t  these various f a c t o r s  

were favorable t o  t h e  set t lement  of the  area. 

In  determining t h e  f a i r  market value of the  subject  t r a c t s ,  

D r .  Chisholm u t i l i z e d  the market data approach. I n  conetruct ing a 



4 /  
comparable sales index, he selected 1,960 land sales by private parties 

in Indiana, Illinois, and Hichigan as the basis for his valuation of 

the subject tracts. The sales were taken from 14 counties in Indiana, 

seven counties in Illinois, and two counties in Michigan. The sales 

covered a span from 1800 to 1836. Dr. Chisholm selected most of the 

available recorded sales in the study area and then made various exclusions 

to arrive at valid arms-length transactions. Thus, he excluded sales 

resulting from sheriff's tax sales, sales with nominal considerations, 

sales with the buyer and seller having the same surname, and sales 

involving mortgages. On the other hand, Dr. Chisholm included sales of 

all size tracts, including numerous small acre tracts, as well as townlots 

selling for large per acre consideration. 

41 During the Commission's analysis of the computerized presentation of - 
the sales submitted by Dr. Chisholm, we found an error in the computer's 
tabulation. Sales were found in which, in reporting the acreage, the 
computer placed a decimal point one extra digit to the right. The effect 
was to make an actual sales of 80 or 160 acres appear to be a sale of 
800 or 1,600 acres. Hence, a sale of 80 acres selling for $100, or $1.25 
per acre, was reported as selling for 13#! per acre. Fortunately,relatively 
few sales contained this error and the effect of this mistake on the final 
valuation was minimal. The plaintiffs' amended findings and brief, 
correcting this error, did not significantly change their assertions. 

The defendant responded to the plaintiffs' corrections with amended 
findings. We have incorporated the defendant's amended findings into their 
previous findings. (The plaintiffs responded to the defendant's amended 
findings.) Several of the defendant's assertions were satisfactorily 
refuted or explained by the plaintiffs. However, several newly asserted 
positions by the defendant were indeed valid and are considered in this 
opinion. Other assertions were not sufficiently supported or simply 
incorrect and are not discussed herein. 



The sales da ta  used contained t r a c t s  ranging i n  s i z e  from .009 acres 

t o  5724.67 acres .  According t o  D r .  Chisholm the  average s i z e  t r a c t  so ld  

was 126.4 a c r e s  and t h e  median s i z e  t r a c t  so ld  was 80 acres .  The simple 
5/ 
i 

average of t he  cons idera t ion  per a c r e  was $63.19. The median per  a c r e  

va lue  w a s  $2.50. D r .  Chisholm adopted t h i s  medium value as being more 

r ep resen ta t ive  of t h e  general  per a c r e  value, and a s  the  s t a r t i n g  poin t  

for h i s  u l t imate  va lua t ion  conclusions. 

From t h i s  $2.50 pe r  a c r e  value,  D r .  Chisholm deducted 25# per  a c r e  

because of t h e  p o s s i b i l i t y  t h a t  some of t h e  lands sold might be improved. 

In  a r r i v i n g  a t  improvements c o s t s ,  D r .  Chiaholm studied wr i t t en  contemporary 

observat ions of persons l i v i n g  i n  t h e  area.  H e  found t h a t  improvements 

genera l ly  cons is ted  of such th ings  as log  cabins, c leared land, fencing, 

and s t ab le s .  Several of such observat ion indicated t h a t  t he  f i r s t  crop paid 

f o r  much of t h e  preparat ion of t h e  land, a view accepted by D r .  Chisholm. 

D r .  Chisholm asse r t ed  t h a t  p r a i r i e  land cos t  two t o  three  d o l l a r s  

per  a c r e  t o  break i f  o there  were hi red  t o  do the  work. However, he noted 

t h a t  t h e  settler usual ly  d id  h i s  own work and, i f  not,  the  f i r s t  crop paid 

for t h e  cos t .  Thus, D r .  Chisholm disregarded t h i s  p a r t i c u l a r  cost .  

D r .  Chisholm determined t h a t  t h e  cos t  of bui lding a cabin and c l ea r ing  

10  a c r e s  of timber land was $100. By using the  median s i z e  t r a c t  so ld ,  

80 ac res ,  t h e  improvemenza were valued a t  $1.25 en acre.  D r .  Chisholm 

s/ Simple average was obtained 3y adding the  p r i c e  per a c r e  f o r  each sale - 
and d iv id ing  t h e  sum 2: ;te nmher of s a l e s  involved. Hence a town l o t  of 
less than an acre selling i o r  $600 per a c r e  would have equal weight wi th  a 
sale of 160 a c r e s  s e l l i n g  f a r  $2 an  acre. 



estimated t h a t  20 percent  of t h e  r e s a l e  data sales contained improvements. 

He  thue concluded t h a t  deducting 256 per a c r e  would adequately account f o r  

improvements. D r .  Chisholm concluded t h a t  c e r t a i n  por t ions  of t h e  subjec t  

a r ea  required drainage. By r e l a t i n g  a c t u a l  drainage c o s t s  i n  t h e  1850's 

and 1890 t o  1830 values,  he determined t h a t  drainage c o s t s  ran approximately 

474 per  acre ,  with 1 0  percent t o  20 percent  of t h e  a r e a  i n  each county 

requi r ing  drainage. 

Relying on t h e  median value of $2.50 per  ac re ,  D r .  Chisholm f i r s t  

deducted the  $0.25 pe r  ac re  c o s t  of improvements t o  a r r i v e  a t  $2.25 pe r  

acre  base s t a r t i n g  point  f o r  h i s  f i n a l  value conclusions. According t o  

D r .  Chisholm i f  t h e  median land value is "taken t o  apply" t o  t h e  middle 

year of t h e  va lua t ion  period, t he  per  a c r e  value i n  1830 would be $2.50, 

l e s s  $0.25, o r  $2.25 per  acre value i n  1830. From t h i s  middle year ,  he 

e i t h e r  added o r  subs t rac ted  $0.07 per  ac re  ( t rend  shown by Wabash-Erie 

Canal s a l e s )  t o  a r r i v e  a t  s a l e s  ind ices  f o r  each va lua t ion  da te .  Thus, 

according t o  D r .  Chisholm, the  trend would r e s u l t  i n  the  following values:  

1827: $2.04 p e r  ac re  1831: $2.25 per a c r e  

1828: 2.11 pe r  a c r e  1832: 2.39 per  ac re  

1829 2.18 pe r  acre  1833: 2.46 pe r  a c r e  

1830 : 2.25 per a c r e  

From t h i s  point  D r .  Chisholm analyzed each t r a c t  separa te ly ,  taking 

i n t o  account p a r t i c u l a r  f a c t o r s  o r  a t t r i b u t e s  such as a c c e s s i b i l i t y ,  

remoteness, and drainage needs as e i t h e r  p lus  o r  minus f ac to r s .  Several  
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examples will s u f f i c e  t o  demonstrate D r .  chisholm's approach. I n  Trac t  2 

(1829 va lua t ion) ,  t h e  base value i s  $2.18 per  a c r e  ($2.25 less $0.07). 

Because of i t s  apparent supe r io r  l oca t ion ,  D r .  Chisholm added a 1 0  percent  

f a c t o r  ($0.21) t o  a r r i v e  at a f i n a l  value of $2.39 per  acre. I n  the case 

of Trac t  Y-4, t h e  1829 base va lue  is $2.18 per  acre .  From t h i s ,  D r .  

Chisholm deducted $0.07 per  a c r e  f o r  drainage (15 percent of t r a c t  requi red  

drainage equal t o  .15 x $0.47, d ra inage  f a c t o r )  t o  a r r i v e  a t  a value of 

$2.11 p e r  acre .  I n  same t r a c t s ,  such as Trac t  H,  no adustments were made 

s o  t h a t  t h e  base f i g u r e  remained unchanged. Other than the  foregoing 

adjustments,  i t  appears  t h a t  D r .  Chisholm did not apply any d iscounts  

f o r  o t h e r  reasons such as s i z e  o r  holding period. From t h i s  methodology, 

Chisholm achieved t h e  fol lowing u l t ima te  va lua t ion  conclusions: 

Year* Sub-Tract Acres Land Value To ta l  Value 

1827 Y - 1  
*-1 

M i a m i  Y-4 
Miami Y-2 
M i a m i  Y-3 

1829 *-2 
*-3 

Potawatomi Y-4 

1832 Potawatomi AB 
Potawatomi 180-il 

*-4 
Potawatomi Y-2 
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Potawatomi Y-3 287,933 
548,067 

Total Acres 5,300,933 To ta l  : $11,800,995.22 

1818 Wea-Tract AB 90,738 $2.10 $ 190,549.80 
- - -  

Tota l  Acres 5,391,731 Tota l  Value: $11.991.545.02 

* Thie table is digested from our f inding No. 42,. in f  ra .  

I n  our examination of D r .  Chisholm's appra i sa l  r epor t ,  we have noted 

c e r t a i n  a spec t s  of h i s  va lua t ion  r e l a t i v e  t o  the c o l l e c t i o n  o f  d a t a  t h a t  

c a s t s  some doubts on the  absolu te  v a l i d i t y  of h i s  conclusions. P a r t i c u l a r l y ,  

we question the use of s a l e e  da ta  taken from count ies  which were heavily 

populated by the  t i m e  of t h e  va lua t ion  da te s  herein;  were s e t t l e d  a t  much 

earlier dates ;  and were loca ted  i n  a reas  which were not  comparable t o  the  

subjec t  t r a c t s ,  e spec ia l ly  i n  terms of a c c e s s i b i l i t y .  The presence of 

these f a c t o r s  a s  we l l  a s  t h e  previously d i scusseduse  of townlots sales 

and small acreage t r ansac t ions  tended, i n  our view, t o  r e s u l t  i n  unduly 

high s a l e s  pr ices .  These counti9s include mainly a l l  of t h e  southern 

I l l i n o i s  count ies  bordering t h e  Ohio and Mississ ippi  Rivers  and C h r k  

County i n  Indiana on t h e  Ohio River. About 8.2 percent  of t h e  s a l e s  

came from C h r k  County, s e t t l e d  as e a r l y  a s  1802. In addi t ion ,  about 

11.5 percent of t h e  sales occurred i n  1835 and 1836, a period of above 

average land pr ices .  Our own valua t ion  here in  w i l l  make adjustments for 

those elements. 
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I n  a recent  r e l a t e d  case, Potawatomie Tribe v. United S t a t e s ,  Docket 

15-P, e t  al . ,  41 Ind. C1. Coxnm. 399, decided on June 8, 1978, we s t a t e d  

(by agreement of t h e  p a r t i e s )  t h a t  i n  view of t h e  s i m i l a r i t y  of p a r t i e s ,  

wi tnesses ,  and some i s s u e s ,  t he  t r a n s c r i p t s  and much of t h e  evidence i n  

t h e  instant case could be used interchangeably with t he  Docket 15-P case .  

Id .  a t  401. Thus, i n  15-P, w e  discussed genera l ly  D r .  chisholm's 

methodology and our d i f f i c u l t i e s  wi th  i t ,  and, while we adopt t h e  broad 

conclusions we made t h e r e  regarding D r .  Chisholm's approach which a r e  

app l i cab l e  t o  both cases ,  our  d i scuss ion  here  a l s o  covers va lua t ion  

methods s p e c i f i c a l l y  app l i cab l e  t o  t h e  Indiana va lua t ions  i n  t h i s  case.  

I n  add i t i on  t o  t h e  foregoing, we a r e  not i n  accord with two 

approaches D r .  Chisholm took t o  a r r i v e  a t  h i s  va lua t ion  conclusions.  

First, D r .  Chisholm appl ied t h e  $2.50 median va lue  of 1,960 land 

t r ansac t ions  t o  t h e  middle year  of t h e  1827 t o  1833 va lua t ion  period. 

Thus, $2.50 was placed a t  t h e  1830 juncture .  W e  d i scern  no r a t i o n a l  

b a s i s  f o r  t h i s  procedure. The s a l e s  used by D r .  Chisholm covered a 

per iod from 1800 t o  1836. There was no b a s i s  shown f o r  applying a 

median va lue  t o  t h e  year  1830 from s a l e s  drawn from 1800 t o  1836. Only 

i f  t h e  year  1830 was t h e  median year f o r  a l l  s a l e s  reported should i t  

have been t h e  r e c i p i e n t  of t h e  $2.50 median value. 

Secondly, t h e  74 year ly  rise i n  land values ,  taken from some 160 

Wabash-Erie Canal sales, added o r  subt rac ted  during the years 1827 t o  1833, 

is  not  app rop r i a t e  i n  t h i s  case. The resale d a t a  covering the  years  
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from 1800 t o  1836 included the years  embraced by t h e  Wabash and E r i e  

Canal land sa l e s .  I f  land rose  i n  value during those years ,  i t  would 

have been r e f l ec t ed  and incorporated i n  t h e  r e s a l e  da ta .  The app l i ca t ion  

of 74 per acre value increases  o r  decreases does not  appear reasonable. 

F ina l ly ,  w e  do not  agree  e n t i r e l y  with D r .  Chisholm's approach t o  

t h e  matter of discounting t h e  per  a c r e  value conclusions t o  allow f o r  

comparabili ty var iab les .  A s  discussed herein,  D r .  Chisholm did  i n  f a c t  

a l low a comparabili ty discount of $0.25 p e r  acre t o  account f o r  t he  

presence of improvements i n  approximately 20 percent of the r e a a l e  data. 

I n  addi t ion ,  he considered drainage costs i n  se l ec t ed  t r a c t s  which appeared, 

i n  h i s  ana lys i s ,  t o  have required drainage. On t h e  o the r  hand, D r .  Chisholm 

d id  not allow f o r  t h e  c o s t s  of breaking and ploughing t h e  lands; he employed 

no discount for s i z e ;  and he d id  not  take i n t o  account any c o s t s  r e l a t e d  to  

surveying, subdividing, and s imi l a r  f a c t o r s  of concern to  t h e  p o t e n t i a l  

hypothe t ica l  purchaser of l a r g e  t r a c t s  of land comparable t o  t h e  subjec t  

tracts. 

I n  o u r  recent  Potawatomie Tribe, (Docket 15-P, e t  a l . )  dec is ion ,  

supra, we a l s o  thoroughly discussed D r .  Chieholm's discount  methods 

which included these  very same fac to r s .  W e  concluded i n  Potawatomie 

t h a t  a discount f o r  breaking and ploughing is as much a p a r t  of t he  

comparabili ty va r i ab le  i n  the s a l e s  index as is t h e  cons t ruc t ion  of a 

cabin and fence, W e  also concluded that size and same holding and 

preparatory c o s t s  must be considered i n  a r r i v i n g  a t  t h e  f a i r  market 
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p r i c e  a hypo the t i ca l  purchaser would a n t i c i p a t e  and expect t o  o f f e r  

and pay f o r  l a r g e  t r a c t s  of land comparable t o  those under study. 41 

Ind. C1. Cornm. 399, 428-429. Accordingly, we w i l l  include t he se  

d i scount  f a c t o r s  i n  a r r i v i n g  a t  our  va lua t i on  conclusions i n  t h i s  

op in ion .  

B. ~ e f e n d a n t ' s  Appraisal.. The defendant has submitted t h e  

a p p r a i s a l  r epo r t  and eva lua t i on  prepared by i ts  exper t  Harry R. 

Fenton. M r .  Fenton was a s s i s t e d  by Eve re t t  Fenton 

who submitted i n  evidence a comprehensive h i s t o r i c a l  and economic 

background r e p o r t .  Eve re t t  ~ e n t c m ' s  r e p o r t ,  which is covered i n  some 

d e t a i l  i n  our f i nd ing  No. 43, i n f r a ,  is s u b s t a n t i a l l y  t he  same as 

D r .  Chisholm's except  f o r  c e r t a i n  emphasis and some conclusions.  Since 

t h e s e  matters a r e  adequately  presented i n  our f i nd ings ,  w e  w i l l  concent ra te  

he re  on M r .  Harry Fenton 's  va lua t i on  and app ra i s a l .  

M r .  Fenton 's  v a l u a t i o n  r e p o r t  i s  f i r s t  prefaced with an extended 

d e s c r i p t i o n  of 31 coun t i e s ,  seven of which a r e  i n  h i s  comparable s a l e s  

a r ea .  The remaining 24 count ies  a r e  wholly o r  p a r t i a l l y  loca ted  w i th in  

t h e  boundaries of the s u b j e c t  s tudy  area. The emphasis of these county 

r e p o r t s  is  on topography, s o i l  c l a s s i f i c a t i o n ,  drainage,  and only  b r i e f l y  

on se t t l ement .  Our examination of t he se  r e p o r t s  r evea l s  a genera l ly  

f avo rab l e  view of t h e  q u a l i t y  and f e r t i l i t y  of  t he  lands i n  most of t h e  

count ies ,  e s p e c i a l l y  those  wi th in  t h e  sub j ec t  a rea .  Several  of t h e  

major coun t i e s  appear t o  have been heav i ly  fo r e s t ed  around the  per iod of 
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se t t l ement .  These inc lude  Cass, Fountain,  Huntington, Jay ,  Kosciusko, 

La Por te ,  S t .  Joseph, and Whitely. The most s e r i o u s  problem noted by 

M r .  Fenton i n  p r a c t i c a l l y  a l l  count ies  w a s  drainage.  H e  r a t ed  some 

count ies  such a s  S ta rke  and Montgomery a s  very poor i n  drainage and 

o t h e r s  such a s  p a r t s  of Wabash and Whitesas reasonably poor o r  f a i r -  

In most of the areas, however, simple d i t c h  dra inage  was used t o  

so lve  t h a t  problem. 

M r .  Fenton's va lua t ion  of t h e  sub jec t  t r a c t  i s  based on a comprehensive 

ana lys i s  of 12 s t u d i e s  of land va lues  i n  what M r .  Fenton desc r ibes  a s  

"comparable a r e a s  i n  contemporary years." These cover va lues  for " s m a l l  

t r a c t s "  of land mostly i n  q u a r t e r  s ec t i ons .  Each of t h e  12 s tudy a r e a s  

and t h e  r e s u l t s  of t h e  s a l e s  a n a l y s i s  a r e  f u l l y  descr ibed  i n  f i nd ing  

No. 44(c) ,  i n f r a .  The fol lowing is  a summary of M r .  Fenton's conclusions 

i n  a l l  t h e  s t u d i e s  except f o r  t h e  land o f f i c e s .  

Study Area 1818 - 
Land O f f  i c e s  - (Fenton's 

"Median Opinion") $ 0.50 
Indiana Sa l e s  (Pr iva te )  2.25 
Michigan Sa l e s  (Pr iva te )  -- 
I l l i n o i s  Sa l e s  (Pr iva te )  1.35 
I l l i n o i s  (Mi l i t a ry  Trac t )  0.65 
Speculators  (Mi l i ta ry  Trac t )  0.30 
Mayher Sale (Mi l i ta ry  T rac t )  -- 
Rob inson Sa le  ( M i  l i t  a r y  

Trac t )  -- 
Iowa Sa l e s  (Pr iva te )  1.25 
Missouri  S a l e s  (Pr iva te )  1.75 
Wabash-Erie Canal Sa l e s  -- 
Ill.-Mich. Canal Sa l e s  -- 



Fenton then adjusted the  average pr ice  indicated above t o  take i n t o  

account the  e f f e c t  of bprovements on these lands. Fenton considered 

improvements cos t s  t o  consis t  of a cabin, breaking 20 acres,  fencing, and 

miscellaneous cos t s  such as sheds and w e l l s .  It was h i s  view t h a t  the 

typ ica l  s e t t l e r  bought 160 ac res  f o r  $2.50 an acre,  or  $400 t o t a l .  Sub- 

t rac ted  from t h a t  amount was a minimum estimate of $40 fo r  the  cos t  of 

breaking, $100 f o r  a cabin, $100 fo r  fencing, and $50 for  miscellaneous 

expenses, f o r  a t o t a l  improvements cost  of $290.00, or  $1.80 per acre. 

This left $110.00, o r  a per ac re  value of 69k fo r  the raw land. 

In  connection with the  1 2  sa les  s tudies ,  M r .  Fenton estimated the 

percentage of t r a c t s  which contained improvements. Thus, f o r  example, I n  

the  case of the  Indiana sales he estimated tha t  there were improvements 

i n  50 percent of the sales i n  1818 and 75 percent thereafter .  H e  then 

applied the estimated percentage f o r  improvements ($1.80 p e r  acre) t o  

those study areas  he believed would have had a t  l e a s t  marginal improvements. 

These include only the pr ivate  s a l e s  i n  Indiana, Michigan, I l l i n o i s ,  and 

Missouri (Items 2, 3, 4 ,  and 10, supra). After deducting the improvement 

cos t s ,  where applicable,  M r .  Fenton to ta l l ed  the average per acre p r i ce  

f o r  each study area  and divided by the  number of study areas  containing 

sales t o  a r r i v e  a t  the following average values f o r  the cession dates. 

1818 - 1827 - 1829 - 1832 - 1833 - 
$ 0.81 $ 0.86 $ 0.80 $ 0.90 $ 1.09 



Fina l ly ,  M r .  Fenton f u r t h e r  re f ined  t h e  above ind i ca t ed  va lue  of 

raw lands  by a  discount  f a c t o r  t o  a r r i v e  a t  a l'wholesale'f p r i c e  t h a t  a 

hypothe t ica l  developer would r e q u i r e  t o  motivate  him t o  r i s k  h i s  money 

by the  purchase of t h e  e n t i r e  t r a c t .  This  discount  f a c t o r  M r .  Fenton 

lists under "cost of subdiv is ion  and development" of f r o n t i e r  lands.  

Basing h i s  a n a l y s i s  on t he  slow r a t e  of government pub l i c  land s a l e s  

and h i s  b e l i e f  t h a t  such land was over-priced a t  $1.25 pe r  a c r e ,  Mr. 

Fenton f i r s t  c a l cu l a t ed  a  20-year marketing per iod  dur ing  which t h e  

developer would have t o  c a r r y  t h e  proper ty  before  s e l l i n g  i t  o f f .  After 

consider ing an appropr ia te  i n t e r e s t  r a t e  t o  determine t h e  presen t  worth 

of de fe r r ed  s a l e s ,  M r .  Fenton "guessed" a t  t h e  probable p r i c e  a t  which 

t o  o f f e r  t he  land t o  a prospec t ive  set t ler .  I n  t h i s  regard,  h e  s t a t e d  

t h e  propos i t ion  a s  fol lows:  

Thus for t he  f i r s t  f ive-year period he might e s t a b l i s h  a 
p r i c e  below t h e  government's p r i c e ,  and dur ing  t h e  second 
five-year per iod he might w e l l  assume t h a t  he could compete 
with t he  government a s  h i s  land became bet ter  known and more 
s e t t l e d .  During the  last  10-years of h i s  20-year marketing 
per iod he might be ab l e  t o  g e t  more than  t h e  government, 
though t h i s  might be wishfu l  thinking.  [Def. Ex. F-8, 
Vol. 11, p. 1411. 

By t h i s  th ink ing  M r .  Fenton surmised expected s e l l i n g  prices t o  be 

$1.00 p e r  acre f o r  t he  f i r s t  5 yea r s ,  $1.25 f o r  t h e  next  5 yea r s ,  and 

$2.00 per  acre f o r  t h e  l a s t  1 0  years .  I n  c a l c u l a t i n g  t h e  presen t  

worth of t h e  investment,  he used i n t e r e s t  f a c t o r s  of  6 percent ,  1 0  

percent ,  and 15 percent .  A t  t he se  rates, t h e  p re sen t  average va lue  



43 Ind. C1, Comma 74 

of t h e  de fe r r ed  sales over 20 years  was 81.8L, 57.44 ,  and 39.6k 

r e spec t i ve ly .  From the se  f i g u r e s  he deducted an a d d i t i o n a l  20 percent  

f o r  wor th less  l ands ;  $0.05 pe r  a c r e  f o r  surveying; 10 percent  f o r  

a d v e r t i s i n g  and promotion; 10 percen t  f o r  s e l l i n g  commissions; 10  percen t  

f o r  bad deb t s ;  and a  smal l  amount fo r  taxes .  Combining a l l  t he se  f a c t o r s ,  

M r .  Fenton concluded t h a t  t he  hypothe t ica l  developer puchasing a l l  t h e  

lands  would be w i l l i n g  t o  pay no more than 25 percent of t h e  "retail" 

p r i c e  of t h e  lands .  This  amounts t o  a 75 percent discount .  Thus, he 

concluded t h a t  t h e  f a i r  market value  of t h e  sub jec t  l ands ,  which he 

further adjusted for d i f f e r e n c e s  i n  l o c a t i o n ,  access ,  and p roduc t iv i t y ,  

w a s  as fol lows:  

1818 - 1827 1829 - 1832 - 1833 - 
$ 0.20 $ 0.22 $ 0.20 $ 0.23 $ 0.27/acre 

From the above figures, Mr. Fenton a r r i ved  a t  t he  following f ina l  

estimated market value  (rounded) for the  subject tracts as of their 

d a t e  of cess ion .  T h i s  table is d iges t ed  from f ind ing  No. 46, fnf ra :  
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Year Sub-Tract Acres Pr ice  Total  
Per Acre Market Value 

1827 Miami Y-2 211,096.5 $0.22 $ 46,500.00 
Miami Y-3 287,933 0.22 63,375.00 
Miami Y-4 60, 500 0.22 13,375.00 

Y-1 752,000 0.28 210,750.00 
*- 1 234,000 0.18 42,250.00 

1829 *-2 153,558 0.20 30,750.00 
*- 3 853,000 0.20 170,750.00 

Potawatomi Y-4 60,500 0.21 12,750.00 

1832 Potawatomi AB 90,738 0.23 20,875.00 
Potawatomi H 17,128 0.23 4,000.00 

*-4 1,821,376 0.19 346,250.00 
Potawatomi Y-2 211.096.5 0.23 48,625.00 

1833 *-5 260,134 0.25 65,000.00 
Potawatomi Y-3 287,933 0.27 77,750.00 

Wea AB 

Total  Value $1,171,250.00 

I n  analyzing M r .  Fenton's va lua t ion  we concentrated on the  1 2  land 

s a l e s  s tud ies  upon which the  final valuat ion was based. As t o  the  four 

s tud ies  from the  I l l i n o i s  Mi l i t a ry  t r a c t  lands,  we found l i t t l e  similarity 

t o  the  sales condit ions e x i s t i n g  i n  the  subjec t  area.  The owner of 

bounty lands i n  the  m i l i t a r y  t r a c t  o f t en  never saw the  lands he possessed. 

Many of t h e  purchases were made from veterans by eas t e rn  land specula tors  

who had no intention of s e t t l i n g  i n  Illinois. The record shows that these 

veterans sold their lands fo r  a small f r a c t i o n  of what they were worth. 
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Even f o r  those purchasers who planned t o  s e t t l e  on t h e  t r a c t s  purchased, 

the  evidence revealed t h a t  t he re  were frequent problems with s q u a t t e r s  

and poorly surveyed lands. Of even fu r the r  s igni f icance  was M r .    en ton's 

use of t h e  Mayher sa l e .  It took place i n  1820 yet Fenton used the  454 

per  a c r e  cons idera t ion  f o r  four  va lua t ion  years--1827, 1829, 1832, and 

1833. There was no b a s i s  f o r  t h e  handling of t h i s  s a l e  i n  t h a t  manner. 

The f a c t  t h a t  these  lands  "may" have been ;Ln t h e i r  v i r g i n a l  s t a t e  7 t o  

1 3  years  l a t e r  would not  j u s t i f y  t h e  appl ica t ion  of an 1820 s a l e  t o  such 

d i s t a n t  va lua t ion  years.  Fenton presented no r a t iona le  f o r  the  inc lus ion  

of t h i s  study i n  t h e  l a t e r  va lua t ion  years.  A s  t o  M r .  Fenton's use of 

I l l i n o i s  Mi l i t a ry  Tract  sales genera l ly ,  i n  Potawatomie Tribe (Docket 15-P), 

supra, we r e j ec t ed  M r .  Fenton's s i m i l a r  r e l i ance  on such s a l e s  a s  not  being 

r ep resen ta t ive  of open market, arms-length t ransact ions.  Id .  432. W e  

reject them here  f o r  t h e  same reasons. 

We a l s o  f ind  t h e  s a l e s  s t u d i e s  from Iowa, Missouri, and southern 

I l l i n o i s  t o  be of l i t t l e  value. These a reas  were qu i t e  a d is tance  away 

from t h e  subjec t  lands. The evidence presented did not  convince us  of 

any comparabili ty between these  a reas  and the  subject  area. 

A s  t o  the  repor ta  of t h e  land o f f i c e s  regarding unsold acreage wi th in  

t h e i r  districts, w e  again f ind  d i f f i c u l t y  with the  use of t h i s  atudy. The 

land o f f i c e s  valued only t h e i r  remaining unsold acreage by accepting the  

government p r i c e  of $1.25 an a c r e  a s  t h e  maximum p r i c e  of the  very best 

l ands  remaining. Moreover, t he  r epor t s  were not based on s a l e s  d a t a  
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but only eetimatea. W e  be l ieve  t h a t  these r epor t s  are of l i t t l e  probat ive 

value as to t h e  a c t u a l  value of t h e  unsold lands. Addit ional ly,  by using 

t h e  va lua t ion  of the  unsold acreage, M r .  Fenton ignored t h e  l a r g e  amount 

of government land which was probably of b e t t e r  quality than t h e  unsold 

lands and therefore  of higher  value. 

Thus of the 12  s t u d i e s  only four  appear t o  be he lp fu l  f o r  va lua t ion  

purposes. Two of t h e  fours a r e  canal  s a l e s  a t  t h e  government minimum $1.25 

per  acre.  The o t h e r  two studies, pr iva te  sales i n  Indiana and southern 

Michigan, appear t o  qua l i fy  as v a l i d  comparable s a l e s .  The s a l e s  i n  these  

a reas  indica ted  the  h ighes t  per a c r e  average--from $1.85 t o  $2.90. But 

accept ing for t h e  moment the  use of a l l  1 2  s tud ie s ,  t h e  method of ca l cu la t ion  

used by Fenton is of dubious value. Besides the Mayher s a l e  a l ready mentioned, 

some s t u d i e s  contained few s a l e s  while o t h e r s  contained l i t e r a l l y  hundreds 

of ea les .  Y e t  according t o  h i s  ca l cu la t ions ,  each s tudy was given equal 

weight without regard t o  t h e  number of s a l e s  comprising each study. 

Of f u r t h e r  s ign i f i cance  was the r eve la t ion  developed during cross-  

examination of Fenton, t h a t  i n  gathering t h e  Indiana sales, M r .  Keller 

"used h i s  judgment as an appra i se r  to exclude c e r t a i n  e a l e s  which he found 

because . . . he thought t h a t  from the  p r i c e  they were e i t h e r ,  must have 

been improved, o r  t h a t  t he re  was something about them which made them 

atypical." Tr. I11 p. 153-154. From t h e  remainder Fenton eliminated 

f u r t h e r  "atypical" sales--both high and low. Yet, i n  using the Indiana 

sales study, he reduced the 1818 va lua t ion  by one-half and t h e  o the r  

va lua t ion  years  by three-fourths due t o  t h e  est imated f r a c t i o n  which he 

deemed represented improvements. 
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Mr. Fenton, in effect, eliminated some sales because of the supposed 

existence of improvements and then he still discounted the remaining Indiana 

sales because of assumed improvements. There seems to be no justification 

for this practice, which, in effect, constitutes double discounting. 

As noted above, in addition to a very substantial comparability 

adjustment for probable improvements in the resale data--ranging from 

40 percent to 70 percent of the indicated market value--Mr. Fenton also 

discounted the net indicated market value by an additional 75 percent 

for general investment or holding costs to arrive at a "wholesale" 

price the hypothetical purchaser would expect to offer for the entire 

tract. We find both the comparability adjustment and the holding costs 

discounts excessive in the extreme. As to comparability, we have already 

noted above that Mr. Fenton appeared to use a double discount method. 

In addition, no rational basis was offered to support the high (40 to 

70 percent) discounts. The Commission's experience in valuation cases 

indicate that small tract re-sales often involve the unimproved portions 

of a homestead and that, at most, 20 to 30 percent of transactions in 

any given sales index Involve improved property. 

With regard to holding costs or "wholesale" discounts listed above 

(profit expectation, promotion, commissions, etc.), we are not convinced 

that they have any relationship to the facts and circumstances of frontier 

sales in the area anC period in question. In Potawatomie Tribe (Docket 

15-P, ) supra, we found that economic conditions and settlement pat terns 



were favorab le  between 1827-1832, and most i n d i c a t o r s  suggested a growing 

demand f o r  l ands  i n  t h e  sub jec t  a r e a  genera l ly .  From these  f a c t s ,  w e  

concluded t h a t  a l a r g e  discount  f o r  a long holding per iod  w a s  not  

j u s t i f i e d .  We be l ieve  t h a t  t h e  same f a c t s  and conclusions are v a l i d  

and appl icab le  t o  t h i s  case.  I n  equat ing holding c o s t s  wi th  M r .  Fenton's 

wholesale d i scounts ,  and properly so ,  w e  a r e  f u l l y  aware of t h e  f a c t  t h a t  

any purchaser of a large t r a c t  must of necessity t ake  i n t o  account t h e  
\ 

cos t  of holding land pending r e s a l e .  See, Nez Perce 'l'ribe of Indians v.  

United S t a t e s ,  176 C t .  C1. 815 (1966). Any such discount  f a c t o r  above 

25 percent  would, i n  our  view, be excessive i n  t h i s  case.  

I n  sunrmary, w e  f i n d  M r .  Fenton's methodology and conclusions 

unacceptable.  Apart from the  va r ious  reasons discussed above, w e  f i n d  

that t h e  combining of t he  1 2  s tudy a r e a s ,  and g iv ing  them equal  weight 

by averaging o r  d iv id ing  by 1 2  f o r  a l l  f i v e  va lua t ion  y e a r g  c o n s t i t u t e  

t h e  b a s i c  f a i l u r e  of h i s  methods. The obta in ing  of a s i n g l e  average 

from 12 d i f f e r e n t  condi t ions  produces an a r t i f i c a l  r e s u l t  i n  t h a t  a l l  

but two of t h e  1 2  f a c t o r s  are not  a v a l i d  b a s i s  f o r  comparison. 

Commission's Valuation 

I n  determining t h e  p e r  a c r e  va lue  of t h e  r e spec t ive  t r a c t s  we 

centered our  a n a l y s i s  on a po r t i on  of t h e  sales d a t a  suppl ied by D r .  

Chisholm. Cer ta in  prel iminary adjustments i n  t h a t  d a t a  were requi red  in our 

determinations. W e  first eliminated a l l  tracts with less than 40 acres on 

t h e  b a s i s  of our b e l i e f  t h a t  sales under 40 acres were no t  r ep re sen t a t i ve  
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However, i t  should be noted t h a t  f o r  some of the va lua t ion  d a t e s  

t he  count ies  used f o r  comparison d i f f e r e d .  For t h e  1827 va lua t ion  d a t e s ,  

the  only ava i l ab l e  sales were from Hamilton, Vermillion, Montgomery, and 

Fountain coun t i e s  i n  Indiana and Vermillion county i n  I l l i n o i s .  A l l  

f i v e  count ies '  s a l e s  were used i n  reaching our  va lua t ion  f o r  t h i s  da te .  

For t h e  1829 va lua t ion  d a t e ,  w e  considered s a l e s  from t h e  count ies  used 

i n  the 1827 va lua t ion  and, i n  add i t i on ,  s a l e s  from t h e  count ies  of 

Huntington, Cass and Wabash. 

For 1832 and 1833, however, t h e r e  w e r e  enough count ies  wi th  repor ted  

s a l e s  ao t h a t  we were able t o  use t h e  coun t i e s  which were most proximate t o  

t he  t r a c t s  t o  be valued. Royce Area 180, ceded by t h e  Potawatomi i n  1832, 

was s i t u a t e d  i n  t h e  western po r t i on  of t h e  sub jec t  a r e a  whereas Royce Area 

181, ceded by t h e  Potawatomi i n  1833, w a s  loca ted  i n  t h e  ea s t - cen t r a l  

p a r t  of t h e  sub jec t  a r ea .  Hence, we attempted t o  use t he  s a l e s  from 

count ies  more proximate t o  t h e  Royce areas. For t h e  1832 va lua t ion  d a t e s  

t he  s a l e s  of t h e  following count ies  were examined: i n  Indiana,  Fountain,  

Cass, Montgomery, Vermillion, E lkhar t ,  i n  Michigan, Berr ien,  i n  I l l i n o i s ,  

Vermillion. For t he  1833 va lua t ion  d a t e  county s a l e s  were taken from 

the  Indiana count ies  of Wabash, Cass, Allen, La Grange, E lkhar t ,  and 

Huntington. 

Af te r  making the above changes, we ca l cu l a t ed ,  from our  s e l e c t i o n  

of sales, both t h e  average and mean per  ac re  prices as of the r e spec t ive  

va lua t ion  d a t e s  of t h e  va r ious  sub jec t  tracts. The r e s u l t s  were as 

fol lows : 



Valuation 
Date 

Average P r i ce  Mean Per  
Per  Acre Acre Sale 

On t h e  b a s i s  of our  a n a l y s i s  of t h e  s a l e s  d a t a ,  and a l l  t h e  evidence 

of record ,  w e  conclude t h a t  l ands  i n  t h e  a r ea s  comparable t o  t h e  sub jec t  

t r a c t s  w e r e  s e l l i n g  on t h e  average, i n  the  range of $2.45 t o  $2.85 pe r  

ac re  between 1827 and 1833. 

With respec t  t o  comparabi l i ty  va r i ab l e s ,  t he  Commission be l i eves  

t h a t  a s i g n i f i c a n t  number of sales from a l l  four  va lua t ion  per iods 

involve s a l e s  of l ands  conta in ing  some form of improvements. The 

s u b j e c t  areas being valued contained l i t t l e  o r  no improvements. 

Hence, t h e  ind ica ted  p e r  acre "retail" values  must be 

discounted. 

I n  viewing the  value-effect  of improvements on the  land ,  t h e r e  a r e  

two major t h e o r i e s  t o  be balanced i n  determining t h e  amount t o  be discounted.  

One theory is t h a t  improvements should be viewed from the  cos t  necessary 

t o  c r e a t e  them. The second theory is  t h a t  improvements be viewed i n  

r e l a t i o n  t o  t h e  enhancement i n  value they give t he  land. 

Under t he  f i r s t  theory i t  is d i f f i c u l t  t o  gauge the  cos t  of t he  

improvements because t h e  buyer may c r e a t e  t he  improvements himself o r  

w i th  t he  a i d  of  neighbors,  o r  he may pay o t h e r s  t o  perform t h e  necessary 

work and supply t h e  r e q u i s i t e  materials. 



Even though there  is evidence t h a t  the  f i r s t  crop produced by a 

+ ~ t t l e r  paid "or moat .,I the  improvements, t h i s  is i r r e l e v a n t  i n  determining 

how much of a discount should be applied t o  t h e  sales' p r i c e  of  lands 

containing some form of improvements. The f a c t  t h a t  a seller, not  having 

lands with improvements thereon and having t o  c r e a t e  h i s  own, might be 

ab le  t o  recover h i s  c o s t s  of making h i s  improvements through t h e  f i r s t  

crop he produces does not  shed much l i g h t  on t h e  value t o  a buyer and 

s e l l e r  i n  having lands p a r t i a l l y  improved. A buyer purchasing improved 

lands would sti l l  generate  p r o f i t s  from h i s  f i r s t  crop. Moreover, t h e  

Commission has found t h a t  a t  t h e  time of t h e  va lua t ion  da te s ,  t he  highest  

and bes t  use of the  land w a s  f o r  subsis tence farming. This does not  

connote any be l i e f  t h a t  p lan t ing  f o r  p r o f i t  w a s  i n  order  a t  t h i s  time. 

We bel ieve,  therefore ,  t h a t  t h e  c o s t  bo t h e  buyer theory is not  t h e  most 

probat ive method f o r  determining the  c o s t  increase  due t o  imptovements t o  

the  land. 

It is  our be l i e f  t h a t  t h e  proper method f o r  discounting the  land is 

to consider  the  enhanced value the  property acqui res  due to  the  existence 

of improvements. Under t h i s  theory, t he  c o s t  t h e  buyer saves by receiving 

improvements i n  h i s  purchase does a f f e c t  t h e  enhancement of t h e  s e l l i n g  

pr ice .  Not having t o  make c e r t a i n  improvements is a l s o  an enhancement 

t o  the  land value. Another enhancing f a c t o r  is the  a b i l i t y  of t h e  buyer 

t o  perceive the condit ion of the improvements s i n c e  the buyer might not 

have been a b l e  t o  make as f i n e  an improvement as d id  t h e  seller. 
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W e  determined from t h e  evidence and through our informed judgment 

that $2.25 per  acre was a f a i r  estimate of t h i s  enhanced value.  However, 

s i n c e  no t  a l l  t h e  sales involved improved lands,  only a por t ion  of t h e  

$2.25 is  appl icab le .  W e  be l i eve  t h a t  t h e  proport ion of improved l ands  

t o  unimpxoved l ands  i n  t h i s  ca se  is 15. Hence w e  deducted 45d from the  

pe r  a c r e  r e t a i l  va lue  appl ied t o  each va lua t ion  d a t e  a s  follows: 

Valuation Sa l e s  Index Per  Per Acre Value with 
Date Acre Value Improvements Deducted 

Commission 
Commission's Valuation of Each Subject Tract  

In reaching t h e  f i n a l  va lue  f o r  t he  ind iv idua l  t r a c t s  comprising 

t h e  sub jec t  a r e a ,  t h e  r ep re sen t a t i ve  r e s a l e  da t a  p r i c e s  f o r  each period 

were i n i t i a l l y  appl ied  t o  each t r a c t .  However, c e r t a i n  f a c t o r s  required 

t h a t  we  f u r t h e r  d i scount  t he  appl ied  r e s a l e  data .  

The l ands  i n  t h e  resale d a t a  had been opened f o r  se t t l ement  s e v e r a l  

years p r i o r  t o  the va lua t ion  d a t e s  of t he  subjec t  t r a c t s .  The e f f e c t  of 

t h i s  was t h a t  t he  demand f o r  t h e  sub jec t  l ands  was probably less than for 

t h e  l ands  i n  t h e  resale da t a .  Hence, the  p r i c e s  would tend t o  be lower. 

Other f a c t o r s  considered inc lude  a c c e s s i b i l i t y . ,  remoteness, and the 

propor t ion  of land r equ i r ing  ex tens ive  drainage o r  being otherwise d i f f i c u l t  

t o  c u l t i v a t e .  A l l  of these f a c t o r s  a r e  analyzed i n  t he  Commission's 

d i s cus s ion  of the value  of each t r a c t  which follows below. 



A f i n a l  separa te  f a c t o r  considered was the  s i z e  discount.  See e.g., 

Creek Nation v. United S t a t e s ,  Docket 272, 40 Ind. C1.  Comm. 175  (1977). 

T h i s  discount was based pr imar i ly  on the  recognized concept t h a t  a 

purchaser buying a l a r g e  pa rce l  of land would expect t o  pay l e s s  per  

a c r e  than a purchaser only buying 80, 160 or  320 ac res .  The s i z e  discount 

a l s o  includes prospect ive expenses a purchaser of a l a r g e  t r a c t  would 

p e r c u l i a r l y  encounter. These expenses cons i s t ,  i n t e r  a l i a ,  of the  

surveying and subdividing of t h e  pa rce l  and the  holding of t he  land u n t i l  

sold.  - See Nez Perce Tribe, supra. 

1. Tract  Y-1. (752.000 ac res ) .  
M i a m i :  70% i n t e r e s t  valued 
Potawatomi: 30% i n t e re s t ed  

Feb. 7, 1827 
valued Feb. 7, 1827 

Tract  Y-1 covers a l l  of Royce Area 132. This long, narrow t r a c t  

extended along the  northern s i d e  of t h e  upper IJabash and Maumee r i v e r s  

from the  Tippecanoe River t o  the  Ohio S t a t e  l i n e .  It possessed exce l l en t  

a c c e s s i b i l i t y  with a s u b s t a n t i a l  amount of r i v e r  f r o n t  acreage, a f a c t i r  

more c h a r a c t e r i s t i c  of t h i s  land than o the r  t r a c t s  i n  t h e  sub jec t  a rea .  

The eas t e rn  p a r t  of t h e  t r a c t  approaching For t  Wayne contained the  

portage a r e s  t h a t  connected the  Wabash River w i t h  the Maumee River and 

t h e  water route  t o  Lake E r i e .  The t r a c t  did not  include Fort  Wayne 

i t s e l f  but was within a s h o r t  d i s t ance  of the town. 

In comparison with t h e  land i n  t h e  r e s a l e  da t a  Tract  Y-l was somewhat 

l e s s  a t t r a c t i v e  i n  terms of f e r t i l i t y .  A modeat percentage of i ts  lands 

i n  the  r i v e r  v a l l e y s  were rough lands. In addi t ion ,  approximately 10  

percent of t h e  tract needed s u b s t a n t i a l  drainage. Considering 



these  minus f a c t o r s  along with the  t r a c t ' s  super ior  a c c e s s i b i l i t y  t o  t h e  

Wabash and o the r  important water routes  and its proximity t o  Fort  Wayne, 

w e  f i n d  t h a t  a 15 percent  discount is appropriate.  

In  addi t ion ,  a f u r t h e r  15  percent s i z e  discount is considered 

appropr ia te  i n  reaching t h e  f a i r  market value of Tract Y-1. Applying 

t h e  30 percent combined discount,  the  f a i r  market value of t h i s  tract 

i n  1827 was $1,052,800 o r  about $1.40 per  acre.  Calculat ing each t r i b e ' s  

respec t ive  i n t e r e s t  i n  the  t r a c t ,  t h e  Miami share  was $736,960, and t h e  

Potawatomi share  was $315,840. 

2. Trac t  Y-2 (422,193 ac res ) .  
M i a m i :  SOX i n t e r e s t  valued on Jan. 24, 1827 
Potawatomi: 5OX.interest valued on Octa 26, 1832 

Trac t  Y-2 is i n  t h e  boutheast quar te r  of Royce Area 180. The count ies  

of Pulaski  and Fulton include most of t he  area. The t r a c t ' s  ea s t e rn  

boundary w a s  formed by t h e  Michigan Road. However, a8  of the  1827 

va lua t ion  date its proposed route  had l i t t l e  e f f e c t  on the  value of t h e  

land. By t h e  1832 va lua t ion  da te ,  t h e  road's conetmct ion  had begun and, 

though not  f u l l y  completed, t he  road had a small but pos i t i ve  e f f e c t  upon 

t h e  va lues  of land adjacent  t o  t h e  road o r  within a shor t  d i s t ance  of i t .  

The primary means of access  i n  t h e  t r a c t ,  o the r  than by land,  was 

v i a  t h e  Tippecanoe River which was navigable f o r  small water c r a f t .  The 

Wabash River, which w a s  the  neares t  major water t ranspor ta t ion  route,  w a s  

s eve ra l  miles from t h e  tract's southernmost boundary. The northern rou te  

t o  Lake Michigan w a s  less r e l i a b l e  because of  t h e  bnkakee  marshes s l i g h t l y  

nor th  of the t r a c t .  



In  the  earlier va lua t ion  period (1827), land i n  Tract  Y-2 were less 

sought by settlers because of its very f l a t  topography and extensive 

p r a i r i e ,  e spec ia l ly  i n  the  northern p a r t  of t h e  t r a c t .  Access ib i l i t y  was 

genera l ly  good f o r  southern and eas t e rn  t r a v e l  and not  q u i t e  as good i n  

t h e  o ther  d i r ec t ions .  Approximately 20 percent  of the area required 

extensive drainage on va lua t ion  da tes .  Considering these  f a c t o r s  along 

with t h e  tract's proximity t o  water t r a v e l  and t h e  Michigan Road ( for  1832 

va lua t ion) ,  w e  f i nd  t h a t  a 22 percent  discount f o r  the  1827 va lua t ion  da te  

and a 20 percent discount f o r  t h e  1832 va lua t ion  d a t e  is  i n  order .  

I n  add i t ion  a f u r t h e r  10  percent discount  f o r  s i z e  is included before 

reaching t h e  f i n a l  value of Tract  Y-2. Applying the above discounts  (32 

percent i n  1827 and 30 percent  i n  1832), t h e  f i n a l  f a i r  market of t h i s  

t r a c t  i n  1827 w a s  $574,182.48 o r  $1.36 per  a c r e  and i n  1832 i t  was 

$633,289.50 o r  $1.50 pe r  acre.  A s  t o  each t r i b e  respec t ive  i n t e r e s t ,  t he  

Miami share  was $287,091.24 and t h e  Potawatomi share  was $316,644.75. 

3. Tract  Y-3 (575,866 ac res ) .  
Miami: 50% i n t e r e s t  valued on Jan. 24, 1827 
Potawatomi: 50% i n t e r e s t e d  valued on Jan. 21, 1833 

Tract  Y-3 embraced over two-thirds of Royce Area 181. Only t h e  

northern por t ion  of t h e  Royce Area w a s  ou t s ide  t h i s  t r a c t .  The main 

count ies  i n  the  t r a c t  were Kosciusko and Fulton. The southern boundary 

of t h e  t r a c t  followed t h e  course of t h e  Eel River. Its western boundary 

was formed by t h e  Michigan Road. As discussed i n  Tract Y-2's valua t ion ,  

t he  proposed route  of the road d id  no t  play an  important f a c t o r  i n  the 

value of the  land i n  1827 but d i d  play a p o s i t i v e  f a c t o r  i n  1832 and 1833. 
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The primary means of access  f o r  t h i s  t r a c t  w a s  overland e i t h e r  t o  o r  

from t h e  Wabash River which flowed severa l  m i l e s  t o  t h e  south of t h e  t r a c t .  

Por t ions  of t h e  E e l  River were navigable by canoes and pirogues. Moat 

t r a v e l e r s  would have reached t h e  t r a c t  by e i t h e r  coming from t h e  e a s t  or t h e  

south. Travel o r  commerce from within the  t r a c t  was t o  t h e  south towards 

the Wabash River o r  east t o  Fort  Wayne. 

Tract  Y-3 was very comparable t o  Tract Y-2 except f o r  t h e  northern 

p a r t s  of t h e  t r a c t  where t h e  lands were r o l l i n g  t o  rough. Approximately 

1 8  t o  20 percent of  t he  a r e a  required extensive drainage o r  was otherwise 

u n f i t  f o r  c u l t i v a t i o n  during the  valuat ion dates .  Considering a l l  f a c t o r s ,  

p o s i t i v e  and negat ive,  f o r  t he  two valuat ion dates ,  we f ind  t h a t  a 22 per- 

cent  discount  f o r  the  1827 va lua t ion  and a 19 percent discount f o r  the 1833 

valua t ion  is  i n  order .  

In  addi t ion ,  a f u r t h e r  12 percent s i z e  discount is included before 

reaching t h e  u l t imate  value f o r  t h i s  t r a c t .  Applying the  a foresa id  d iscounts ,  

t h e  f a i r  market value of Tract  Y-3 i n  1827 was $760,143.12 o r  $1.32 per  a c r e  

and i n  1833 i t  was $955,937.56 equivalent  to $1.66 per acre.  A s  t o  each 

t r i b e ' s  respec t ive  i n t e r e s t ,  t h e  Miami share was $380,071.56 and the  

Potawatmi  share  was $477,968.78. 

4. Trac t  Y-4 (121,000 ac res ) .  
M i a m i :  50% i n t e r e s t  valued on Jan. 24, 1827 
Potawatmi: 50% i n t e r e s t  valued on Jan. 7, 1829 

Tract  Y-4 comprised t h e  southeast  port ion of Royce Area 166, and 

was second smallest t r a c t  within the  subject  area.  It embraced p a r t s  

of t h e  count ies  of Whltley, Allen, and Noble. The Eel River was t he  

only major watercourse t ravers ing  the  t r a c t  . However, the  Wabaeh River, 
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the  St .  Joseph River, and the  Maumee River wi;;... I- i . thin a shor t  distance 

of the  t r a c t .  Fort Wayne which was no more than a few miles from the  

t r a c t  had been s e t t l e d  p r i o r  t o  the  valuation dates. 

During the period of settlement, t h i s  t r a c t  consisted of small 

p r a i r i e s  s i tua ted  between numerous groves and was l a rge ly  forested. 

Proximity t o  the Wabaah River, the St .  Joseph River, and the  Maumee 

River minimized the e f f e c t  of the  t r a c t ' s  lack  of navigable water routes. 

Tract Y-4 appeared t o  be equal t o  o r  somewhat b e t t e r  than Tracts  Y-2 and 

Y.-3 

Approximately 15 percent t o  20 percent o f ' t h e  t r a c t  required drainage 

or  was otherwise unfit f o r  cul t iva t ion.  Considering a l l  relevant  f ac to r s  

the Commission f inds  t h a t  a 20 percent discount is appropriate on both 

valuation dates  which a r e  too proximate t o  warrant a lower discount i n  

1829. I n  addit ion,  another 8 percent discount f o r  s i z e  is included iv  

reaching our f i n a l  valuation. 

Accordingly, the Commission concludes t h a t  the  f a i r  market va2ue of 

Tract Y-4 as of the  1827 valuation was $174,240.00 o r  $1.44 per ac re  and 

fo r  the  1829 valuation i t  was $179,080.00 o r  $1.48 per acre. A s  t o  each 

t r i b e s  respective i n t e r e s t ,  the  M i a m i  share was $87,120.00 and the  

Potawatomi share was $89,540.00. 

5 .  Tract *-I (234,000 acres) .  
Potawatomi: 100% i n t e r e s t  valued on Feb. 7, 1827 

Tract *-1 covered a l l  of Royce Area 133. It contained port ions of 

the counties of St. Joseph, La Porte, and Porter.  Ite western boundary 

fronted on Lake Michigan and the  northern boundary was on the  border 



between Indiana and Kichigan. The t r a c t  was adjacent to  the  St .  Joseph 

River of Lake Michigan. Hence, access ib i l i ty  t o  and from the area was 

good. A s  of the  valuation date,  the t r a c t  was not i n  t h e  d i r e c t  path of 

s e t t l e r s  coming t o  Indiana over land. However, the t r a c t ' s  location 

adjacent t o  the  St.  Joseph River and Lake Michigan would have made the  

land a t t r a c t i v e  t o  a prospective purchaser. Approximately 10 percent of 

the  land required extensive drainage o r  was otherwise unf i t  f o r  cu l t iva t ion .  

About 70 percent of the t r a c t  was forested. Considering a l l  relevant  

fac tors ,  the  Commission believes a 15 percent discount t o  be indicat ive  

of the  e f f e c t  of the  various fac to r s  on the pr ice  of the land. In addi t ion ,  

a 10 percent discount for the s i z e  of the t r a c t  is included. 

Considering these discounts, the  1827 f i n a l  f a i r  market value of 

Tract *-1 was $351,000 o r  $1.50'per acre. The Potawatomi share w a s  100 

percent of t h i e  amount. 

6. Tract *-2 (153,558 acres). 
Potawatomi: 100% i n t e r e s t  valued on Jan. 7, 1829 

Tract *-2 comprised a l l  of Royce Area 145 and was located i n  the 

southwestern corner of Michigan. The t r a c t  contained a l a rge  port ion 

of Berrien County. Its southern boundary was formed by the  Indiana 

S t a t e  line. The western border was Lake Michigan, and the northeastern 

boundary was f onned by the  S t .  Joseph River. 
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The s i t e  of the  town of St.  Joseph, a t  t h e  mouth of t h e  r i v e r  w i t h  the  

same name, had been f ami l i a r  t o  explorers and settlers f o r  many years .  Wlth- 

i n  the  a rea  of Berrien County, settlers had come a s  e a r l y  as 1823 even 

though t h e  county's lands  were not o f f i c i a l l y  opened u n t i l  1829. The 

Indian t r a i l  t h a t  became t h e  Det ro i t  Road i n  1833 crossed the  tract. 

Though the  land was some d i s t ance  from t h e  usual  pa ths  of 

set t lement  f a r t h e r  south, its remoteness by 1829 was no t ,  by comparison, 

as much a minus f a c t o r  as was t h e  remoteness of Trac t  *-1 i n  1827. 

Its a c c e s s i b i l i t y  t o  Lake Michigan, t he  St. Joseph River,  and 

t h e  t r a i l s  t r ave r s ing  t h e  t r a c t  would have been a s t rong incent ive  t o  a 

prospect ive purchaser.  Nearby Chicago (Ft .  Dearborn) would have had 

minimal inf luence on t h e  area a t  t h i s  time. 

Por t ions  of t h e  land adjacent  t o  the  S t .  Joseph River were marshy 

a d  genera l ly  uninhabitable.  About 10  percent  of t h e  land 

required drainage. By comparison with Indiana lands,  t h i s  t r a c t  was 

morero l l ing ,  eroded, and more wooded. I n  reviewing a l l  pe r t inen t  f a c t o r s ,  

t h e  Commission f inds  t h a t  a 15 percent discount is reasonable i n  r e l a t i o n  

t o  a l l  these  f ac to r s .  h o t h e r  8 percent  discount f o r  t h e  t r a c t ' s  s i z e  

is warranted. 

Accordingly, the f i n a l  f a i r  market value of t h i s  t r a c t  a f t e r  discount 

was $242,621.64, a s  of its valua t ion  d a t e ,  o r  $1.58 per  acre. The 

Potawatomi share  is 100 percent  of t h i s  amount. 
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7. Tract  *-3 (853,000 acres) .  
Potawatomi: 100% i n t e r e s t  valued on Jan. 7 ,  1.829 

Tract  *-3 covers about 85 percent of Royce Area 146. It contained 

por t ions  of t h e  counties  of DeKalb, Noble, Steuben, La Grange, Elkhart ,  

S t .  Joseph, and Allen. This parce l  l ies east of the  Ohio s t a t e  l i n e .  

The southeastern border was formed by the  course of t h e  S t .  Joseph 

River of the Maumee. The Elkhart  River and the Pigeon River a l s o  flowed 

through t h e  t r a c t .  The southwestern port ion of the  t r a c t  was with in  a 

shor t  d i s t ance  of For t  Wayne and t h e  Ffaumee River. The northwestern 

por t ion  of t h e  t r a c t  was located near the  Kankakee River and t h e  St .  

Joeeph River of Lake Michigan. The small northwestern border was formed 

by the  Michigan Road. 

Access t o  t h e  t r a c t  was genera l ly  overland from Lake Er ie  v i a  t h e  

Maumee River o r  from the  Wabash River. The land was more remote and 

i s o l a t e d  than most of t h e  t r a c t s  under study. The land i n  the  t r a c t  

was of reasonably good quality and the a rea  was general ly foreeted with 

open meadows and boggy areas.  Approximately 20 percent of the land 

required extens ive  drainage o r  was otherwise u n f i t  f o r  cu l t iva t ion .  

Taking i n t o  account all per t inen t  f ac to r s ,  the  Commission f i n d s  

t h a t  a 21 percent  discount is applicable.  Another 15 percent is deducted 

due to t h e  s i z e  f ac to r .  Consequently, the  f i n a l  f a i r  market value a f t e r  

d iscounts  of t h e  tract as of the valuat ion da te  was $1,117,430.00 o r  

$1.31 pe r  a c r e  a l l  of which is a l loca ted  t o  the  Potawatomi who held a 

100 percent  Ynterest i n  the  t r a c t .  
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8. Tract *-4 (1,821,376 acres) .  
Potawatomi: 100% i n t e r e s t  valued on Oct. 26, 1832 

Tract *-4 embraced nearly t h r e e f o u r t h s  of Royce Area 180. All o r  

p a r t s  oi Lake, Porter ,  Newton, Jasper, Starke, La Porte,  St .  Joseph, 

and Marshall countiee were i n  the  t r a c t .  The western boundary was 

formed by the Indiana-Il l inois  border. The extreme northwestern port ion 

f ron t s  on Lake Michigan. The northeastern border was formed by the  

Michigan Road which had been under construction'for  severa l  years p r io r  

t o  t h e  tract's valuation date. The Grand and L i t t l e  Calumet r ive r s ,  the  

Iroquois River, and the Kankakee River flowed through the t r a c t .  Most 

of the Kankakee marshes s i tua ted  i n  Indiana were found within t h i s  t r a c t .  

Access t o  Tract *-4 was mainly from the Wabash River i n  the  south 

and overland from Lake Erie i n  the  north. A t  t he  time of valuation 

some traffic moved along Lake Michigan. 

A la rge  pa r t  of t h e  i n t e r i o r  of the  tract was f a i r l y  remote and 

access required the  crossing of many marshes and swamps. The qua l i ty  

of c u l t i v a t i b l e  lands was i n f e r i o r  t o  the  lands represented by the  

r e s a l e  data. The northern portions of the t r a c t  contained r e l a t i v e l y  

good land but was not highly i n  demand u n t i l  severa l  years later. 

Additionally, about 33 percent of the land required extensive drainage 

or was otherwise u n f i t  f o r  cu l t iva t ion ,  especia l ly  i n  the  Kankakee Valley. 

Considering a l l  pert inent  f ac to r s  a discount of 30 percent ia jus t i f i ab le .  

In  addit ion,  a size discount of 20 percent is  a l located  t o  the  t r a c t  which 

was over twice the size of the  next l a r g e s t  t r a c t  i n  the  subject area.  



On t h e  b a s i s  of t he  foregoing, t he  f a i r  market value, of t h i s  t r a c t  

as of its valua t ion  d a t e  was $1,967,086.00 o r  $1.08 per  acre.  The 

Potawatomi share  was 100 percent.  

9. Tract  *-5 (260,134 acres) .  
Potawatomi: 100% i n t e r e s t  valued on Jan. 21, 1833 

Tract  *-5 is located i n  t h e  northern port ion of the  Royce Area 181. 

Its western boundary was formed by the  Michigan Road which w a s  w e l l  under 

cons t ruc t ion  a t  t he  time of t h e  t r a c t ' s  valuation. The northern and 

e a s t e r n  borders  were formed by t h e  l i n e s  separat ing t h i s  t r a c t  from 

Royce Area 146. The t r a c t  embraced port ions of Marshall, Knsciusko, 

and Noble counties .  

There were no major r i v e r s  t ravers ing  the  t r a c t ,  and t h e  c loses t  

water t r anspor t a t ion  was by.way of the  Wabash River, over 25 miles  

away. Consequently, t h h  area was t h e  most i so la ted  of any within t h e  

sub jec t  area.  Approximately 20 percent of the land required extens ive  

drainage o r  was otherwise u n f i t  f o r  cu l t iva t ion .  Accordingly, the  

Canrmission f i n d s  t h a t  a 28 percent value discount is i n  order.  Addit ional ly,  

another  1 0  percent discount  i s  included due t o  s i z e .  

The Camsnlssion f inds  t h a t  Tract  *-5 had a f a i r  market 

va lue  a t  t h e  t i m e  of its valua t ion  of $384,998.32, o r  $1.48 per  acre. 

The Potawatomi share  was a 100 percent.  

10. Tract  H (51,384 acres) .  
Potawatomi: 33 1/3% i n t e r e s t  valued on Oct. 26, 1832 

Tract  H was composed of t h e  overlapping area  of Royce Areas 180 and 

110, loca ted  wi th in  a por t ion  of present-day Benton County. 
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The western border is the  boundary between Indiana and I l l i n o i s .  The 

e a s t e r n  border was formed along t h e  course of Big Pine Creek. There were 

no major water routes  crossing the  t r a c t  although t h e  nor th  fo rk  of t h e  

Vermillion River rose  on t h e  western por t ion  of t h e  t r a c t .  

Access a t  t he  time of the  va lua t ion  was overland from t h e  Wabash 

River o r  t he  Ohio River. The Wabash River was approximately 20 miles  

away. Marshy a reas  were found i n  t h e  southwestern por t ion  of the t r a c t .  

Approximately 20 percent of the area required extensive drainage o r  

was otherwise u n f i t  f o r  cu l t iva t ion .  As of i ts  va lua t ion  da te ,  much of 

the  t r a c t - w a s  l e v e l  p r a i r i e  grasslands with some fores ted  a r e a s  along 

t h e  smaller  creeks. 

Considering a l l  f a c t o r s  t h e  Commission f inds  t h a t  a discount  of 

23 percent is appropriate .  Addit ional ly,  a s i z e  discount  of 5 percent  i s  

included. Accordingly, t h e  f a i r  market value of t h e  t r a c t  a f t e r  discount 

and as of its valua t ion  date was $79,645.20, o r  $1.55 per acre.  The 

Potawatomi possessed a one-third i n t e r e s t  i n  the  tract which r e s u l t s  

t h e i r  share  t o t a l l i n g  $26,548.40. 

11. Tract  AB (181,476 acres) .  
Potawatomi: 50% i n t e r e s t  valued on Oct. 26, 1832 

Tract  AB comprised t h e  south-central  por t ion  of  Royce Area 180. 

e a s t  l i n e  ad jo ins  t h e  westerm boundary of Tract  Y-2. The t r a c t  lies 

i n  

I ts  

mostly 

i n  present-day Pulaski  and Whfte counties .  The southeas tern  t i p  of t h e  

t r a c t  was adjacent  t o  t h e  Tippecanoe River which w a s  navigable for canoes 
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and other  small watercraft .  It was t h i s  portion o i  the t r a c t  which was 

s e t t l e d  f i r s t .  Early county h i s t o r i e s  (White County) described the area 

a s  f e r t i l e  and healthful .  The cen t ra l  and western portions were 

described as being very w e t .  

General a c c e s s i b i l i t y  t o  the  t r a c t ,  par t icular ly  the northern 

port ions,  was poor. The Wabash River was t o  the south of the 

t r a c t ,  but more than 15 m i l e s  away. It could only be reached v ia  the  

Tippecanoe River o r  by overland t ravel .  I n  addf t i~n~approx imate ly  25 

percent of the  land required extensive drainage o r  was otherwise unf i t  

f o r  cul t iva t ion.  Considering a l l  relevant fac tors ,  we f ind t h a t  a 23 

percent discount on the  1832 valuation date to  be equitable. 

h e  t o  the  s i z e  fac tor ,  the  value is fur ther  reduced by 10 percent. 

Accordingly, the  fair  market value of t h i s  t r a c t  a f t e r  discounts 

and a s  of the  1832 valuation date was $261,325.44, or $1.44 per acre. The 

Potawatomi possessed a 50 percent i n t e r e s t  i n  the land making t h e i r  

share equal t o  $130,662.70. 

12. Tract AB (181,476 acres). 
Wea: 50% i n t e r e s t  value8 on Oct. 2 ,  1818 

A t  the  time of t h i s  valuation,  government land 

was s e l l i n g  i n  t r a c t s  of 160 acres  or  more f o r  $2 an acre. Though the  

Panic of 1819 would severely depress the s a l e  of lands and increase the  

amount of f o r f e i t u r e  f o r  previously bought land, the year 1818 was a 

very good year f o r  the  s a l e  of land, which were bringing high prices.  



For the  1818 valua t ion  of the Wea's i n t e r e s t  i n  Trac t  AB, t h e  most 

comparable ea l ee  were from counties  i n  Illinois, pr imar i ly  Randolph, 

Madison, Monroe, and St .  Clair. As with t h e  o the r  va lua t ion  da tes ,  sales 

from the  previous 3 years were taken a s  wel l  as during t h e  year of the  

valuat ion.  All sales below 40 a c r e s  were excluded fo r  the reasons 

discussed e a r l i e r .  A t o t a l  of 50,310.50 a c r e s  were sold  f o r  $149,640.61, 

a t  an average p r i c e  pe r  a c r e , o f  $2.97. The mean p r i c e  per  a c r e  was even 

higher.  We f ind  t h a t  $3 per  a c r e  f a i r l y  represents  t h e  average p r i c e  

paid f o r  lands  comparable t o  t h i s  t r a c t  i n  1818. 

As with the other  va lua t ions  discussed here in ,  t h e  lands comprising 

the  r e s a l e  da t a  contained some improvements. Consequently, $.45 per  

acre was deducted f o r  improvements a s  i n  the case of t h e  o the r  t r a c t s .  

(See p.114 supra.) Deducting t h i s  comparabili ty va r i ab le ,  w e  f ind  t h a t  

t he  n e t  f a i r  market value of comparable I l l i n o i s  lands  was $2.55 per  

acre. 

I n  comparing t h e  r e s a l e  da t a  of t h e  four primary count ies  (St .  C la i r ,  

Madison, Monroe, and Randolph) with lands  i n  Trac t  AB, we have considered 

o ther  s i g n i f i c a n t  f a c t o r s  which ind ica t e  a f u r t h e r  discount  is required in 

a r r i v i n g  at t h e  fa i r  market value of lands  i n  Tract AB. 

Although the comparable sales da ta  a rea  was f a r t h e r  away from 

set t lement  sources i n  the South and East ,  access  t o  the  s a l e s  da t a  a rea  

was e a s i e r  than was access t o  Tract AB. Due t o  t h e i r  proximity t o  t h e  



Mississippi  River which a l l  four counties bordered, s e t t l e r s  were more 

prone t o  s e t t l e  there  f i r s t .  In  addit ion,  there were no established 

set t lements within the v i c i n i t y  of Tract AB i n  1818. 

The lands i n  the resa le  data  area had been opened fo r  s a l e  and 

resa le  s ince  1803 whereas the  lands i n  Tract AB were not opened f o r  

s a l e  u n t i l  some years l a t e r .  This made the I l l i n o i s  areas  more des i rable  

i n  1818 s ince  these lands had been f a i r l y  well se t t l ed  by t h a t  time. 

Finally,  unlike the  s a l e s  data counties, a s  much a s  25 percent of 

Tract AB needed extensive drainage o r  was otherwise u n f i t  f o r  cul t iva t ion.  

Considering the  foregoing fac tors ,  the  Comission concludes t h a t  a 

40 percent value discount would place the resa le  data s a l e s  on a comparable 

l eve l  with Tract AB. In addit ion,  a 10 percent discount is required f o r  

the  s i z e  of the t r a c t .  

Thus, we conclude t h a t  the f a i r  market value of Tract AB a f t e r  

discounts and a s  of 1818 was $232,289.28, o r  $1.28 per acre. The Wea 

possessed a one-half i n t e r e s t  i n  the land equal t o  $116,144.00. 

Sununary of Connnission Valuation 

On the  bas is  of a l l  the evidence of record and the foregoing 

opinion, the Commission concludes tha t  the  f a i r  market value of the subject  

lands and the  value of the  respective shares of the p a r t i e s  therein a r e  a s  

follows : 
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Tribe Interest ( X )  Tract Acres Per Acre T o t a l  Value 
Value 

M i a m i  - 70 Y-1 526,400 $1.40 $ 736,960.00 
50 Y-2 211.096.5 1.36 287,091.24 
50 Y-3 287,933 1.32 380,071.56 
50 Y-4 60,500 1.44 87,120.00 

Total Miami Share : $1,491,242.80 

P o t  awa t omi 

Wea - 
Total Potawatomi Share:$5,420,340.59 

Total Wea Share: 

*See, Table I,  eupra, p . 7  7 for total acreage in each subtract.  

Treaty Consideration 

Payments made t o  or expended for the p l a i n t i f f s  by the defendant 

i n  f u l f i l l i n g  its obl igat ions  under the several treaties for the 

cess ions  of the subject lands, are payments on the claim and, except 
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as otherwise provided by t h e  Act of October 2,  1974 (88 S t a t .  1499), are 

deduct ib le  from the  quantum of the  awards under our Act. S e e , - P r a i r i e  

Band of the Pottawatomie Tribe v. United S ta t e s ,  Docket 15-C e t  al . ,  

38 Ind. C1.  Comm. 128, 211 a f f ' d ,  215 C t .  C1. -' 564 F.2d 38 (1977). 

The defendant asserts i n  t h i s  case t h a t  the  following amounts were 
6 /  - 

disbursed under the  indica ted  t r e a t i e s :  

1. (Miami), kt. 23, 1826, (7 S ta t .  300): $642,211.76 
2. (Pot.), Oct. 16, 1826, (7 S t a t .  295): 282,510.78 
3. (Pot.) ,  Sept. 20, 1828, (7 S ta t .  317): 386,158.54 
4. (Pot.), Oct. 26, 1832, (7 S ta t .  3 9 4 ) :  659,901.88 
5 .  (Pot.) ,  Oct. 27, 1832, (7 S ta t .  399): 370,073.87 z/ 
With the  exception of t h e  Wea Tribe (Docket 314-B) , the  cons idera t ion  

paid according t o  defendant 's ca l cu la t ions  is f a r  i n  excees of t he  f a i r  

market value  of the l ands  a s  calculated by the  defendant. Thus, t he  

defendant asserts t h a t  t he  M i a m i  and Potawatomi are not e n t i t l e d  to  any 

awards i n  t h i s  case. The p l a i n t i f f s ,  on the  other  hand, a s s e r t  t h a t  t he  

M i a m i  received considerat ion t o t a l l i n g  $240,966.58 and t h a t  the  t o t a l  

Potawatomi considerat ion received was $689,089.00, and t h a t  such consider- 

a t i o n s  a r e  unconscionably low i n  r e l a t i o n  t o  the  market values they have 

a r r ived  a t ,  thus  e n t i t l i n g  them to awards representing the d i f fe rences .  

It is q u i t e  clear t h a t  the p a r t i e s  d i f f e r  widely regarding t h e  amounts 

of considerat ion paid. I n  view of the  number of t r e a t i e s  under cons idera t ion  

6/ Under the Treaty of O c t .  2, 1818 (7 S t a t .  186), t h e  Wea received - 
cons idera t ion  of $98,949.16, according t o  the  defendant. However, the 
defendant had previously received c r e d i t  f o r  t h l e  amount i n  9 Indo C1. 
Connn. 274, and does not  claim it here. 

7/ These f i g u r e s  a r e  from Def . Brief ,  Fdg. 36, p. 102. - 



and i n  order  t o  avoid r e p e t i t i v e  discussion of  

w e l l  es tab l i shed  law, we w i l l  d i scuss  b r i e f l y  t h e  c o n f l i c t i n g  l e g a l  p o ~ i t i o n s  

taken by the p a r t i e s .  The i asues  are genera l ly  i d e n t i c a l  i n  each t r e a t y ,  

and our ru l ings  w i l l  be appl icable  t o  a l l  treaties discussed he re ina f t e r .  

Annuities 

O f  f i r s t  importance is the  manner i n  which t h e  parties handle the  

var ious  annu i t i e s ,  e i t h e r  l imi ted  o r  perpetual  (permanent). The p l a i n t i f f s  

commuted both of these  type of annu i t i e s ,  whereas the defendant regarded 

as considerat ion a l l  payments made under e i t h e r  type of annuity. 

A s  t o  t h e  l imi ted  annuity, the  dec is ion  i n  Pawnee Indian Tribe v. 

United S ta t e s ,  157 C t .  C1. 134, 301 F.2d 667 (1962), c e r t .  denied, 370 

U.S. 918 (19621, governs the  manner i n  which t h i s  Commission handles 

such annui t ies .  In t h a t  case  the  cour t  held t h a t ,  f o r  l imi t ed  annu i t i e s ,  

the United S t a t e s  was to  rece ive  f u l l  c r e d i t  for a l l  payments made 

pursuant to the  annuity provisions. This dec is ion  w a s  r ecen t ly  reaffirmed 

i n  P r a i r i e  Band of the  Pottawatomie Tribe, supra. 

Regarding the  perpetual  annuity, Pawnee held t h a t  t h e  Commission was 

c o r r e c t  i n  allowing a s  cons idera t ion  only t h a t  amount which i f  invested 

a t  5 percent would y i e ld  the  required amount f o r  each year,  supra a t  140. 

The e f f e c t  of t ha t  case  was t o  c r e d i t  t h e  defendant with t h a t  amount which, 

had i t  been paid t o  t h e  t r i b e ,  could have been invested by t h e  t r i b e  t o  

y ie ld  the  amount of t h e  yearly payments required by the t r ea ty .  
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However, additional problems arise in the parties' position as to 

annuities for education. Provisions of this kind, such as Article 6 in 

the Miami Treaty of October 23, 1826, was comnonly phrased as follows: 

"The United States agree to appropriate, for the purposes of education, 

the annual sum of $2,000, as long as the Congress may think proper, to be 

expended as the President may direct." 

The plaintiffs contend that such provisions were vholly illusory 

promises and did not constitute consideration. This 1s based on the 

plaintiffs' position that the clause regarding performance was optional 

on the part of the Government and thus does not constitute consideration or 

payments on the claim. The defendant, on the other hand, included all 

payments made under the education provision as payments on the claim. 

When the Commission had Pawnee, supra, before it (8 Ind. C1. Counn. 

648 (1960)), it dealt with the-issue of the crediting of  discretionary 

payments as consideration. We held then and hold now that the conditional 

nature of such provisions does not mean that payments made under them by 

the defendant, acting in good faith, are not consideration or payments 

or the claim. 

However, we find that since there was no stated duration placed on 

the education type annuities they will be treated a s  perpetual annuities. 

The fact that payments made under such annuity provisions continued for 

many years reflected the intention of Congress to regard the comitment 

as perpetual. Thus, educational annuity provisions phrased similarly to 
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the  above w i l l  be computed f o r  considerat ion purposes as perpetual  annui t ies .  

S imi lar ly  t r ea t ed  a r e  ftems (tobacco, i ron ,  steel, pay of  laborers ,  e t c . )  

paid o r  supplied annual ly where the  t r e a t y  provision under which they were 

given d id  not  express  o r  imply a l imi ted  dura t ion .  How these  l a t t e r  i tems 

a r e  treated i n  t h i s  case  is discussed i n  connection with the  indiv idual  

t r e a t i e s .  

Payments t o  Chiefs and Other Tr iba l  Members 

The p a r t i e s  d isagree  on t h e  treatment of t r e a t y  provisions which 

call f o r  t he  payment. of money (not "goods"), e i t h e r  i n  lump sum payments 

o r  by annu i t i e s ,  t o  indiv idual  Indians. The p l a i n t i f f s  assert t h a t  such 

payments are br ibes  and thus i t  would be unconscionable t o  allow the defendant 

c r e d i t  f o r  them. Moreover, t h e  p l a i n t i f f s  s t a t e  t h a t  t h e  payments benefited 

only t h e  indi*iduals and not  t h e  t r i b e .  The p l a i n t i f f s  f u r t h e r  at tempt t o  

analogize t h i s  s i t u a t i o n  t o  an agent-principal  r e l a t ionsh ip  i n  order  t o  

j u s t i f y  t h e  exclusion of such payments a s  considerat ion.  The defendant 

regards a l l  such payments as payments on t h e  claim and inc lud ib le  i n  

determining the  value of t h e  cons idera t ion  paid under the  respec t ive  

t r e a t i e s .  

I n  resolving t h i s  i s sue ,  t he  Commission must f i r s t  determine i f  t h e  

payments were i n  accordance with express  provisions of t h e  treaty. If 

so,  a l l  such payments are allowable as cons idera t ion  under t h e  t r e a t y .  

I n  P r a i r i e  Band OF t h e  Pottawatomie Tribe, supra, the Commission was 

faced with  t h i s  same issue ,  one t h a t  var ious  p l a i n t i f f s  have a s se r t ed  often 
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s ince  our dec is ion  i n  Quapaw Tribe v. United States, 1 Ind. C1.  Comm. 

644 (1951). I n  P r a i r i e  Band, t h e  Commission noted tha t  "where t h e  

defendant has agreed t o  p a r t i c u l a r  bene f i t s  f o r  p l a i n t i f f s '  c h i e f s  and 

l eade r s  o r  o t h e r  named indiv iduals  a s  pa r t  of the  considerat ion f o r  t h e  

t r i b e  under t h e  Indian Claims Commission Act, and where they have been 

paid by t h e  defendant a s  provided by t r e a t y ,  they a r e  subjec t  to  deduction 

as payments on the  claim." This point  was affirmed on appeal. Accordingly, 

i n  t h e  present  case  such payments a r e  allowable a s  considerat ion.  

Payments of Tr iba l  Debts 

Regarding t r e a t y  provisions herein c a l l i n g  f o r  the  defendant 's  

payments of the  p l a i a t i f f s '  t r i b a l  debts ,  the p l a i n t i f f s  a s s e r t  t h a t  t o  

al low such payments a s  considerat ion would be against  public  policy. The 

defendant included a s  considerat ion a l l  such payments made under these  

provisions. 

The Cammission regards as considerat ion a l l  payments made pursuant 

t o  express t r e a t y  provisions. Any addi t ional  amount paid which are not  

c l e a r l y  shown to  be i n  fu l f i l lmen t  of t r e a t y  provisions a r e  excluded. 

Regarding the inc lus ion  of t r i b a l  debt  payments, t he  Cornaniseion held i n  

P r a i r i e  Band, supra, t h a t  where a t r i b e  has ceded land and agreed t h a t  

p a r t  of t he  considerat ion would be the defendant's payment of debta which 

t h e  Indians agreed they owed, and t he  record did not show t h a t  t he  deb t s  

were the  ob l iga t ions  of indiv idual  Indians, t h e  payment of such debta 

were p a r t  of t h e  t r e a t y  considerat ion or a payment on the  claim under 

t h e  Indian Claims Commission Act. 



Payments Not Disclosed i n  Disbursement Schedules 

I n  analyzing t h e  var ious  claims made by t h e  defendant regarding 

considerat ion,  we discovered c e r t a i n  items which were not  included i n  

the  disbursement schedules of t he  G.A.0. repor ts .  The p l a i n t i f f s  excepted 

t o  the  inc lus ion  of t hese  amounts a s  considerat ion.  

The Commission has rout ine ly  held t h a t  the  government's GA.0. repor ts  

e s t a b l i s h  a prima f a c i e  case as t o  claimed t r e a t y  considerat ion and a s  t o  

g ra tu i tous  o f f s e t s .  I n  o t h e r  words, i f  t h e  disbursement schedules l ists 

a p a r t i c u l a r  i t e m  then t h e  defendant has s a t i s f i e d  i ts  i n i t i a l  burden of 

showing t h a t  such payments were a c t u a l l y  made. However, t h e  Commission 

has expressly l imi t ed  t h i s  e f f e c t  t o  those i t e m s  covered i n  the  disbursement 

schedules. I n  Minnesota Chippewa Tribe v. United S t a t e s ,  32 Ind. C1. Comm. 

192, 194 (1973), t h i s  Commission held t h a t  " introduct ion of t he  . . . dis -  

buraement schedules,  which is uncontroverted by o t h e r  evidence, cons t i t u t e s  

prima f a c i e  proof t h a t  t r e a t y  cons idera t ion  was properly paid by defendant. " 

[Emphasis supplied ] 

If t h e  payment covered i n  t h e  disbursement schedule was expressly 

authorized i n  t h e  t r e a t y  and the  p l a i n t i f f s  have not  s a t i s f a c t o r i l y  

controverted such evidence of payment, then t h e  item w i l l  be  allowed a s  

considerat ion.  Conversely, i f  t h e  item shown i n  t h e  schedule t o  have 

been disbursed w a s  not  expressly provided f o r  i n  t h e  t r e a t y ,  t h e  defendant 

has t h e  burden of proving t h a t  t h e  payment was intended t o  be pursuant t o  

the t r ea ty .  The burden becomes g r e a t e r  when t h e  payments a r e  made long 



43 Ind. C l .  Corn. 74 

a f t e r  t h e  t r e a t y ' s  r a t i f i c a t i o n  and cover miscellaneous items not  capable 

of  being properly a l loca ted  t o  t h e  terms of a pa r t i cu la r  t r ea ty .  

F ina l ly ,  f o r  those amounts claimed by defendant but not  included 

i n  t h e  disbursement schedules,  t h e  presumption is t h a t  no payments were 

made. The presumption can be overcome i f  the  defendant presents  evidence 

s u f f i c i e n t  t o  s a t i s f y  us  t h a t  not  only were the  payments made but ,  a l s o  

t h a t  they were intended by both p a r t i e s  t o  be a p a r t  of t he  p a r t i c u l a r  
8/ - 

t r e a t y  considerat ion.  

Consideration i n  Subject Trea t ies  91 

A. Wea. Under t h e  Treaty of October 2, 1818, t h e  Wea received 

considerat.ion of $98,949.16. The defendant has previously recefved 

c r e d i t  f o r  t h i s  amount i n  9 Ind. C1. Comm. 274 and does not ,  therefore ,  

claim it i n  t h i s  case. 

B. Miami Treaty of October 23, 1826. Under the  Treaty of October 23, 

1826 (7 S ta t .  300).  t he  Mi.mi t r i b e  received considerat ion t o t a l l i n g  
l o /  

$232,095. This  amount included, i n t e r  a l i a ,  a $7,700 permanent annuity- 

8/ Items claimed here in  by defendant which a r e  not i n  f a c t ,  t r e a t y  - 
considerat ion,  o r  involve payments i n  excess of amounts s t i pu la t ed  by 
t r e a t y ,  may be a s se r t ed  by t h e  defendant a s  gra tu i tous  o f f s e t s  i f  they f a l l  
within the  provisions of t h e  g ra tu i tous  payments clause of s ec t ion  2 of our  
Act. Accordingly, any dissallowance of such items a s  considerat ion is made 
without pre judice  t o  the  defendant 's reasser t ing  the  item a s  a g ra tu i tous  
o f f  set i n  any f u r t h e r  proceedings herein. 

91 A l l  ca l cu la t ions  here in  a r e  based on defendant 's disbursement schedules,  - 
Ex. C-1 t h r u  C-7, inclusive.  

10/ The t r e a t y  provided f o r  a $25,000 permanent annuity but t h i s  amount - 
w a s  s t a t e d  t o  include the  annu i t i e s  due the  Miamis under preceding t r e a t i e s .  
Those a n n u i t i e s  a l ready due them to t a l ed  $17,300. Hence, t h e  amount newly 
appl icable  t o  the  i n s t a n t  t r e a t y  was $7,700. 



which had a capitalized value of $154,000; the payment of tribal debts 

($7,723.47); 200 head of cattle ($1,800.85); 200 head of hogs ($531.75); 

houses built for designated persons ($5,096.00); and wagons and yokes 

of oxen furnished to several named individuals ($1,167.00). These 

amounts are allowable deductions as payments on the claim. 

The treaty provisions also provided for various implied perpetual 

annuities. The allowable value of these annuities would normally be 

their capitalized value. However, in those cases where the total payments 

made were less than the capitalized value of the particular annuity, only 

the sum of the payments will be regarded as consideration. Thus, Article 6 

of the treaty provides for the appropriation of $2,000 annually, as long 

as Congress may think proper, for the support of poor and infirm persons 

and for the education of the youth of the Miami tribe. Although capitalized 
11/ 

value of a $2,000 perpetual anduity7 is $40,000, only $30,007.28 was 

actually paid in fulfillment of this obligation. Since that amount was 

less than the $40,000 capitalized value, only the lesser amount is allowed 

as consideration or a .payment on the claim. 

Similarly treated are annuities for iron, steel, tobacco, and the 

pay of laborers covered in Article 4. Here, however, the monetary amount 

was not specified. Thus, the Commission endeavored to determine the annual 

111 As noted earlier, the limitation, "as long as Congress may think proper" - 
is only a requirement of good faith by the Congress and not an actual 
restricted annuity with a stated expiration period. 



cos t  of each item. This determination was made by adding a l l  amounts 

paid and d iv id ing  by t h e  t o t a l  number of years i n  which amounts were 

paid. Af ter  reaching the average annual cos t ,  we applied 5 percent  to  

a r r i v e  a t  t h e  c a p i t a l i z e d  va lue  of the annuity. 

For i ron ,  

made were less 

disbursed were 

steel, and t h e  payment of laborers ,  the t o t a l  payments 

than t h e  cap i t a l i zed  value. Thus, t he  payments a c t u a l . 1 ~  

regarded as considerat ion ($3,894.87, $4,509.77, and 

$5,200.00 respec t ive ly)  and w i l l  be allowed as payments on the  claim. 

Ae f o r  tobacco, t h e  t o t a l  payments exceeded the  cap i t a l i zed  value. Hence, 

only t h e  cap i t a l i zed  va lue  ($2,764.20) is allowed. F ina l ly ,  the  t r e a t y  

provided for cash payments of $25,000 t o  be made i n  the  years  1827 and 1828. 

The record r evea l s  t h a t  only $7,700 was paid i n  each year and thus $15,400 

is a l l  t h a t  is allowed. See Def. Ex. C-3. 

It should be noted t h a t  a l l  payments made i n  "goods" are disallowed 

as payments on t h e  claim although ne i the r  par ty  suggested such disallowance. 

Public  Law 93-494,  88 S t a t .  1499 (1974) provides tha t  expenditures for  

food, r a t i o n s  o r  provis&ons may not  be deemed payments on t h e  claim. See 

P r a i r i e  Band, supra. The defendant d id  not i nd ica t e  which i f  any, "goocia" 

disbursed were ou t s ide  t h e  Congressional mandate. Hence, a l l  goods disbursed 

containing no f u r t h e r  explanation are disallowed. Moreover, any a l leged  

payments t h a t  are not  revealed on t h e  G.A.0.-  disbursement schedules are 

disallowed, defendant not  having s a t i s f i e d  i ts  burden of proving t h a t  t h e  

payments were a c t u a l l y  made. 
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In addition, there are paymenta which are included in the disburse- 

ment schedule and are either not claimed by the defendant as consideration 

or are not satisfactorily shown to have been disbursed pursuant to a 

pertinent treaty. For example, there was no supporting evidence showing 

that payments made to John H. Griggs and Sash-0-Quash, pursuant to a later 

treaty or act, were intended as payment under this 1828 Miami treaty. The 

treaty provisions do not mention either of these two individuals or their 

families. Consequently, we dissallow the amount ($3,110.40) as consideration 

under this treaty. 

Also disallowed are certain payments made after 1854 which were the 

result of an agreement between the plaintiffs and the defendant to commute 

all previous perpetual annuities. It has already been indicated in this 

opinion that the capitalized value of the $7,700 permanent annuity 

($154,000) was allocable to this 1828 treaty. Regardless of how much more 

money than the capitalized value of this permanent annuity was received by 

the plaintiffs either as yearly payments or in a lump sum on commutation, 

the defendant is entitled to have credit for no more than the capitalized 

value. The defendant's claims in excess of the $154,000 commuted value 

of the $7,700 annuity are disallowed. In swmary, the Commission concludes 

that allowable payments on the claim made pursuant to the Treaty of 

October 23, 1826, total $232,095.00. The balance of the $642,211.76 

claimed by the defendaat is disallowed. 



C. Potawatomi Treaty of October 16, 1826. Under the treaty of 

October 16, 1826 (7 Stat. 297), the Potawatomi received consideration of 

$107,187.00. This amount included a $2,000 annuity for 22 yeare ($44,00U), 

payments of chims existing against the tribe on the date of the treaty, 

( $ 9 , 5 7 3 ) ,  money for the building of mills ($1 ,450) ,  for the building of a 

blacksmith's shop and house ($199), and money for the building of a miller' s 

house ($100). The remaining payments on the claim were various permanent 

annuities. However, the Article 3 provision to "provide and support a 

miller, " though an implied perpetual promise, should not be capitalized. 

The payments for this purpose were made for only a short period of time 

which was less than the 20-year period upon which a permanent annuity would 

ordinarily be capitalized. Thus, the defendants are entitled to credit 

for the total payments disbursed for support of the miller ($2,140). 

The treaty also provided for a $2,000 permanent annuity for education 

($40,000) and a permanent annuity for the support of blacksmiths ($9,725) 

under Article 3. The blacksmith support annuity was determined by Eiret 

totalling the payments made in each year and dividing that sum by the 

number of years in which payments were made. The quotient represented 

the yearly cost of the support. That amount was then calculated at 5 

percent interest rate to deternine the capitalized value of the blacksmith 

support annuity. Both of these amounts are allowable as payments on the 

claim. 
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We have disallowed as payments on the claim all disbursements made 

pursuant to Article 4 under the category of "goods" and all disbursements 

made for salt under Article 3. Though both of these items were a part of 

the treaty consideration they come within the prohibitions of Public Law 

93-494, supra. The defendant did not indicate whether the "goods" disbursed 

were or were not covered by the exclusionary provision. 

Disbursements not called for by the treaty or covered i n  the 

capitalization effect of the permanent annuities (e.g. "cash in lieu of" 

disbureements)are also disallowed. These include disbursements for 

agricultural implements and equipment, burial of Indians, medical 

attention, pay of clerks and assistants, pay of laborers, and attorney's 

fees . 
In summary, the Commission concludes that properly allowable payments 

on the claim made pursuant to the Treaty of October 16, 1826, total 

$107,187.00. The balance of the $282,510.78 claimed by the defendant is 

dissallowed for the foregoing reasons. 

D. Potawatomi Treaty of September 20, 1828. Under the Treaty of 

September 20, 1828, (7 Stat. 317), the Potawatomi received consideration 

of $118,642.00 which amount is deductible as payment on the claim. This 

consideration includes the capitalized value of a $2,000 permanent annuity 

($40,000), the capitalized value of a $1,000 permanent annuity for 

educational purposes ($20,000), the capitalized value of a permanent 

annuity of tobacco, iron, and steel ($7,OOO), and the capitalized value of 



12/ - 
the annual support of  a blacksmith i n  perpe tu i ty  ($10,107.60). Also 

included are a 20-year annuity of $1,000 ($20,000) (Ar t ic le  2) payments 

of claims aga ins t  t h e  Indians ($10,795) (Ar t ic le  4 ) ,  expenditures f o r  

purchase of domestic animals, t h e  c l ea r ing  of land, and t h e  e r e c t i n g  

of houses, ($7,086.91) (Ar t ic le  2), and the  payment of  l abore r s  f o r  

4 months of t h e  year f o r  10 years  ($3,652.89) (Ar t ic le  2).  

Disallowed a s  payments on the  claim a r e  those disbursements not  

s p e c i f i c a l l y  authorized by t h e  t r e a t y  and any disbursemtns f o r  "goods" 

t h a t  f a l l  wi th in  t h e  "food, r a t ions ,  o r  provisions" ree t r ic t%one of 

Public  Law 93-494, supra. Also disallowed a r e  any disbursements made 

"in l i e u  of" those permanent annu i t i e s  already capi ta l ized .  The r a t i o n a l e  

for t h i s  exclusion is t h a t  any amount l a t e r  paid i n  l i e u  of a c e r t a i n  

annuity requirement is included a s  p a r t  of the  cap i t a l i zed  value of t h e  

permanent annuity. 

In  summary, t he  Commission concludes t h a t  payments on the  claim made 

pursuant t o  t h e  Treaty of September 20, 1828, t o t a l  $118,642.00. The 

balance of t h e  $386,158.54 claimed by defendant is diesallowed. 

E. Potawatomi Treaty of October 26, 1832. Pursuant t o  the  provisions 

of the t r e a t y  of October 26, 1832, the  Potawatomi received considerat ion 

12 /  These two f i g u r e s  were determined by f i r s t  adding the  amounts disbureed - 
under these  headings and d iv id ing  by the number of years  covered by t h e  
payments. The f i g u r e  equalled the  yearly cos t .  To determine t h e  cap i t a l i zed  
va lue  of an  annuity of t h i s  amount, we then divided by 5 percent  t o  obta in  
the amount t h a t  must be reserved i n  order  t o  produce a t  5 percent i n t e r e s t  
t h e  c o s t  of each year ly  disbursement. 



and payments on the claim in the amount of $453,698 for which defendant 

is entitled to credit. This amount consists of $391,316 paid under a 

provision for a $20,000 annuity for a term of 20 years, and $62,382 paid 

for debts owed by the Potawatomi. 

We have disallowed amounts paid in goods ($128,857). This expenditure 

is dfssallowed under Public Law 93-494, supra, which provides that disburse- 

ments for "food, rations, and proviaions" are not to be regarded as payments 

on the claim. 

Certain disbursements are disallowed because they were not made 

pursuant to any treaty provisions herein. This includes amounts reported 

by defendant to have been expended for work and for stock animals ($4,9551, 

for the payment of debts of Indians ($20,683), and payments allegedly made 

under a series of acts encompassing the years 1866, 1849, 1913, 19J6-1920 

and 1928, ($Sl,708), but unrelated to the treaty in :suit. The disbursements 

schedule does not show any of these latter payments. 

In summary, the Commission concludes that allowable payments on the 

claim made pureuant to the Treaty of October 26, 1832, total $453,698.00. 

The balance of the $659,901.88 claimed by defendant is dissallowed. 

F. Potawatomi Treaty of October 27, 1832. Pursuant to the Treaty 

of October 27, 1832, the plaintiffs received consideration and payments 

on the claim totalling $242,998 for which defendant is entitled to credit. 

This amount consisted of the payments made under Article IV on a $15,000 

annuity for a specified term of 12 years ($179,577), the payment of the 



plaintiffs' debts ($20,721), t h e  commuted value of a $2,000 permanent 

annuity f o r  educat ional  purposes ($40,000), and money paid f o r  t h e  

purchases of horses ($2,700). 

The t r e a t y  provided f o r  t he  purchase of $32,000 i n  goods soon a f t e r  

t h e  s igning of  t he  t r e a t y ,  and f o r  an add i t iona l  $10,000 i n  goods to  be 

de l ivered  t h e  next Spring. A l l  amounts claimed f o r  the  purchase of  goods 

a r e  disallowed i n  view of the  provisions of Public Law 93-494,  supra, f o r  

reasons here tofore  s t a t e d ,  

In addi t ion ,  we have disallowed an 1892 disbursement f o r  a t to rney  

f e e s  ($2,568.80). This  expenditure was not shown t o  have been required 

by any provision i n  t h e  t r e a t y  and could not be considered a payment on 

the  claim. Other claimed payments not appearing on the  disbursement 

schedule are disallowed including payments al leged t o  have been made 

under a series of laws encompassing the  years 1866, 1894, 1913, 1916-1920, 

and 1928 ($18,846,90). 

I n  summary,'the Commission concludes t h a t  payments on t h e  claim made 

pursuant t o  t h e  Treaty of October 27, 1832, t o t a l  $242,998.00. The balance 

of the  $370,073.87 claimed by the  defendant is diasallowed f o r  t h e  reasons 

s t a t e d  above. 

C. Summary a l l  Trea t ies .  In  summary, the Commission has determined 

t h a t  t h e  following amounts, exclusive of payments f o r  food, r a t ions ,  and 

provisions,  were paid by the  United S t a t e s  t o  the  p l a i n t i f f s  pursuant t o  

the  provisions of t h e  treaties indicated,  and t h a t  these  amounts a r e  t o  

be deducted as payments on the  claim under sec t ion  2 of our Act. 



1. M i a m i ,  Treaty of October 23, 1826: 

Tota l  Miami $232,095.00 

2. Potawatomi, Treaty of October 12, 1826: $107,187.00 
Treaty of September 20, 1828: 118,642.00 
Treaty of October 26,  1832: 453,698.00 
Treaty of October 27, 1832: 242,998.00 

Tota l  Potawatomi $922,525.00 

The Commission has f u r t h e r  found t h a t  t he  following amounts, 

promised and disbursed by the  United S t a t e s  t o  fu16i$l ob l iga t ions  under 

the  indica ted  t r e a t i e s  a r e  not  payments on the  claim by reason of the 

Act of October 27, 1974, supra ,  which amended sec t ion  2 of our A c t  

precluding the  deductions of amounts spent  f o r  food, r a t i o n s ,  o r  

provisions : 

Treaty  Treaty Promise Actually Disbursed 

October 23, 1826 
October 16,  1826 
September 20, 1828 
October 26, 1832 
October 27, 1832 

As ca lcula ted  above, the aggregate value  of t h e  cons idera t ion  paid 

under a l l  of t h e  t r e a t i e s  herein,  excluding payments f o r  food, r a t i o n s ,  

and provisions was $232,095.00 i n  the  case  of the  M i a m i  and $922,525.00 

i n  t h e  case of t he  Potawatomi. Whether o r  not those sums which t h e  

defendant disbursed f o r  food, r a t i o n s ,  and provisions,  t o t a l l i n g  

$86,462.84 for the Miami, and $245,436.77 f o r  t he  Potawatomi a r e  t o  be 

added t o  t h e  foregoing cons idera t ion  payments i n  measuring t h e  c o n s c i o n a b i l i t ~  

of t h e  cons idera t ion  paid need not  be decided.here.  I n  e i t h e r  event,  t h e  



t o t a l  of both p a p e n t 8  i n  each t r e a t y  is subs tan t i a l ly  less than t h e  

f a i r  market values of t h e  ceded lands. To c l a r i f y  these r e s u l t s  we  have 

included both paymeate i n  t h e  following conclusions. 

Conclusion 

1. I n  t h e  case of t h e  M i a m i ,  the  value of the  considerat ion which 

t h e  United S t a t e s  paid under t h e  Treaty of October 23, 1826, f o r  t h e  

cession by the  Mimi of t h e i r  i n t e r e s t  i n  Royce Areas 132, 146, 180, and 

181, was $232,095.00. I n  addi t ion ,  the defendant disbursed $86,462.84 

f o r  food, r a t ions ,  and provisions,  o r  a combined t o t a l  of $318,557.84. 

Considering t h e  defendant 's payment of these amounts fo r  i n t e r e s t s  i n  

land which had a f a i r  market value of $1,491,242.80 on the  va lua t ion  da te s ,  

w e  f i nd  t h a t  t h e  amounts paid t o  t h e  M i a m i  f o r  the  cessions here in  were s o  

gross ly  inadequate a s  t o  render the  considerat ion unconscionable. 

2. In  t h e  case  of t he  Potawatomi, the value of the  considerat ion 

which t h e  United S t a t e s  paid; 

(a) under the  Treaty of October 16, 1826, fo r  the  cess ion  by 

the  Potawatomi of t h e i r  i n t e r e s t  i n  Royce Areas 132 and 133 was $107,187.00. 

In  addi t ion ,  t h e  defendant disbursed $31,447.51 f o r  food, r a t ions ,  and 

provisions,  o r  a combined t o t a l  of $138,634.71. Defendant's P a p e n t  of 

t hese  amounts f o r  lands  having a f a i r  market value of $666,840.00 on t h e  

respec t ive  va lua t ion  da te s ,  was so gross ly  inadequate as t o  render the  

considerat ion unconscionable; 
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(b) under the Treaty of September 20, 1828, for the cession by 

the Potawatomi of their interest in Royce Areas 145 and 146 was $118,642.00. 

In addition, the defendant disbursed $45,882.02 for food, rations, and 

provisions, or a combined total of $164,524.02. ~efendant's payment of 

these amounts for lands having a fair market value of $1,449,591.64 on 

the respective valuation dates, was so grossly inadequate as to render 

the consideration unconscionable; 

(c) under the Treaty of October 26, 1832, for the cession by 

the Potawatomi of their interest in Royce Area 180 was $453,698.00. In 

addition, the defendant disbursed $128,856.60 for food, rations, and 

provisions, or a combined total of $582,554.60. ~efendant's payment of 

these amounts for lands having a fair market value of $2,440,941.85 on 

the respective valuation dates, was so grossly inadequate as to render 

the consideration unconscionable; 

(d) under the Treaty of October 27, 1832, for the cession by 

the Potawatomi of their interest in Royce Area 181 was $242,998.00. In 

addition, the defendant disbursed $39,250.64 for food, rations, and 

provisions, or a combined total of $282,248.64. ~efendant's payment of 

these amounts for lands having a fair market value of $862,967.10 on the 

respective valuation dates was so grossly inadequate as to render the 

consideration unconscionable. 

3. In the case of the Wea, the United States makes no claims for 

consideration under the Wea cession of lands having a fair market value of 

$ll6,146.OO. 



Accordingly, the Commission concludes on the basis  of t h i s  opinion, 

the findings of f ac t  entered herein, and a l l  the evidence of record that  

t h e  Hiemi, Potawatomi, and Wca p la in t i f f s  are en t i t l ed ,  under the provisions 

of Clause 3, Section 2 of the Indian Claims Commission Act, to  recover 

from the defendant the following net awards, less any gratuitous offsets 

which may subsequently be allowed: 

Treaty Market Values Considerat ion N e t  Awards 

Miami : - 
Oct. 23, 1826 

Total Miami: $1,259,147.80 

Potawatomi: 

Oct. 16, 1826 
Sep. 20, 1828 
Oct. 26, 1832 
Oct. 27, 1832 

Wea: - 
Oct. 2,  1818 

Total Potawatomi: $4,497,815.59 

Total Wea: $ 116,144.00 

M L  
rce, Commissioner 

John T. Vance. C o d s s i o n e r  
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APPENDIX 1 
-- p- 

(Adopted from Def. Ex. No. L1) 




