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BEFORE THE INDIAN CLAIMS COMMISSION 

JAMES STRONG, et al., as the 
representatives and on behalf 
of all members by blood of the 
CHIPPEWA TRIBE OF INDIANS, 

THE POTTAWATOMIE TRIBE OF INDIANS, 
THE PRAIRIE BAND OF THE POTTAWATOMIE 
TRIBE OF INDIANS, et al., 

THE DELAWARE TRIBE OF INDIANS, 

HANNAHVILLE INDIAN COMMUNITY, et al., 

SHAWNEE TRIBE OF INDIANS OF OKLAHOMA, 
et al., 

THE OTTAWA TRIBE, and GUY JENNISON, 
et al., as representatives of THE 
OTTAWA TRIBE, 

LAWRENCE ZANE, et al., ex rel., 
WYANDOT TRIBE, et al., 

CITIZEN BAND OF POTAWATOMI INDIANS OF 
OKLAHOMA, et al., 

Plaintif is, 

v. 

THE UNITED STATES OF AMERICA, 

Defendant. 

Docket No. 13-F 

Docket No. 15-1 

Docket No. 27 

Docket No. 2 9 4  

Docket No. 64-A 

Docket No. 133-C 

Docket No. 141 

Docket No. 308 

Decided: September 22, 1978 

ADi) IT I ONAL FINDINGS OF FACTS 

The Commission makes the following f~ndings of fact, which are supple- 

mental to chose findings of fact numbered 1 through 8 previously entered in 

the above-caprionea consoildaced - .  c i ~ c k e t s  on ?by 23, 1973, 30 Ind. C1. Comm. 

557, 356-369. 
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9. Valuation Date, Acreage, Land Description. 

The Commission, i n  i ts t i t l e  dec is ion  of May 23, 1973, supra,  affirmed 

by the  United S t a t e s  Court of C l a i m s  a t  207 C t .  C 1 .  959 (1975), determined 

t h a t  p l a i n t i f f s  ceded t h e i r  recognized t i t l e  i n  Royce Areas 87  and 88 t o  

the United S t a t e s  as of January 4,  1819, t h e  e f f e c t i v e  d a t e  of t h e  Treaty 

of September 29, 1817,  7 S t a t .  160, and t h e  Treaty of September 18, 1818, 

7 S t a t .  179,  Royce Area 87 conta ins  4,064,466 a c r e s  and Royce Area 88 

contains  684,552 ac re s .  These lands a r e  loca ted  p r i n c i p a l l y  i n  northwestern 

Ohio, bu t  small por t i ons  l i e  i n  e a s t e r n  Indiana and southern Michigan. 

10. Descr ip t ive  Boundaries of Royce Areas 87 and 88. 

The d e s c r i p t i v e  boundary of Royce Area 87 is as follows: s t a r t i n g  a t  

t h e  po in t  where t he  Treaty of Greenevi l le  boundary l i n e  i n t e r s e c t s  t he  

p r inc ipa l  meridian e s t ab l i shed  120 miles west of Pennsylvania 's  w e s t  

boundary; thence nor th  along s a i d  meridian l i n e  t o  t he  shore of Lake Er ie ,  

and cont inuing northward i n t o  t he  lake  t o  meet t he  eastward extension of 

t h e  Michigan-Ohio boundary l i n e  from the  nor th  peninsula of t he  bay at  

Toledo; thence west along such l i n e  and t h e  bay shore  and up t h e  Maumee 

River southwestward t o  its junc t ion  with t h e  St .  Marys River near  Fort  

Wayne, Indiana; thence southeastward up the  S t .  Marys River t o  a po in t  

connecting southward toward the  Miami River; thence southward t o  t he  

Greeneville Treaty boundary near  ~ a r a m i e ' s  s t o r e ;  thence eastward along 

such boundary l i n e  t o  the po in t  of beginning. Excepted from the a r e a  of 

t h i s  t r a c t  are c e r t a i n  smal l  exlaves.  (See 30 Ind, C1.  Comm, a t  357-60, 

f indings of f a c t  Nos. 2 a c i  J . ;  
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The desc r ip t ive  bpundav of Royce Area 88 is as follows: s t a r t i n g  

a t  the  point  where the  extension of the  Michigan p r inc ipa l  meridian meets 

the Maumee River; thence northward along s a i d  meridian t o  the  south boundary 

of Township 6 5 . ,  R. l W ,  i n  Michigan; thence westward from s a i d  meridian 

along s a i d  south base l i n e  some 24 miles t o  the  western boundary of t h e  

S t a t e  of Ohio projected northward i n t o  Michigan; thence southward on such 

pro jec t ion  and the  western boundary of the  S t a t e  of Ohio t o  the  Maumee 

River; thence northwestward down the Maumee t o  the  p lace  of beginning. 

Excepted from t h i s  a rea  is a small port ion of Royce Area 15 i n  Ohio. 

11. I n t e r e s t  i n  Claims. 

The Commission determined, a t  30 Ind. C 1 ,  Comm. 337, t h a t ,  as t o  Royce 

Area 87:' (1) an undivided one-half i n t e r e s t  was held by the  Wyandot Tribe, 

represented by p l a i n t i f f s  i n  Docket 141; (2) an undivided three-tenths 

i n t e r e s t  was held by the  bands of Ottawa Indians known a s  the  Ottawas of 

the Maumee, Blanchard's Fork, AuGlaize, and Roche de Boeuf, represented by 

p l a i n t i f f s  i n  Docket 1334; (3) an undivided one-tenth i n t e r e s t  was he ld  

by the Delaware Tribe, represented by p l a i n t i f f s  i n  Docket 27; and (4) an 

undivided one-tenth i n t e r e s t  was held by the  Shawnee Tribe, represented by 

p l a i n t i f f s  i n  Docket 64-A. 

Undivided one-third i n t e r e s t s  i n  Royce Area 88 were held by: (I) t h e  

Chi??ewas of the  Saginaw, represented by p l a i n t i f f s  i n  Docket 13-F; (2) the 

bands of Ottawa Indians kzown as the Ottawas of the Haumes, Blanchard ' s  

Fork, AuGlaize an& X x ~ 2  ce Soeuf, represented by p l a i n t i f f s  i n  Docket 

133-C; and (3)  ti,^ ?c;-..-;xi Tribe, p i - 1 3 ~ f f f ~  in Docket 15-1, 29-G and 308. 
* . *  
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T r i a l  of va lue  and cons idera t ion  i s sues  was held i n  t h i s  consol idated 

proceeding on ~ p r i l  8, 1977. 

12 .  Colonial H i s  to ry .  

In  the  century preceding the  January 4 ,  1819, d a t e  of cession,  s eve ra l  

Indian t r i b e s  used and occupied var ious  por t ions  of t he  t r a c t .  Conf l ic t  

between Great B r i t a i n  and France over con t ro l  of t he  a r ea  l e d  t o  h o s t i l i t i e s  

and was resolved by the  Treaty of 1763, whereby the  B r i t i s h  gained cont ro l  

over t h e  a rea .  

13. American History. 

Following the  American Revolution, Great B r i t a i n ,  by t h e  1783 Treaty 

of P a r i s ,  surrendered con t ro l  of t he  a r ea  t o  t he  United S t a t e s .  Despite 

t h i s  t r e a t y ,  t he  B r i t i s h  refused t o  r e l i nqu i sh  s eve ra l  p o s t s ,  and the 

B r i t i s h  and t h e i r  Indian a l l i e s  r e t a ined  s u b s t a n t i a l  con t ro l  over the 

area.  In 1794, however, General Anthony Wayne broke t h e  Indian r e s i s t a n c e  

a t  the  B a t t l e  of Fa l len  Timbers, t he  B r i t i s h  withdrew from t h e i r  pos t s  i n  

American t e r r i t o r y ,  and i n  t he  fol lowing year  t he  Indian t r i b e s  ceded 

southern and e a s t e r n  Ohio t o  t h e  United S t a t e s  a t  t he  Treaty of Greenevi l le ,  

August 7 ,  1795, 7 S t a t .  49. 

Royce Areas 87 and 88 w e r e  included wi th in  t h e  lands comprising the  

Old Northwest Te r r i t o ry ,  the  government of which was organized under the 

Northwest Ordinance of i787. The Ordinance provided f o r  t he  c r ea t i on  of 

t e r r i t o r i a l  goveziments and, eventua l ly ,  t he  aamission of add i t i ona l  states 

to the  Union. &io  was t h e  f i r s t  t e r r i t c r y  2: che Old Northwest to  become 
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a  s t a t e ,  being o f f i c i a l l y  admitted t o  t he  Union on March 1, 1803. Indiana 

followed Ohio on December 3, 1818, and Michigan w a s  given s ta tehood s t a t u s  

on January 26, 1837. 

14. Population. 

In  1790 t he  populat ion of t he  United S t a t e s  was 3,929,000. This 

f i g u r e  rose  t o  7,224,000 i n  1810 and 9,618,000 i n  1820. The compound 

annual growth r a t e  was over 3  percent  i n  t h e  decade 1800-1810 and s l i g h t l y  

under 3 percent  i n  t he  years  1810-1820. 

The populat ion growth of New York and Pennsylvania w a s  an important 

f a c t o r  i n  t he  populat ion growth of Ohio, Indiana,  and Michigan s i n c e  much 

of t he  westward migrat ion dur ing  t he  per iod o r ig ina t ed  i n  these  two s t a t e s .  

New ~ o r k ' s  populat ion rose  from 589,051 i n  1800 t o  1,372,812 i n  1820. 

Pennsylvania 's  populat ion rose  from 602,365 i n  1800 t o  1,049,458 i n  1820. 

In  Ohio, the  populat ion ro se  from 45,365 i n  1800 t o  230,760 i n  1810 

and t o  581,434 i n  1820. Most of t he  e a r l y  populat ion growth occurred along 

the Ohio River and in the southern portion of Ohio which had been ceded at 

the  1795 Greenevi l le  Treaty.  

In  1805, f i v e  Indian t r i b e s  ceded Royce Areas 53 and 54 t o  t h e  United 

S t a t e s ,  thus  opening t he  lands  d i r e c t l y  e a s t  of t h e  sub j ec t  t r a c t  t o  t h e  

white  man's se t t l ement .  In 1808, Royce Area 66, d i r e c t l y  no r th  of t he  

s u b j e c t  t r a c t ,  w a s  opened f o r  s e t t l emen t  upon cess ion  t o  t h e  United S t a t e s .  

While t he  ? o p ~ l a t i o n  of Gkio was increas ing  more than tenfo ld  from 1800 t o  

1820, s e t t l e r s  were a A o  s t reaming i n t o  IacLaaa; i ts  populat ion climbed 

from, 5,641 In  l822 tc ;,7,i78 i n  1820. Michigan, i n t o  which Royce Area 
. " 
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88 abuts ,  was bypassed by t h e  primary flow of se t t l ement  and was r e l a t i v e l y  

unpopulated as of 1820. Its populat ion a t  t h a t  t i m e  was 8,896. 

1 Public  Land Policy. 

The f u t u r e  of t h e  Northwest Te r r i t o ry  became a t o p i c  of d i scuss ion  

among the  states even before  t h e  end of t h e  American Revolution. Several 

of t he  o r i g i n a l  1 3  s t a t e s  claimed sovereignty over t h e  lands west and north 

of t he  Ohio River. The d i spu te s  were resolved when the  o r i g i n a l  s t a t e s ,  i n  

accord wi th  a r e s o l u t i o n  of the  Continental  Congress, ceded t h e i r  claims 

northwest of t h e  Ohio River,  with t he  understanding t h a t  upon se t t l ement  

these lands would be divided i n t o  states and admitted i n t o  t he  Union. 

Pursuant t o  t he  Land Ordinance of 1785, Congress provided t h a t  settle- 

ment would be  only on surveyed pa rce l s  of land. The surveys were t o  be i n  

the form of square  townships, s i x  miles of a s i d e ,  with 36 onemile-square 

sec t ions .  Each s e c t i o n  contained 640 ac re s .  

Under the  Trade and In te rcourse  Act of 1790, 1 S t a t .  137, and by v i r t u e  

of the 1795 Treaty of Greenevi l le ,  the  Indian t r i b e s  of t h e  Northwest Te r r i t o ry  

were permit ted t o  sel l  t h e i r  lands only by t r e a t y  and only wi th  t h e  approval 

of the  United S t a t e s .  

The proceeds of land s a l e s  were a source of f e d e r a l  revenue. I n i t i a l l y ,  

Congress r e l i e d  upon land specu la to r s  t o  purchase l a r g e  t r a c t s  and subdivide 

and resell t o  settlers. Because of mismanagement, poor choice of land,  

and improper f inanc ing  wi th in  t h e  specula t ing  land companies, t h i s  system 

collapsed and i n  1796 Congress provided f o r  d i r e c t  s a l e  of small tracts of 
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640 a c r e s  a t  a  minimum p r i c e  of  $2 p e r  a c r e .  The a u c t i o n s  a t  which t h e s e  

lands  were s o l d  provoked l i t t l e  compet i t ive  b idd ing  and t h e  $2 p e r  a c r e  

p r i c e  tended t o  p r e v a i l .  

I n  1800 t h e  minimum s i z e  of t h e  t r a c t s  o f f e r e d  f o r  s a l e  was reduced 

t o  320 a c r e s .  In 1804 t h i s  was lowered f u r t h e r  t o  160 a c r e s  and t h e  cash 

p r i c e  was s e t  a t  $1.60 p e r  a c r e .  By 1817 some s a l e s  of 80 a c r e s  were being 

made. A f t e r  y e a r s  of a g i t a t i o n  by s e t t l e r s  f o r  cheaper l and ,  Congress, i n  

A p r i l  1820, vo ted  t o  do away w i t h  c r e d i t  purchases o f  l and ,  The cash p r i c e  

was s e t  a t  $1.25 p e r  a c r e  and t r a c t s  a s  smal l  a s  80 a c r e s  were s o l d .  

A f t e r  t h e  War of 1812 s a l e s  of l a n d ,  which had n o t  advanced a t  n e a r l y  

the  r a t e  expected,  grew s u b s t a n t i a l l y .  In  1819 over  4 m i l l i o n  a c r e s  of land 

i n  the  p u b l i c  domain was s o l d .  By June 1820 over  11,000,000 a c r e s  of l a n d  

i n  Ohio and Indiana had been s o l d  t o  s e t t l e r s ,  b u t  much land  remained 

a v a i l a b l e  f o r  s a l e .  

16.  General  Economic and F i n a n c i a l  Fac to rs .  

I n  the  f i r s t  two decades of t h e  n i n e t e e n t h  cen tury  t h e  g e n e r a l  t r end  

o f  t h e  economy was expansionary a l though t h e r e  were downturns of l i m i t e d  

d u r a t i o n .  The gross  n a t i o n a l  product r o s e  from $459.1 m i l l i o n  i n  1800 t o  

$754.0 m i l l i o n  i n  1820, I n  t h e  v a l u a t i o n  y e a r ,  however, t h e  g r o s s  n a t i o n a l  

product was i n  t h e  p rocess  of f a l l i n g  from $816.0 m i l l i o n  ( i n  1818) t o  

$754.0 m i l l i o n  ( i n  1819).  The GNP f e l l  f u r t h e r  t o  $655.7 i n  1820. The 

averaL1 incone f r o =  >;'2\.,;p product ion ~ e c i i n e d  d u r i n g  t h e  second decade 

of <he e i g h t e e a t h  2ei.cury from $901 m i l l i o n  t o  $855 m i l l i o n .  The economy 

was based h e a v i l y  os a g r i c u l t u r e  d u r i n g  t h i s  pe r iod .  - .  
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The Economic Slump o f  t h e  Late  1810- '~1 7* - - - . - - - -  --- 

As evidenced by the  d e c l i n e  i n  t h e  GNP, t h e  economy took a downturn 

i n  t h e  l a t t e r  p o r t i o n  of t h e  1810 's .  Tile hard t imes  t h a t  manufacturers had 

s u f f e r e d  beginning i n  t h e  middle of t h e  decade now spread t o  o t h e r  s e c t o r s .  

P r i c e s  of American food s t a p l e s  plummeted and t h e  income of t h e  merchants 

and farmers ,  which depended on food p r i c e s ,  dec l ined  a l s o .  The c o n t r a c t i o n  

i n  t h e  economy p r e c i p i t a t e d  a  banking c r i s i s  (a l though t h e  n a t i o n ' s  f i s c a l  

po l i cy  i n  p a r t  c o n t r i b u t e d  t o  t h e  economy's i n i t i a l  d i f f i c u l t i e s ) .  It 

became very d i f f i c u l t  t o  g e t  c r e d i t .  Land s a l e s  i n  t h e  Northwest T e r r i t o r y  

inc reased ,  however, each year  up t o ,  and i n c l u d i n g ,  1819. S a l e s  a t  t h i s  

period were d e c l i n i n g  i n  Ohio (probably a s  a  r e s u l t  o f  decreas ing  prime 

acreage a v a i l a b l e )  b u t  growing i n  Indiana and I l l i n o i s .  Although s a l e s  

remained on the  i n c r e a s e  through 1819, unpaid ba lances  a l s o  r o s e  s w i f t l y ,  

and i n  1819 over  150,000 a c r e s  of l and  reverted t o  t h e  United S t a t e s .  

18. Banking System a s  of 1819. 

On t h e  v a l u a t i o n  d a t e  t h e  n a t i o n ' s  banking system was i n  turmoi l .  

Many banks had r e c e n t l y  c losed  and t h e  amount of money i n  c i r c u l a t i o n  

decreased from $104 m i l l i o n  i n  1817 t o  $72 m i l l i o n  i n  1819. A Second 

Bank of  t h e  United S t a t e s  was e s t a b l i s h e d  i n  1812 bu t  was not  immediately 

s u c c e s s f u l  i n  managing the n a t i o n ' s  f i s c a l  mat te r s .  By lbid Zinio had 28 

banks, more than in2ay s f  t h e  o r i g i n a l  iS s c a t e s .  But t h e  economic d i sp lace-  

ments of zk.e l a c e  18iSrs aZf2ctci t h e  a b i l i t y  of Gtiio banks t o  r e t a i n  s p e c i e  

. . 
and t? ,erzIore  a f f a c z 2 ~  s t a b i l i t y .  Severs; aaiiics failed. Banking 

- .  - I .. syscens i; :f.lcn;g~r. 2r.c ,ZLX~.L we;z 2: t k e i r  ;.-.faacy a t  t h i s  time. 
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19. Topography and S o i l s  of the  Subject  Trac t .  

The land a r e a  of Royce Areas 8 7  and 88 consists predominantly o f  two 

g l a c i a l  p l a i n s ,  Lake P l a i n s  and T i l l  P l a i n s .  The a r e a s  border ing  on Lake 

E r i e  and t h e  Maumee River are g e n e r a l l y  Lake P l a i n s  w h i l e  t h e  i n l a n d  a r e a s  

a r e  T i l l  P l a i n s .  The g l a c i a l  d e p o s i t s  i n  t h e  t r a c t  a r e  c h a r a c t e r i z e d  a s  

l a k e  d e p o s i t s  (predominantly o c c u r r i n g  i n  t h e  a r e a s  near  Lake E r i e )  and 

ground and end moraines.  The t e r r a i n  is p r i m a r i l y  undula t ing  and c u t  by 

numerous r i v e r s  and s t reams.  Drainage of t h e  s u b j e c t  t r a c t  is g e n e r a l l y  

t o  t h e  n o r t h  and Lake E r i e ,  bu t  a  s i z a b l e  p o r t i o n  of Royce Area 87 d r a i n s  

t o  the  sou th  and t h e  Ohio River.  Much of t h e  t r a c t  is a t  a  r e l a t i v e l y  low 

e l e v a t i o n .  Lake Erie h a s  a n  e l e v a t i o n  of approximately 570 f e e t  above s e a  

l e v e l  and the land rises s lowly from t h i s  e l e v a t i o n  t o  h e i g h t s  of approximately 

1,000 f e e t  a t  t h e  sou thern  boundar ies  of Royce Area 87.  A g r e a t  d e a l  of t h e  

a r e a  is composed of low, poor ly  d ra ined  l and .  

The s o i l s  i n  t h e  s u b j e c t  t r a c t  a s  a  whole a r e  r e l a t i v e l y  f e r t i l e  and 

capable  of s u s t a i n i n g  g r a i n  and l i v e s t o c k  farming. Many of t h e  s o i l s ,  

however, would have r e q u i r e d  d ra inage .  There a r e  a l s o  l i m i t e d  a r e a s  of  t h e  

t r a c t  t h a t  a r e  u n f i t  f o r  a g r i c u l t u r a l  use .  

20. Climate of t h e  Sub jec t  Trac t .  

The t r a c t  has  a n  e s s e n t i a l l y  c o n t i n e n t i a l  c l imate .  The a r e a s  near  

Lake E r i e  r e c e i v e  less ra in  b u t  have longer  growing seasons  than those  

areas f a r t h e r  in land .  The growing season  ranges  from approximately 200 

days n e a r  Lake E r i e  t o  a2prox ina te ly  160 days in land .  Those a r e a s  of the 

s u b j e c t  t r a c t s  i n  I x i a n a  : :$ Michigan have s a s i c a l l y  similar c l imates .  
. .. 
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21. The Black Swamp. 

Located w i t h i n  Royce Area 87  i n  t h e  e a r l y  1800's  was a swampy, 

i n h o s p i t a b l e  t r a c t  c a l l e d  t h e  Black Swamp. The Commission p rev ious ly  

has found t h a t  t h e  Black Swamp "most l i k e l y  covered a l l  o r  most of Wood, 

Ottawa, Paulding and Putnam Count ies ,  t h e  lower p a r t s  of Henry, Seneca 

and Defiance Counties and t h e  upper p o r t i o n s  of Van W e ~ t  [ s i c ] ,  Allan [ s i c ] ,  

and Hancock Counties.  Although Lucas County was t e c h n i c a l l y  no t  i n  the  

Black Swamp, i ts  f l a t n e s s  and wooded n a t u r e  meant t h e r e  were many a r e a s  
I/ - 

t h a t  had excess ive  w a t e r ,  e s p e c i a l l y  d u r i n g  t h e  wet seasons .  " It is 

d i f f i c u l t  t o  d e f i n e  che boundaries of t h e  Black Swamp wi th  much p r e c i s i o n .  

Many a r e a s  w i t h i n  t h e  Swamp were n o t  w e t  a l l  y e a r .  Beginning i n  t h e  

1850's t i l e  d r a i n i n g  removed much of t h e  w a t e r  from t h e  a f f e c t e d  a r e a s  and 

today l i t t l e  swamp remains. A t  t h e  t ime of t h e  v a l u a t i o n  of t h i s  t r a c t ,  

however, t h e  Black Swamp presen ted  a  p h y s i c a l  and psycho log ica l  b a r r i e r  t o  

those  who wished t o  s e t t l e  i n  t h e  g e n e r a l  v i c i n i t y  of  t h e  Maumee Valley 

o r  who wished t o  c r o s s  t h e  Vaumee Val ley.  

22.  Transpor ta t ion .  

The road system i n  Royce Areas 87  and 88 was p r i m i t i v e  a s  of t h e  

v a l u a t i o n  d a t e .  Roads were a p t  t o  be horse  t r a i l s  fo l lowing  r i v e r s  and 

were l i k e l y  t o  become n e a r l y  impassable i n  t h e  w i n t e r  o r  i n  wet weather.  

There was wate r  access  t o  Royce Areas 8 7  an6 88. T'e Maumee, Sandusky, 

S t .  Josephs and S t .  Marys r ivers f a c i l i t a t e d  s r a n s p o r t a t i o n .  The Ohio 

11 Ottawa Tribe v. United S ~ a t e s ,  2 7  Ind. C 1 .  Comm. 98, 122 (1972). - 
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River was a  main thoroughfare  from which s e t t l e r s  could journey t o  nor th-  

western  Ohio. Royce Area 87 has a lengthy border  on Lake E r i e  and p o r t i o n s  

o f  t h e  s h o r e l i n e  a r e  s u i t a b l e  f o r  ha rbors .  The age of  s team i n  wa te r  

t r a n s p o r t a t i o n  was beginning a t  t h e  v a l u a t i o n  d a t e  and p o t e n t i a l  purchasers  

of  l and  would b e  aware o f  t h e  p o s s i b i l i t i e s ,  indeed t h e  p l a n s ,  f o r  steam- 

boa t  s e r v i c e  on t h e  Great  Lakes. Furthermore, c o n s t r u c t i o n  of t h e  E r i e  

Canal began i n  New York i n  1817 and, thus ,  t he  very r e a l  p o t e n t i a l  f o r  

quick w a t e r  passage from t h e  e a s t e r n  seaboard t o  n o r t h e r n  Ohio w a s  p r e s e n t .  

23. Highest  and Best Use. 

The p a r t i e s  a g r e e  t h a t  t h e  h i g h e s t  and b e s t  use  f o r  t h e  s u b j e c t  t r a c t  

as of January 4 ,  1819, was f o r  s u b s i s t e n c e  farming by s e t t l e r s  us ing  home- 

s t e a d  t r a c t s .  Nei ther  t imber nor  minerals would c o n t r i b u t e  t o  t h e  t r a c t ' s  

s a l e  p r i c e .  The Commission adop ts  t h e s e  conclus ions .  

24 .  P l a i n t i f f s '  Valuat ion.  

P l a i n t i f f s '  e x p e r t  wi tness  was D r .  Roger K. Chisholm, a s s o c i a t e  p r o f e s s o r  

of economics a t  Memphis S t a t e  Univers i ty .  D r .  Chisholm is t r a i n e d  i n  

economic and a g r i c u l t u r a l  his to ry .  

D r .   hish holm's analysis and v a l u a t i o n  c o n s i s t e d  of a  d i s c u s s i o n  of 

v a r i o u s  h i s t o r i c  and economic f a c t o r s  a f f e c t i n g  t h e  v a l u e  of l and  i n  g e n e r a l  

and t h e  v a l u e  of l a n d  w i t h i n  t h e  s i lb jec t  t r a c t  i n  p a r t i c u l a r ,  a s  o f  t he  

v a l u a t i o n  d a t e .  H e  a l s o  descr ibe ,  v a r i o u s  contemporary observa t ions  of the 

s u b j e c t  t r a c t  and modern-day a n a l y s e s  of t h e  s o i l s  w i t h i n  t h e  s u b j e c t  

t r a c t .  
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D r .  ~ h i s i ~ o l m ' s  v a l u a t i o n  a n a l y s e s  a r e  based  upon r e c o r d s  o f  sa les  i n  
2 /  - 

the y e a r s  1817,  1818,  and 1819, o f  what  he  c o n s i d e r e d  comparable l a n d s .  

lie ana lyzed  169 sales i n  1817, 233 s a l e s  i n  1818,  and 169 s a l e s  i n  1819,  

and s u b m i t t e d  computer  p r i n t o u t s  l i s t i n g  each  o f  t h e  t r a n s a c t i o n s ,  showing 

t h e  d a t e  and l o c a t i o n  o f  each s a l e ,  t h e  names o f  t h e  p a r t i e s ,  t h e  a c r e a g e ,  

and the t o t a l  p r i c e .  S e p a r a t e  computer  p r i n t o u t s  broke down the sales by 

pr ice  p e r  acre and by t h e  number of a c r e s  p e r  t r a n s a c t i o n .  D r .  Chisholm 

s t a t e d  t h a t  t h e  s a l e s  wcre s c r e e n e d  t o  t r y  t o  e l i m i n a t e  a l l  s a l e s  t h a t  were 

n o t  arms-length t r a n s a c t i o n s .  D r .  Chisholm d i d  n o t  e l i m i n a t e  s a l e s  i n v o l v i n g  

improved l a n d s  b u t  i n d i c a t e d  t h a t  he  b e l i e v e d  f e w  s a l e s  i nvo lved  improved 

l and  and t h a t  t h e  t y p e  of improvements t h a t  would have  been made would have 

added l i t t l e  t o  t h e  p r o p e r t y .  

The sales u t i l i z e d  were o f  l a n d s  l o c a t e d  i n  what a r e  now Medina County, 

Ohio (32 s a l e s  i n  1817,  63  s a l e s  i n  1818,  50 sales i n  1819) ,  Po r t age  County, 

Ohio (61  s a l e s  i n  1817,  72 s a l e s  i n  1818,  and 6 1  sales i n  1819) ,  Geauga 
3 /  - 

County, Ohio (no  s a l e s  i n  1817,  1 s a l e  i n  1818,  and 4  sales i n  l 8 l 9 ) ,  

2 /  O r i g i n a l l y  D r .  Chisholm s u b m i t t e d  e x h i b i t s  Y-2, Y-44 and Y-45 a n a l y z i n g  - 
169 s a l e s  of l a n d  i n  seven  d i f f e r e n t  c o u n t i e s  i n  Ohio, I l l i n o i s ,  and Michigan 
f o r  t h e  y e a r  1817. A t  t r i a l ,  under  c ros s -examina t ion ,  D r .  Chisholm t e s t i f i e d  
t h a t  h e  chose  s a l e s  i n  1817 because  h e  w a s  under  a  mi s t aken  impres s ion  a s  t o  
t h e  v a l u a t i o n  d a t e .  A f t e r  t h e  t r i a l ,  p l a i n t i f f s  moved t o  admit  ~ l a i n t i f f s '  
e x h i b i t s  Y-2a, Y-44a azd  b ,  and Y-45a and b .  These e x h i b i t s  r e p r e s e n t  
a m l y s e s  of lanc. saies i n  Ohio, Nichigan,  and L l i i n o i s  i n  t h e  y e a r s  1818 and 
i b i ~ .  233 s a l e s  were  ana lyzed  i n  1818 and 169 sales it-. 1819. D r .  Chisholm 
ma in ta ined  that z i ~ e  a a d i t i o n a i  d a t a  from t h e s e  l a n d  s a l e s  i n  1818 and 1819 
were c o n s i s t e n s  with the ;rise ?er a c r e  va l i i ac ion  a r r i w a  at by a n  a n a l y s i s  
~f i8,7 laad s;,ss. a s r z z o r e ,  ? l a i c t i f f s  raved t o  aczit t h e s e  a d d i t i o n a l  
cx.-,ibics SUc G;;. CG'L a;ccz ;;-.e v a i u a t i o c  o f  cl;e :,,bjecc tzacts. h June  2 1 ,  
1977, c;-.e Co;rm;ssics ~ c ~ , i t x t  ? h i n t i f  f s  ' exhlsi;; Y - 2 ~ ,  Y - 4 4 s  and h ,  and 
Y-45a arid b into evxiei.ce. 
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Johnson County, I l l i n o i s  (2 s a l e s  i n  1817, none i n  1818 o r  1819) ,  S t .  C l a i r  

County, I l l i n o i s  (19 s a l e s  i n  1817, 43  i n  1818, and 23  i n  18191, Randolph 

County, I l l i n o i s  (2  s a l e s  i n  1817, 10 s a l e s  i n  1818, and.12 s a l e s  i n  1819),  

Monroe County, I l l i n o i s  (8 s a l e s  i n  1817, 1 5  i n  1818, and 1 7  i n  1819) ,  and 

Wayne County, Michigan (as  its boundaries were a t  t h a t  t ime) (45 s a l e s  i n  
4 /  - 

1817, 29 i n  1818, and 37 i n  1819).  The s a l e s  recorded i n  Ohio were of  

l ands  w i t h i n  approximately 30 t o  90 miles  of t h e  e a s t e r n  boundary of the 

s u b j e c t  t r a c t .  These s a l e s  took p l a c e  i n  c o u n t i e s  where l a n d s  had been 

under c u l t i v a t i o n  f o r  some t ime and where t h e  geo log ic  and physiographic  

h i s t o r i e s  were somewhat d i f f e r e n t  than t h e  s u b j e c t  t r a c t ' s .  The s a l e s  i n  

Michigan took p l a c e  n o r t h  of  t h e  s u b j e c t  t r a c t  and, i t  appears, in the 

g e n e r a l  v i c i n i t y  of D e t r o i t .  

The c o u n t i e s  i n  I l l i n o i s  from which s a l e s  a r e  t aken  a r e  w e l l  o v e r  250 

miles from t h e  s u b j e c t  t r a c t s .  S t .  C l a i r ,  Monroe, and Randolph c o u n t i e s  

a r e  l o c a t e d  i n  t h e  v i c i n i t y  of S t .  Louis,  Missour i ,  on t h e  M i s s i s s i p p i  

River. These c o u n t i e s  possess  sought -a f te r  M i s s i s s i p p i  River  bottom l a n d s .  

Johnson County, w h i l e  no t  d i r e c t l y  border ing  a r i v e r ,  is  on ly  a few m i l e s  

from t h e  Ohio and t h e  Ohio's conf luence wi th  t h e  M i s s i s s i p p i .  

The p r i c e s  of t h e  s a l e s  set f o r t h  ranged from a low of  $0.16 p e r  a c r e  

t o  a h igh of $12,499.99 per  a c r e ,  and t h e  ac reage  from a low of .03 a c r e s  

4 /  Also l i s t e d  is  one s a l e  f o r  'VN' County, i n  1819. It is n o t  known which - 
county 'VN'  is intended t o  r e p r e s e n t .  



t o  7,044 ac r e s .  The average-size t r a c t  i n  1817 was 173.2 ac r e s  and the  

rnedian-SiZe t r a c t  was 101  ac r e s .  The median s a l e  p r i c e  was $4 pe r  a c r e ,  

and i t  is a t  t h i s  p r i c e  t h a t  D r .  Chisholm valued t h e  subject tract, Royce 
5 /  - 

Areas 8 7  and 88. No va lue  was ass igned t o  pos s ib l e  improvements on t h e  

land and no ad j us tments were made f o r  improvements. 

25. ~ e f e n d a n t  's Valuation. 

Defendant's va lua t i on  expe r t ,  D r .  Lrnest  G. Booth, submitted a r epo r t  

and t e s t i f i e d  concern in^ the market va lue  of Royce Areas 87 and 88. Dr. 

Booth is a p ro fe s s iona l  real e s t a t e  app ra i s e r  with  t h e  f i rm of Gordon 

Elmquist & Associatef,, of S t .  Paul,  Minnesota. ~efendant's report was 

signed by D r .  Booth and two o t h e r  persons who a s s i s t e d  w i th  i t .  In 

addi t ion ,  defendant used D r .  Charles D. P a l i t ,  an  a s s o c i a t e  p ro fe s so r  a t  

t h e  Univers i ty  of Wisconsin, t o  analyze the s t a t i s t i c a l  a spec t s  of 

p l a i n t i f f s 1  va lua t ion .  

D r .  Booth's r e p o r t  descr ibed a t  leng th  t h e  h i s t o r i c ,  economic, and 

geographical f a c t o r s  a f f e c t i n g  va lua t i on  of t he  s u b j e c t  proper ty .  D r .  

Booth analyzed f i v e  la rge-sca le  l and  t r ansac t i ons  which took p lace  i n  t he  

las t  decade of t he  18 th  century-- t ransact ions  which he  considered t o  be 

5 1  Subsequent t o  t r ia l  D r .  Chisholm analyzed sales i n  1818 and 1819. - 
Althocgh Dr. Chishalm f o m d  t h a t  median p r i c e  w a s  $3.99 per a c r e  i n  1818 
a a  $4.50 per  acre i n  >523 ne concluded t h a t  t h e  $4 p e r  acre value, 
Gssigned t o  t Z 2  sb~jecc  Zract  as a r e s u l t  of t h e  i817 anaiysis, is Correct.  
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comparable t o  t h e  s a l e  of t h e  s u b j e c t  t r a c t .  Four of the sales were 

purchases  by t h e  Holland Land Company. These purchases were made i n  1792, 

and ranged i n  s i z e  from 700,000 a c r e s  t o  1,500,000 a c r e s .  Three t r a c t s  

were i n  New York, t h e  f o u r t h  was i n  Pennsylvania.  The f i f t h  s a l e  was a 

t r a c t  of 2,841,471 a c r e s  i n  e a s t e r n  Ohio. This t r a n s a c t i o n  took p l a c e  i n  

1795, and t h e  purchaser  was t h e  Connecticut  Land Company. 

The Holland Land Company purchases  ranged i n  price from $0.26 p e r  

a c r e  f o r  a one-mil l ion a c r e  t r a c t  i n  New York, t o  $0.40 per  a c r e  f o r  

700,000 a c r e s  i n  Pennsylvania.  The l a r g e s t  t r a c t ,  1.5 m i l l i o n  a c r e s  i n  

New York, s o l d  f o r  $0.34 p e r  a c r e .  

The Connecticut  Land Company purchase  c o n s i s t e d  of t h e  Western Reserve 

l ands  l o c a t e d  approximately 30 t o  90 miles e a s t  of t h e  e a s t e r n  boundary 
6/ - 

of Royce Area 87. A v a l i d  o f f e r  of $0.44 p e r  a c r e  was made f o r  t h e s e  

l a n d s ,  bu t  t h e  l ands  were a c t u a l l y  s o l d  f o r  $0.422 p e r  a c r e .  

R e t a i l  sales of  t h e  Western Reserve l a n d s  and of Holland Land Company 

l a n d s  i n  New York r o s e  t o  a s  h i g h  a s  $2.50 per a c r e  bu t  s a l e s  dec l ined  w i t h  

t h e  opening of more Western l ands .  In t h e  f i r s t  y e a r s  of t h e  1 9 t h  cen tury  

t h e  p r e v a i l i n g  p r i c e  f o r  small t r a c t s  of Hollana Land Company l a n d s  i n  

New York and Pennsylvania was about $2, b u t  l a r g e r  t r a c t s  were d i f f i c u l t  

t o  se l l  a t  even l e s s  than $1 p e r  a c r e .  It took 40 y e a r s  t o  l i q u i d a t e  the 

Holland Land Company purchases.  

6/ Yany of the Ohio s a l e s  analyzed by iir. Ckisholn  were i n  the Connecticut  - 
Land Company purchase.  
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I n  t h e  c a s e  of  t h e  Connec t i cu t  Land Company's Western Reserve Lands, 

w h i l e  p r i c e s  advanced i n  some a r e a s  where s e t t l e m e n t s  were forming,  s a l e s  

by t h e  company were much s l o w e r  t h a n  had been a n t i c i p a t e d .  The company 

soon encoun te red  d i f f i c u l t i e s  i n  meet ing  i t s  o b l i g a t i o n s  and was plagued 

w i t h  mismanagement. The Connec t i cu t  Land Company w a s  f i n a l l y  d i s s o l v e d  i n  

1809 w i t h o u t  hav ing  d i sposed  of  a l l  i t s  l a n d s  i n  e a s t c r n  Ohio. There is 

no ev idence  i n  t h e  r e c o r d  t o  i n d i c a t e  tltat p r i ce s  t h e  company r e c e i v e d  f o r  

l a n d s  i t  s o l d  i n  t h e  c.arly y e a r s  of t h e  1 9 t h  c e n t u r y  e v e r  r o s e  a p p r e c i a b l y  

above t h e  $ 1  p e r  a c r e  p r i c e  of  t h e  i n i t i a l  o f f e r i n g s .  

D r .  Booth app'ied t h r e e  a p p r a i s a l  methods of  Royce Areas 87 and 88. 

These approaches  he  denominated as comparable s a l e s ,  development,  and 

government sales. 

26. Comparable S a l e s  Approach. 
I 

A. Royce Area 87, On t h e  basis of  t h e  p r i c e s  pa id  by t h e  Connect icut  

Land Company and t h e  Holland Land Company, d e f e n d a n t ' s  e x p e r t  selected 

$0.40 p e r  a c r e  p a i d  i n  1795 a s  i n d i c a t i v e  of  t h e  market  v a l u e  of Royce 

Area 87  d u r i n g  t h e  p e r i o d  o f  t h o s e  companies '  o p e r a t i o n s .  D r .  Booth 

a l lowed a n  annua l  i n c r e a s e  of  5 p e r c e n t  o r  $0.02 p e r  a c r e  f o r  each  y e a r  

through t h e  v a l u a t i o n  d a t e ,  1 8 i 9 .  S i n c e  54 p e r c e n t  of t h e  l a n d s  were 

judged t o  b e  n a r g i n a l ,  however, t h e  projected p e r  a c r e  v a l u e  o f  t h e  t r a c t  

f e l l  from $0.88 t o  0.4048. 'l3i.s f i g u r e  WAS f u r t h e r  a d j u s t e d  by add ing  

$0.0292 p e r  a c r e  for  betce-r d r a i n e d  ianC w i t h i n  z i ~ e  marginal i a n d .  The 

f a i r  market  value of  the i a n d  ir. 1819 was cnus 2 3 c i ~ t e i  a t  $0.4340 p e r  

a c r e .  
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B. Royce Area 88. The i n i t i a l  va lua t ion  s t e p s  taken i n  Royce Area 

87 were followed f o r  Royce Area 88. Reduction f o r  marginal lands,  however, 

was 42 percent ,  leaving a market value of $0.5104 per  acre.  A t  t h i s  point  

$0.0346 per  ac re  was added f o r  b e t t e r  drained land within marginal land,  

r eau l t ing  i n  a f i n a l  es t imate  of $0.545 pe r  acre.  

27. Development Approach. 

A. Royce Area 87. This approach was based upon the  hypothet ical  view- 

poin t  of a r e a l  e s t a t e  developer. Using the  experience of the  Holland Land 

Company i n  western New York during the  period 1801 t o  1811. D r .  Booth 

est imated maximum r e t a i l  s a l e s  p r i ce  p o t e n t i a l  of $3.20 per  acre .  D r .  

Booth estimated t h a t  due t o  the  extended period needed f o r  l i qu ida t ion  of 

this t r a c t  and the  high r i s k  of marginal lands,  a purchase r a t i o  of 1 t o  
7/ - 

8 would be required f o r  purchase incent ive.  Therefore, $0.40 per  ac re  is 

t h e  f a i r  market value of Royce Area 87. 

B. Royce Area 88. Using t h e  same $3.20 per ac re  s t a r t i n g  poin t ,  the 

l ands  i n  Royce Area 88 were discounted by a f a c t o r  of 6 t o  a r r i v e  a t  a 

f a i r  market value of $0.5333. The discount was due to  delays i n  providing 

access  across  the  Black Swamp and t h e  L g h  r i s k  of marginal lands. 

28. Government Sales  Approach. 

A. Royce Area 87. D r .  Booth's f i n a l  approach t o  va lua t ion  (as 

amended by Def. Zx. 70-A) is an Lztempt t o  es t imate  va lua t ion  from t h e  

7/ D r .  Booth estimates =;:a= even i n  purchases with quick resale and low - 
development c o s t  a r c ~ ;  eate-+ developer wculd only pay one-half t h e  p r i c e  
of expected resa le .  
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costs of development and sale and the projected sale price based upon an 

expected retail price of $1.25 (the government price beginning in June 1820). 

Dr. Booth estimated the cost per acre of extinguishing Indian title at 

$0.434, expenses of sales cost at $0.142, and unsaleable lands at $0.675. 

Since the total exceeds $1.25, Dr. Booth indicated there was little 

incentive to buy the subject tract. Finally, positing an average retail 

sales price potential of $3.20 per acre, it is Dr. ~ooth's opinion that a 

developer would consider paying $0.400 to $0.4571 per acre (a ratio of 1 

to 7 or 1 to 8) for the tract. 

B. Royce Area 88. Making the same assumptions as for Royce Area 87, 

$3.20 is posited as a sales average. A ratio of 1 to 6 or 1 to 7 was used, 

concluding that a purchaser might pay from $0.4571 to $0.5333 per acre for 

Royce Area 88, 

29. Defendant's Final Valuation Figure. 

Based upon his entire analysis, Dr. Booth gave as his opinion that the 

fair market value of Royce Area 87 was $0.434 per acre and the fair market 

value of Royce Area 88 was $0.545 per acre in 1819. 

30. Availability of Alternative Acreage. There were federal public 

domain lands on sale in Ohio, Indiana, Illinois, and Missouri at the time 

parties would have been negotiating for the sale of the subject tracts. 

Notwithstanding the availability of these lands, primarily farther west, 

there was a substantial demand for tillable land in Ohio. 

The evidence suggests that while muck land remained in 1819, some of 

the best lands, for the agricultural uses of the t h e ,  had been purchased. 
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Much of t h e  bee t  land i n  western New York, Pennsylvania, Kentucky, 

Ohio, Indiana, and I l l i n o i e  had been taken. Missouri w a s  remote and w a s  

a p o t e n t i a l  s l ave  s t a t e .  An earlier Commission decision,  M i a m i  Tribe v. 

United S ta t e s ,  Dockets 67, e t  a l . ,  4 Ind. C 1 .  Caonn. 346 (1956), a f f ' d  i n  

p a r t ,  and remanded f o r  add i t iona l  f indings, 146 C t .  C l .  421 (1959), made 

f indings  of f a c t  concerning government s a l e s  of land i n  a por t ion  of t he  

Greeneville area.  These f indings  were upheld on appeal. The record i n  

M i a m i  showed t h a t  during the  f i r s t  10-year period, 1800 t o  1810, 33.4 - 
(or  3.3 percent per  year) percent of t he  Greeneville lands were so ld  a t  

$2 per  acre.  During the next 8 years,  40 percent (o r  5 percent per  year) 

of t he  land was sold.  It could have been an t i c ipa ted  t h a t  i n  Ohio during 

the  1820's and 1830's land s a l e s  within a t r a c t  would meet o r  exceed t h e  

5 percent per year r a t e  of t he  1810's. Ohio had been a state f o r  16 years  

and had a l a r g e  and growing population. The very f a c t s  t h a t  t h e  state 

a t t r a c t e d  and retained e a r l y  settlers and was a s t a b l e  p o l i t i c a l  u n i t  would 

draw new s e t t l e r s .  

31. Treaty Consideration and Payments on the  Claim. 

Article 4 of t h e  Treaty of September 29, 1817 (7 S t a t .  160) and 

A r t i c l e  4 of t he  Treaty of September 17, 1818 (7 S ta t .  178) provide f o r  

c e r t a i n  2ayments t o  Indian t r i b e s  i n  r e tu rn  for  t h e i r  land cessions.  

What was promised under tna two treaties combined t o  ehe t r i b e s  represented 

i n  t h i s  case uas as fc2ow;. 
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Wyando t s - perpetual annuity of $4,500 
Shawnees - perpetual annuity of $2,500 
Potawatomies - $1,300 annuity for 15 years 
Delawares - $500 
Chippewas - $1,000 annuity for 15 years 
Ottawas - $1,000 annuity for 15 years; 

perpetual annuity of $1,500 

The Commission finds that the value of the consideration paid to the 

tribes pursuant to the treaties and the allowable payments on the claim 

herein are as follows: 

Wyando ts - $ 90,000 
Shawnees - 50,000 
Potawatomies - 19,500 
Delawares - 500 
Chippewas - 15,000 
Ottawas - 45,000 

CONCLUSIONS OF LAW 

1. The fair market value of Royce Areas 87 and 88, in Ohio, Indiana 

and Michigan, on January 4, 1819, was $5,698,821.60, or $1.20 per acre. 

2 .  Consideration in the total amount of $220,000 was paid under the 

Treaty of September 29, 1817 (7 Stat. 160) and the Treaty of September 17, 

1818 (7 Stat. 179). This consideration was paid as followe: to the 

Wyandots, $90,000; to the Shawnees, $50,000; to the Potawatomis, $19,500; 

to the Delawares, $500; to the Chippewas, $15,000; to the Ottawas, $45,000. 

3. The total consideration of $220,000 for lands having a fair 

market value of $5,698,821.60 was so grossly inadequate as to render it 

unconscionable within the meaning of section 2(3) of the Indian Claims 

CoPlmission Act. 
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4. Defendant is entitled to credit for the entire consideration 

paid as payments on the claim, said payment8 on the claim to be charged 

against the respective plaintiffs as follows: to the Wyandots, $90,000; 

to the Shawnees, $50,000; to the Potawatomis, $19,500; to the Delawares, 

$500; to the Chippewas, $15,000; to the Ottawas, $45,000. 

5 Plalnt i f fe  are entitled to recover the following net sums, l e s s  

any gratuitous offsets to which defendant may be entitled under the 

provieions of the Indian Claims Conrmission Act; to the Wyandot plaintifie, 

$2,348,679.60; to the Ottawa pgaintiffs, $1,692,028.56; to the Delaware 

plaintiffs, $487,235.92; to the Shawnees plaintiffs, $437,735.92; to the 

Chippewa plaintiffs, $258,820.00; and to the Potawatomi plaintiffs, 

$254,320.80. 

-- - 

John T. Vance, Commissioner 


