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BEFORE THE INDIAN CLAIMS COMMISSION 

THE C R E E  NATION, 1 
1 

P l a i n t i f f ,  1 
1 

v. 1 
1 

THE UNITED STATES OF AMERICA, ) 
1 

Defendant. 1 

Docket No. 272 

Decided: September 22, 1978. 

Appearances : 

Paul  M. N e i b e l l ,  At torney f o r  P l a i n t i f f s .  

Glen R. Goodsell ,  w i t h  whom was A s s i s t a n t  Attorney 
General  James W. Moorman, At torneys  f o r  Defendant. 

OPINION OF THE COMMISSION 

Yarborough, Commissioner, d e l i v e r e d  t h e  op in ion  of t h e  Commission. 

On A p r i l  13,  1973, t h e  Court of Claims a f f i rmed  this Comissi .on's  

d e c i s i o n  t h a t  t h e  Creek Nation was e n t i t l e d  t o  recover  a d d i t i o n a l  

compensation f o r  5,200,000 a c r e s  of l and  ceded under t h e  Trea ty  of 

March 24, 1832, 7 S t a t .  366, and t h a t  upon a de te rmina t ion  of the f a i r  

market value of the ceded l ands :  

Defendant i s  e n t i t l e d  t o  an o f f s e t  of o t h e r  a c t u a l  
monetary c o n s i d e r a t i o n  rece ived  by t h e  t r i b e  o r  i ts 
members as c a l l e d  for by t h e  t r e a t y .  1/ - 

T h e r e a f t e r ,  t h e  Commission concluded t h a t  t h e  1832 f a i r  market 

value of t h e  ceded l and  was $8,365,552, and an i n t e r l o c u t o r y  award 

1/ United S t a t e s  v. Creek Nation,  201 C t .  C1. 386 (1973). a f f i r m i n g  - 
2 6 1 n d .  C1 .  Comm. 410. 
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was entered i n  t h a t  amount, "less any payments on the  claim o r  o ther  
2/ - 

o f f s e t s  he re ina f t e r  determined t o  be properly deductible." The 

matter  of t he  al lowable o f f s e t s  is now before  t h e  Commission. 

The defendant a l l e g e s  t h a t  under t h e  provis ions  of t h e  1832 Creek 

Treaty i t  is e n t i t l e d  t o  o f f s e t  $690,844.66 a s  payments on t h e  claim. 

No g r a t u i t o u s  o f f s e t s  a r e  claimed. The p a r t i e s  previously s t i p u l a t e d  

i n  Docket 21, Creek Nation v.  United S t a t e s ,  11 Ind. C1. Conrm. 53, 130 

(1962) t he  amount of o f f s e t s  f o r  t h e  period from August 7, 1814,to and 

through June 30, 1956, and they were deducted from t h e  award i n  t h a t  

case.  Defendant has withdrawn from t h i s  ca se  i ts  claim f o r  g r a t u i t o u s  

expendi tures  made subsequent t o  June 30, 1956, reserv ing  i ts  r i g h t  t o  

presen t  such a claim i n  f u t u r e  cases ,  i f  any. 

Apart from chal lenging defendant 's  l e g a l  o f f s e t  claims, item f o r  

item, t he  p l a i n t i f f  has r a i s e d  two genera l  ob jec t ions  t o  t h e  allowance 

of any o f f s e t s .  F i r s t ,  according t o  t he  p l a i n t i f f ,  t h e  aforementioned 

s t i p u l a t i o n  i n  Docket 21, supra,  was intended t o  cover a l l  payments on 

the  claim a s  w e l l  a s  g r a t u i t i e s ,  thus bar r ing  defendant from asserting 

payments on t h e  claim i n  t h i s  docket. Secondly, p l a i n t i f f  a l l e g e s  

t h a t  t h e  e n t i r e  course of dea l ings  and accounts between t h e  United 

21 40 Ind. C l .  Corn. 175, 223 (1977), rehear ing denied 41  Ind. C l .  Comm. - 
25 (1977). 
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S t a t e s  and t h e  p l a i n t i f f  is such t h a t  t h e  Commission i n  good conscience 
3/ - 

should d i s a l l o w  a l l  o f f s e t s  pursuant  t o  s e c t i o n  2 of our Act. We 

can summarily d i s p o s e  of  lai in tiff's second defense  by simply no t ing  

t h a t  s e c t i o n  2 of our  Act governing t h e  al lowance o r  d isa l lowance of 

of £ s e t s  based on "course of deal ings ' '  a p p l i e s  on ly  t o  g r a t u i t o u s  off s e t s .  

Payments on the cla im,  o r  l e g a l  o f f s e t s ,  i f  claimed and supported i n  

t he  record ,  must be  deducted from any i n t e r l o c u t o r y  award r e g a r d l e s s  

of t h e  "course of dea l ings . "  Yankton Sioux Tribe v .  United S t a t e s ,  

43  Ind.  C 1 .  Comm. 1 (1978). 

P l a i n t i f f ' s  c o n t e n t i o n  t h a t  t h e  o f f s e t  s e t t l e m e n t  i n  Docket 21, 

supra ,  b a r s  t h e  al lowance of any payments on t h e  c la im i n  t h i s  docket is  

a l s o  wi thou t  m e r i t .  The s t i p u l a t i o n  i n  Docket 2 1  provided: 

* * *It is f u r t h e r  s t i p u l a t e d  t h a t  s a i d  $90,000.00 
s h a l l  i n c l u d e  and r e p r e s e n t  any and a l l  o f f s e t s  and counter-  

' c l a ims  of whatsoever n a t u r e  t h e  defendant  has  a s s e r t e d  o r  
could  have a s s e r t e d  a g a i n s t  s a i d  Creek Nation,  P l a i n t i f f ,  * * *during t h e  pe r iod  from August 7 ,  1814 t o  and through 
June 30, 1956; and defendant  a g r e e s  t h a t  none of s a i d  o f f s e t s  
o r  counterc la ims cover ing s a i d  p e r i o d  from August 7,  1814 t o  
and through June 30, 1956, s h a l l  ever  be a g a i n  a s s e r t e d  
a g a i n s t  any of t h e  p a r t i e s  h e r e t o  i n  any f u r t h e r  l i t i g a t i o n  
between ,them, o r  e i t h e r  of them, and t h e  United S t a t e s  
hereby does  express ly  waive any r i g h t  h e r e a f t e r  t o  a s s e r t  
any of s a i d  o f f s e t s  o r  coun te rc la ims  included w i t h i n  s a i d  
pe r iod  from August 7,  1814 t o  and through June 30, 1956. 
C1. Ex. V-38, Docket 21. 

3 /  25 U.S.C. 70a. - 
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While the language of the 1959 stipulation may appear broader than 

was necessary to accomplish the intended purpose -- namely the settle- 
ment of gratuitous offsets -- no consideration payments or payments 

41 - 
on the claim were involved in Docket 21. Only gratuitous offsets 

could have reduced the interlocutory award in that case. Therefore, 

the parties in Docket 21 had no need to consider "payments on the 

claim," particularly payments arising out of unrelated Creek claims in 

other dockets. Under these circumstances it is inconceivable that 

the United States would have compromised its right to assert "payments 

on the claim" in some unrelated matter at some future date. Indeed, 

we have found nothing in the record that would even remotely suggest 

that the Government ever intended to pursue that course of action. 

Turning now to the matter at hand, we have examined each offset 

item claimed by the defendant. In support of its offset claims the 

defendant has submitted a detailed General Accounting Office Report, 

showing monies appropriated and disbursed to the Creek Nation pur- 

suant to the 1832 treaty. That report has been supplemented by 

supporting documents consisting of vouchers, receipts, and related 

correspondence. With the exception of one lost voucher, the payment 

of each particular item is adequately supported. The question then 

is whether each payment legally qualifies as a "payment on the claim." 

4 /  In Docket 21, the Creek Nation ceded its lands as an indemnity for the - 
costs of the Creek War under the Treaty of August 9, 1814, 7 Stat. 120, 
a treaty of "capitulation." The United States paid nothing for the 
ceded area under tne 1814 treaty. 

. . - .  
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I n  c a r r y i n g  o u t  t h e  p r o v i s i o n s  of A r t i c l e  I1 of t h e  1832 t r e a t y ,  

t h e  defendant  c la ims expendi tu res  of $249,780-19, a s  fol lows:  

( a )  $122,405.50 -- payments t o  i n d i v i d u a l  members of t h e  
Creek Nation f o r  l and  r e s e r v a t i o n s ;  

(b) $108,713.82 -- money rece ived  by Creek orphans and 
t h e i r  h e i r s  from proceeds of t h e  s a l e  of orphan 
l a n d s  ; 

(c )  $15,425.87 -- c o s t s  of l o c a t i n g  Creek r e s e r v a t i o n s ;  and 

(d) $3,235.00 -- c o s t s  of census -yo  determine t h e  number 
of r e s e r v e s  and l o c a t i o n .  

Under A r t i c l e  I1 t h e  United S t a t e s  "engage[dJU t o  survey t h e  

ceded l a n d s  from which 90 p r i n c i p a l  c h i e f s  of t h e  p l a i n t i f f  t r i b e  

were t o  s e l e c t  one s e c t i o n  each and each head of a Creek fami ly  was 

t o  s e l e c t  one-half s e c t i o n  each. A census  of e l i g i b l e  r e c i p i e n t s  

was t o  b e  t aken  under t h e  d i r e c t i o n  of t h e  P r e s i d e n t  and t h e  l a n d s  

s e l e c t e d  were t o  be rese rved  from s a l e  f o r  f i v e  y e a r s ,  u n l e s s  sooner 

d isposed of by t h e  owner. I n  a d d i t i o n ,  20 s e c t i o n s  of l and  were t o  

be s e l e c t e d  under t h e  d i r e c t i o n  of t h e  P r e s i d e n t  f o r  t h e  b e n e f i t  of 

t h e  Creek orphans,  s a i d  orphan l a n d s  t o  be d iv ided  and r e t a i n e d  o r  

s o l d  f o r  t h e i r  b e n e f i t ,  a s  t h e  P r e s i d e n t  might d i r e c t .  

Payments t o  I n d i v i d u a l s  f o r  Reserva t ions  - $122,405.50 

P l a i n t i f f  o b j e c t s  t o  t h e  al lowance of any c r e d i t  under t h i s  

ca tegory  because t h e  payments were made t o  i n d i v i d u a l s  and n o t  t h e  

Creek Nation. However, t h i s  is i n  d i r e c t  c o n f l i c t  wi th  our  d e c i s i o n  
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t h a t  t h e  i n d i v i d u a l  r e s e r v e s  were p a r t  of t h e  c e s s i o n  and t h e  p r in -  

c i p a l  c o n s i d e r a t i o n  under t h e  1832 t r e a t y .  The Court of Claims con- 

f i rmed t h i s  when i t  mandated t h a t  defendant  could  o f f s e t  "monetary 

c o n s i d e r a t i o n  rece ived  by t h e  t r i b e  o r  i t s  members a s  c a l l e d  f o r  by 

t h e  t r e a t y . "  [Emphasis added] 201 C t .  C1. a t  410. 

P l a i n t i f f  a l s o  o b j e c t s  t o  t h e  payment of some $86,800.00 under 

t h i s  ca tegory  because i t  was d i s b u r s e d  pursuan t  t o  S e c t i o n  4 of t h e  

Act of March 3, 1837, 5 S t a t .  186. The 1837 s t a t u t e  was enacted a s  

a supplement t o  t h e  1832 t r e a t y  i n  o r d e r  t o  pe rmi t  t h e  P r e s i d e n t  t o  

s e l l  a t  p u b l i c  a u c t i o n  a l l  unsold  r e s e r v e  l a n d s  and t o  compensate 

those  Creeks whose names had been omi t t ed  from t h e  o f f i c i a l  census  

r o l l  taken under t h e  1832 t r e a t y  a s  w e l l  as  t h o s e  whose names had 

appeared on t h e  census  r o l l  b u t  d i d  n o t  r e c e i v e  any l and .  The payments 

were made i n  f u l f i l l m e n t  of o b l i g a t i o n s  which defendant  assumed under 

Article 2 of t h e  1832 t r e a t y .  The record  shows t h a t  t h e  claimed 

amount was paid  o u t  t o  Creek i n d i v i d u a l s  pursuan t  t o  t h e  1832 

t r e a t y  and t h e  1837 Act and i t  is allowed a s  a payment o n  t h e  c l a i m  

h e r e i n .  

Proceeds of S a l e  of Orphan Lands - $108,713.82 

As noted above, A r t i c l e  11 of t h e  1832 t r e a t y  p e r m i t t e d  t h e  P r e s i d e n t  

t o  s e l l  f o r  t h e  b e n e f i t  of t h e  Creek orphans  t h o s e  l a n d s  p r e v i o u s l y  
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s e l e c t e d  and set a s i d e  f o r  them. The record  shows t h a t ,  i n  1836 and 

1837, $106,104.00 was ob ta ined  from t h e  sale of 20 s e c t i o n s  of orphan 

l a n d s .  I n  a d d i t i o n  $2,264.00 was r e c e i v e d  from t h e  l e a s e  of t h e  

l a n d s ;  $45.20 from t h e  f o r f e i t u r e  of a  d e p o s i t  on t h e  purchase p r i c e ;  

and $300.00 from i n t e r e s t  on d e f e r r e d  payments -- making a  t o t a l  of 

$108,713.82 r e a l i z e d  from t h e  l a n d s .  p l a i n t i f f ' s  on ly  o b j e c t i o n  

appears  t o  r e l a t e  t o  d e f e n d a n t ' s  l i s t i n g  of t h e  t o t a l  sum as repre-  

senting t h e  proceeds  of s a l e .  I n  any even t  t h e  e n t i r e  amount of 

$108,713.82 r e p r e s e n t s  proceeds  ob ta ined  from t h e  orphan l a n d s ,  and 

i t  is  a proper  o f f s e t  a s  a payment on t h e  c la im.  

Survey and Census Costs  - $18,660.87 

The balance  of d e f e n d a n t ' s  o f f s e t  c l a ims  under A r t i c l e  11 repre-  

s e n t  su rvey  h d  census  c o s t s  i n c u r r e d  i n  admin i s t e r ing  t h e  i n d i v i d u a l  

r e s e r v e  program. The survey and census  procedures  a s  s p e l l e d  o u t  i n  

A r t i c l e  I1 were i n t e g r a l  and necessa ry  p re l iminary  s t e p s  i n  t h e  s e l e c t i o n  

p rocess  f o r  l o c a t i n g  i n d i v i d u a l  r e s e r v e s .  These were special o b l i -  

g a t i o n s  assumed by t h e  defendant  under t h e  1832 t r e a t y  and,  as such,  

t h e  e x p e n d i t u r e s  a r e  al lowed as payments on t h e  claim. 

Removal of I n t r u d e r s  - $5,085.56 

Under A r t i c l e  V of t h e  t r e a t y  t h e  United States agreed t o  remove 

i n t r u d e r s  from t h e  Creek l a n d s  i n  t h e  same manner a s  i n t r u d e r s  might 

be removed by law from p u b l i c  l a n d s .  The defendant  c l a ims  expend i tu res  

of $5,085.56 i n  c a r r y i n g  o u t  t h i s  p r o v i s i o n .  While i t  could  be argued 
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that this undertaking was part of the inducement for the Creek cession, 

nevertheless, we find that the Government had a pre-existing obligation 

under the current law to protect Creek lands from white intruders. As 

noted by the Court of Claims in the Creek case, supra: 

The Federal Government had ample authority under the 
intercourse law of March 30, 1802, 2 Stat. 139, to 
protect the Creek Nation from physical intrusion 
upon Creek lands by white settlers. 51 

Under these circumstances the defendant's agreement to remove white 

intruders under the 1832 treaty did not amount to any new consideration 

flowing to the plaintiff tribe. Accordingly, the defendant's offset 

claim of $5,085.56 is disallowed. 

Article VIII Annuities - $201,900.00 
Under Article VIII of the treaty the United States agreed to pay 

the Creek Nation an additional annuity of $12,000 for five years, then 

$10,000 for a term of 15 years. Article VIII further provided that: 

All annuities due to the Creeks shall be paid in 
such manner as the tribe may direct. 

The defendant claims cash annuity payments to the Creek Nation 

under Article VIII from 1833 to 1852 in the amount of $201,900.00 of 

which $1,700 from the 1851 annuity payment was used to defray the 

expenses of a Creek delegation who visited Washington, D. C. Plaintiff 

201 Ct. C1. 386, 391. - 



4 3  Ind.  C1 .  Comm. 352 360 

r a i s e s  t h r e e  o b j e c t i o n s  t o  t h e  al lowance of t h e  above payments: (1) 

t h a t  $31,900 of t h e  above a n n u i t i e s  were used t o  pay spur ious  d e b t s ;  

(2 )  t h a t  t h e  $1,700 expend i tu re  f a r  an  I n d i a n  d e l e g a t i o n  a p p a r e n t l y  

produced no t r i b a l  b e n e f i t  and t h e r e f o r e  is  n o t  a  p roper  o f f s e t  

c i t i n g  Red Lake Pembina and White E a r t h  Bands, e t  a l .  v .  United S t a t e s ,  

9 Ind.  C 1 .  Comm. 457 ,  i n  s u p p o r t  t h e r e o f ;  and (3 )  t h a t  t h e r e  is no 

voucher suppor t ing  a p a r t i a l  annu i ty  payment of $5,000 f o r  t h e  year 

1835. The record  shows t h a t  t h e  defendant  d i d  advance a n n u i t y  payments 

f o r  t h e  yea r  1836-1837 i n  t h e  sum of $31,900 and t h a t  t h i s  money was 

du ly  rece ived  by t h e  r e p r e s e n t a t i v e  of the  Creek Nation.  The s t a t e d  

purpose f o r  t h e  payments was " t o  cnab le  them t o  pay t h e i r  d e b t s  s o  

t h a t  they could emigrate ."  Th i s  was n o t  a s i t u a t i o n  where t h e  

defendant  agreed t o  pay t r i b a l  d e b t s .  Here t h e  t r i b e  had f u l l  u s e  

of t h e  a n n u i t y  money, and t h e  t r i b a l  l e a d e r s  had a b s o l u t e  a u t h o r i t y  

t o  d i s b u r s e  t h e  money a s  they  saw f i t .  p l a i n t i f f ' s  o b j e c t i o n  t h a t  

t h e  monies went t o  s a t i s f y  "spurious" d e b t s  ( t h e r e  is no evidence 

t h a t  such was t h e  case )  and hence were of no t r i b a l  b e n e f i t  is  m i s -  

p laced i n  t h i s  i n s t a n c e .  

The $1,700 expended f o r  expenses of t h e  I n d i a n  d e l e g a t i o n  

was a p p a r e n t l y  d i sbursed  a t  t h e  r e q u e s t  of t h e  t r i b e  and would the re -  

f o r e  have been w i t h i n  t h e  a u t h o r i t y  of t h e  t r i b a l  l e a d e r s  as provided 

f o r  i n  A r t i c l e  V I I I  of t h e  t r e a t y .  F i n a l l y  w e  n o t e  t h a t  t h e  $5,000 
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annui ty  payment f o r  which no voucher e x i s t s  is adequa te ly  documented 

by o t h e r  evidence i n  t h e  record.  The defendant  h a s  produced a con- 

temporary disbursement a b s t r a c t  s igned by t h e  I n d i a n  agen t  which 

shows payment t o  t h e  Creeks of $5,000 f o r  a n n u i t i e s  f o r  t h e  year  

1835. The defendant  is t h e r e f o r e  al lowed a s  a payment on t h e  c la im 

annui ty  payments i n  t h e  sum of $201,900. 

A r t i c l e  IX Payment of Debts - $99,960.01 

Under A r t i c l e  IX of t h e  t r e a t y  t h e  United S t a t e s  agreed t o  pay 

t h e  Creek t r i b e  $100,000 " to  be  a p p l i e d  t o  t h e  payment of t h e i r  j u s t  

debts, and then to  t h e i r  own r e l i e f ,  and t o  be  d i s t r i b u t e d  as they may 

d i r e c t ,  and which s h a l l  be i n  f u l l  c o n s i d e r a t i o n  of a l l  improvements." 

The evidence of record  shows d e b t  payments pursuant  t o  Article I X  f o r  

the y e a r s  1832-1834 i n  t h e  sum of $99,960.01, which amount defendant  

seeks  t o  o f f s e t  a s  a payment on t h e  claim. P l a i n t i f f  a r g u e s  t h a t  s i n c e  

these  d e b t  payments were n o t  made f o r  t h e  l a n d s  ceded under t h e  t r e a t y  

but  r a t h e r  f o r  improvements, they  should n o t  be  al lowed as payments on 

t h e  claim. We f i n d  t h a t  i n  t h e  absence of any c o n t r a r y  i n t e n t i o n  

p l a i n t i f f ' s  improvements were ceded with t h e  l and  under t h e  1832 

t r e a t y .  Therefore  payment of t r i b a l  d e b t s  was c o n s i d e r a t i o n  f o r  t h e  

c e s s i o n  and t h e  defendant  i s  e n t i t l e d  t o  s e t  o f f  t h e  above amount a s  

a payment on t h e  claim. P r a i r i e  Band of t h e  Pottawatomie T r i b e  of 

Ind ians .  e t  a l .  v. United S t a t e s ,  Appeal No. 6-76 (1977) a f f ' g  38 Ind.  

C1. Corn. 128 (1976). 



4 3  Ind .  C 1 .  Comm. 352 

A r t i c l e  X De lega t ions  - $16,000 .OO 

I n  A r t i c l e  X of the t r e a t y ,  t h e  United S t a t e s  ag reed  t o  pay t h e  

sum of $16,000.00 as compensation and expenses  of t h e  Creek d e l e g a t i o n  

t o  t h e  1832 t r e a t y  proceedings i n  Washington, D. C. The r e c o r d  shows 

payment of t h e  $16,000, which amount t h e  de fendan t  now c la ims  a s  an 

o f f s e t .  P l a i n t i f f  o h j e c t s  t o  t h e  allowance of t h e  same p r i m a r i l y  

on t h e  b a s i s  of u n f a i r  and d i s h o n o r a b l e  d e a l i n g s .  As we i n d i c a t e d  

e a r l i e r  t h e  q u e s t i o n  of c o u r s e  of d e a l i n g s  between t h e  parties is 

r e l e v a n t  o n l y  t o  t h e  m a t t e r  of g r a t u i t o u s  o f f s e t s ,  n o t  payments on 

t h e  c la im.  Defendant i s  a l lowed t o  offset t h i s  amount as a payment 

on t he  c la im.  

A r t i c l e  X I  Payments - $23,279.96 

~ n d &  A r t i c l e  X I  of t h e  t r e a t y  t h e  United S t a t e s  agreed t o  pay 

t h e  f o l l o w i n g  c l a ims :  

1. For payments of  c e r t a i n  judgments o b t a i n e d  a g a i n s t  
the chiefs e i g h t  thousand f i v e  hundred and seven ty  
d o l l a r s .  

Of t h i s  amount t h e  de fendan t  c l a i m s  payment of  $8,303.36 f o r  t h e  

b e n e f i t  of  t h e  Creek c h i e f s .  

2 .  For l o s s e s  f o r  which t h e y  suppose  the United S t a t e s  
r e s p o n s i b l e ,  seven thousand seven hundred and ten 
d o l l a r s .  

Of t h i s  amount t h e  de fendan t  c l a i m s  payment of $7,698.90 f o r  t h e  b e n e f i t  

of t h e  Creek Nat ion .  
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3 .  For payment of improvements under t h e  t r e a t y  of 1826 
one thousand d o l l a r s .  

Defendant claims t h e  e n t i r e  amount was paid  by t h e  United States f o r  

t h e  b e n e f i t  of t h e  Creek Nation i n  1833. 

4 .  The t h r e e  fol lowing a n n u i t i e s  s h a l l  be pa id  f o r  l i f e :  
To Tuske-hew-haw-Cusetaw, two hundred d o l l a r s .  
To t h e  Bl ind Uchu King, one hundred d o l l a r s .  
To Neah Mico, one hundred d o l l a r s .  

Defendant c la ims $2,062 i n  annu i ty  payments under t h i s  p rov i s ion .  

5. There s h a l l  be paid  t h e  sum of f i f t e e n  d o l l a r s  f o r  each 
person who has emigrated wi thout  expense t o  t h e  United 
S t a t e s .  

Defendant c la ims  t h a t  $1,275 was expended f o r  se l f -emigra t ing  Creeks. 

6. There s h a l l  be  d iv ided  among t h e  pe rsons ,  who s u f f e r e d  
i n  consequence of being prevented from emigra t ing ,  
t h r e e  thousand d o l l a r s .  

For t h i s  purpose t h e  defendant  c la ims  $2,940.70 was pa id  t o  t h e  Creeks. 

I n  sum t h e  defendant  a l l e g e s  $23,279.96 as a payment on t h e  c la im 

under A r t i c l e  X I  of t h e  1832 t r e a t y .  P l a i n t i f f  concedes t h a t  t h e  

annu i ty  payments of $2,062.00 t o  t h e  t h r e e  Creek c h i e f s  are proper  

payments on t h e  c la im,  and they a r e  t h e r e f o r e  al lowed. 

P l a i n t i f f  does  o b j e c t  t o  $8,303.36 i n  d e b t  payments on grounds 

t h a t  t h e r e  might have been a payment of s p u r i o u s  c la ims  and, t h e r e f o r e ,  

t h e  expendi tu res  should n o t  be included a s  payments on the  claim. 

Fur ther ,  p l a i n t i f f  a s s e r t s ,  t h e  c la ims  had been brought by i n t r u d e r s  

upon t h e  Creek domain, and t h e  United S t a t e s  should have removed them. 

However, p l a i n t i f f  does  no t  q u e s t i o n  t h e  v a l i d i t y  of t h e  judgments 
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which were t h e  b a s i s  f s i  t h e  payments. A l l  of t h e  d i sbur semen t s  were 

made i n  s a t i s f a c t i o n  of j u d i c i a l  awards.  While t h e r e  were s t a t e m e n t s  

of d i s p l e a s u r e  and doub t s  a s  t o  t h e  fairness of the c i r cums tances  

su r round ing  t h e  i n d i v i d u a l  c a s e s ,  t h i s  is n o t  a  r eason  f o r  t h e  d i s -  

a l lowance  of  a  l e g a l  o f f s e t .  The amount of $8,303.36 is  al lowed as 

a  payment of the c la im.  

The p l a i n t i f f  o b j e c t s  t o  t h e  a l lowance  of d e f e n d a n t ' s  c l a i m  of 

$7,698.90 under pa rag raph  2 .  The payments were made t o  compensate 

i n d i v i d u a l  Creek I n d i a n s  f o r  l o s s e s  f o r  which t h e y  c la imed t h e  United 

S t a t e s  was r e s p o n s i b l e .  The o b j e c t i o n  is t h a t  t h e  payments were t o  

i n d i v i d u a l  Creeks  and n o t  t h e  Nation and t h a t  t h e  payments were f o r  

l o s s e s  and n o t  l a n d .  However, t h e  promise  of t h e  United  S t a t e s  t o  

re imburse  the Creek I n d i a n s  f o r  l o s s e s  of $7,710.00 was p a r t  of t h e  

inducement f o r  t h e  c e s s i o n  and shou ld  b e  inc luded  i n  t h e  a l lowance  f o r  

payments on t h e  c l a im.  As we have p r e v i o u s l y  n o t e d ,  payments t o  i n d i -  

v i d u a l  I n d i a n s  can  be o f f s e t ,  i f  p rov ided  f o r  under t h e  t r e a t y .  The 

sum of $7,698.90 is  a l lowed a s  a payment on t h e  c l a im.  

P l s i n t i f f s  o b j e c t i o n  t o  t h e  a l lowance  of t h e  $1,000 f o r  improvements 

under t h e  1826 t r e a t y  is s u s t a i n e d .  I n  t h i s  i n s t a n c e  t h e  agreement t o  

s a t i s f y  an  unpaid  o b l i g a t i o n  under t h e  p r e v i o u s  1826 t r e a t y  was no t  

c o n s i d e r a t i o n  f o r  t h e  c e s s i o n  under t h e  1832 t r e a t y .  ~ e f e n d a n t ' s  

o f f s e t  c l a i m  of $1,000 is d i s a l l o w e d .  
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P l a i n t i f f  o b j e c t s  t o  de fendan t ' s  c la im t o  t h e  $1,275 d i sbursed  t o  

t h e  se l f -emigra t ing  Creeks because they were i n d i v i d u a l  and no t  t r i b a l  

payments and because payments of "removal" expenses a r e  n o t  proper  

o f f  s e t s  under our Act. Objec t ion  is  a l s o  made t h a t  t h e  o f f  s e t  c la im 

of $2,940.70, cover ing l o s s e s  incur red  by Creeks a s  a r e s u l t  of being 

prevented from emigra t ing ,  a r e  ba r red  because they were payments t o  

i n d i v i d u a l  Creeks. Again.we f i n d  t h a t  t h e s e  s p e c i f i c  t r e a t y  o b l i -  

g a t i o n s  a r e  v a l i d  c o n s i d e r a t i o n  d e s p i t e  t h e i r  i n d i v i d u a l  a s p e c t s  and 

t h a t  t h e  p r o h i b i t i o n s  a g a i n s t  "removal" expenses i n  our  Act app ly  only  

t o  g r a t u i t o u s  expendi tu res .  Defendant is e n t i t l e d  t o  o f f s e t  both  

items. 

A r t i c l e  XIII - Pay of Blacksmiths and S t r i k e r s  $34,839.44; 
Educating Creek Chi ldren $60,000.00 

Under A r t i c l e  XIII of t h e  t r e a t y ,  t h e  defendant  agreed t o  expend 

$3,000 per  year  a t  t h e  d i r e c t i o n  of t h e  P r e s i d e n t  f o r  a term of twenty 

y e a r s  f o r  educat ing Creek c h i l d r e n ,  o r  a maximum of $60,000. Defendant 

f u r t h e r  agreed t o  p rov ide  t h e  emigra t ing  Creeks wi th  t h e  s e r v i c e s  of a 

blacksmith f o r  20 y e a r s .  The United S t a t e s  provided t h e s e  blacksmith  

s e r v i c e s  from 1837 t o  1860 a t  a t o t a l  c o s t  of $34,839.44, which amount 

t h e  defendant  now cla ims a s  a proper  o f f s e t .  The p l a i n t i f f  does n o t  o b j e c t  
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to the claim for blacksmith services. The defendant is allowed an o f f s e t  

credit in the amount of $34,839.44. 

With respect to expenditures for educating Creek children, the 

defendant says that it spent more than the $60,000 authorized by the 

treaty. It does claim $60,000 as an offset based on the following 

items: 

1. Pay for Superintendents acd 
Teachers 

2. Pay for Superintendents and 
Teachers 

3. Pay of Teachers for Creek Children 14,970.00 
at Choctaw Academy 

4. Erection and Repair of School 
" Buildings 

5. Pay of Miscellaneous Employees 1,939.15 

Total $ 68,535.00 

Of the above items we have concluded that the following expenditures 

for education purposes under Article XI11 qualify as payments on the 

claim and are proper offsets: 

1. Pay for Superintendents and Teachers $ 2,593.37 

2. Pay of Teachers for Creek Children 14,970.00 
at Choctaw Academy 

3. Erection and Repair of School 
Buildings 

4. Pay of Miscellaneous Employees 464.40 

Total $ 22,364.48 
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We have d i sa l lowed  d e f e n d a n t ' s  c l a im of $41,561.52 i n  t e a c h e r s '  

pay, $3,534.25 f o r  t h e  e r e c t i o n  and r e p a i r  of s c h o o l  b u i l d i n g s  and 

$1,474.75 f o r  pay of misce l l aneous  employees, o r  a t o t a l  of $46,570.52 

a s  money improperly claimed by t h e  defendant  a s  an  o f f s e t .  The record  

shows t h a t  Congress never  a p p r o p r i a t e d  any money t o  cover  t h e  above 

expenses when i n c u r r e d ,  bu t  i n s t e a d  d i s b u r s e d  t h e s e  sums from p l a i n t i f f ' s  

" ~ n t e r e s t  on Creek Fund," which of course  was t h e  I n d i a n s '  money t o  

begin  wi th .  It i s  t r u e  t h a t  t h e r e a f t e r  t h e  United States under t h e  

Act of August 7 ,  1882, 22 S t a t .  301, sought  t o  re imburse  t h e  Creek Nat ion 

f o r  a l l  improper expend i tu res  made by t h e  Government from t h e  p l a i n t i f f  ' 8  

orphan fund.  However, t h e  1882 A c t  i nc luded  t h e  fo l lowing  p rov i so :  

Provided F u r t h e r ,  That t h e  S e c r e t a r y  of t h e  I n t e r i o r  
is hereby a u t h o r i z e d  and i n s t r u c t e d  t o  charge  t h e  
sum of s ix ty-nine  thousand n i n e  hundred and f i f t y -  
s i x  d o l l a r s  and s i x t y - e i g h t  c e n t s  used f o r  g e n e r a l  
purposes  of t h e  Creek Nat ion,  a g a i n s t  t h e  g e n e r a l  
fund of s a i d  n a t i o n ,  and s a i d  sum s h a l l  be r e t a i n e d  
by t h e  S e c r e t a r y  of t h e  I n t e r i o r  i n  such i n s t a l l m e n t s  
a s  s h a l l  n o t  s e r i o u s l y  embarass t h e  o b j e c t  of t h e  
annua l  a p p r o p r i a t i o n s  f o r  t h e  suppor t  and n e c e s s i t i e s  
of t h e  Creek Nation.  . . [emphasis s u p p l i e d ]  

According t o  t h e  GAO r e p o r t ,  which sets f o r t h  a l l  t h e  d isbursements  

from t h e  Creek orphan fund,  some $69,354.82 was d i s b u r s e d  f o r  "genera l  

~ u r p o s e s , "  and inc luded  i n  t h a t  sum was t h e  $46,570.52 d i s b u r s e d  f o r  

t e a c h e r s  s a l a r i e s ,  employees s a l a r i e s ,  and b u i l d i n g s .  Without a doubt 

t h e s e  are t h e  same "genera l  purposes" e x p e n d i t u r e s  c i t e d  i n  t h e  above 

p r o v i s o  of t h e  1882 Act. Thus, t h e  defendant  a c t u a l l y  
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r e q u i r e d  t h e  Creeks t c  re imburse  i t  f o r  t h e  $46,570.52 expendi ture .  

The defendant  cannot have t h i s  money o f f s e t  i n  t h i s  case,and we there- 

f o r e  d i s a l l o w  t h e  same as  a payment on t h e  c la im.  

Defendant i s  t h e r e f o r e  e n t i t l e  t o  set of f  a s  payments on t h e  

c la im a g a i n s t  t h e  i n t e r l o c u t o r y  award of $8,365,552, t h e  sum 

of $647,124.08 l e a v i n g  a f i n a l  award i n  f a v o r  of t h e  p l a i n t i f f  of 

$7,718,427.92. 

We Concur: 

John T. Vance, Commissioner 

%\ h?,, , m9 N. e&&_ 
~ a r g a r e q / H .  ~ i e r ' c e ,  Commissioner 

~ r H n t l e y  Blue,  ~pfnmis6ioner 
I' 


