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OPINION OF THE COMMISSION 

Pierce, Commissioner, delivered the  opinion of the Comnission. 

T h i s  case is  before the Commission on remand from the Court of 

Claims. United Sta tes  vi .  The Oneida Nation of New York, &., 201 

C t .  C1. 546, 477 F 2d, 939 (1973). The decision under review by the 

court re la ted  t o  claims 3 through 7 i n  Docket No. 301, reported a t  26 

Ind. C1. Comn. 138 (1971). The docket involved claims under clauses 3 

and 5 of Section 2 of the  Indian Claims Connnission Act, 60 Sta t .  1049, 1050, 

(l946), fo r  addit ional  compensation f o r  lands i n  New York S t a t e  which were 

acquired by New York Sta te  from the Oneita Indians i n  25 separate t r e a t i e s  
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during the period 1795 t o  1846. The court affirmed the Commission's 

holding tha t  the Trade and Intercourse A c t  of 1790, 1 Stat .  137, 138, 

and subsequent amendments i n  e f fec t  during the period involved in  t h i s  

case, established a specia l  re la t ionship  between the Indians and the 

United Sta tes  which imposed a f iduciary duty upon the  Federal Government 

regarding Indian land transactions;  tha t  the Act applied t o  t ransfers  

between the Indians and the S ta te  of New York, the  Federal Government, 

owing a f iduciary duty t o  the Indians regardless of whether the other 

party t o  the  land transaction was a pr ivate  person o r  a s t a t e ;  affirmed 

the decision of the  Commission with respect t o  two of twenty-five t r e a t i e s  

because a Federal Representative was ac tual ly  present a t  the t r e a t y  signing, 

and held tha t  with respect  t o  the remaining 23 t r e a t i e s  the Federal Govern- 

ment would be> ' l iable  as a f iduciary i f  the Government had e i t h e r  ac tual  o r  

constructive knowledge of the  t r e a t i e s  between the  Oneida Indians and the 

S ta te  of New York. The case was remanded t o  the Connnission t o  decide the  

i ssue  of whether the Federal Government had ac tual  or  constructive knowledge 

of the 23 t r e a t i e s .  

In remanding the  case t o  the  Commission the Court s ta ted:  

Although the  Govemment did not ac tual ly  pa r t i c ipa te  
i n  the  remaining t r e a t i e s ,  we hold the f iduciary re la t ion-  
ship would continue t o  e x i s t  i f  the Govemment had e i t h e r  
ac tual  o r  constructive knowledge of the t r e a t i e s .  With 
such knowledge, i f  the  Government subsequently fa i l ed  t o  
protect  the  r i g h t s  of the  Indians, then there  would be a 

breach of the f iduciary relat ionship.  This Court does not 
see  any d i s t inc t ion  between par t i c ipa t ion  and f a i l u r e  t o  
exercise a duty, and knowledge and the  f a i l u r e  t o  exercise 
the same duty. Id., a t  554. 
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The court then suggested i n  a footnote the various items which 

could be construed a s  imposing constructive knowledge on the  Government. 

the footnote s t a ted  as follows: 

It is not d i f f i c u l t  t o  contemplate possible items 
which could be construed as  imposing constructive 
knowledge upon the  Government. For example: the  
p o s s i b i l i t i e s  t h a t  the t r e a t i e s  were regis tered  with some 
government agency; t h a t  there was pert inent  correspondence 
re la t ing  t o  the t r e a t i e s ;  tha t  the t r e a t i e s  were ref lec ted  
i n  federal  land maps; tha t  the t r e a t i e s  a l t e red  the s t a t e  
land tax s t ruc tu res  which might have been ref lec ted  i n  
federal  government s t a t i s t i c s ;  tha t  the  s e a t  of the  
Government being i n  New York i t s e l f  imposed knowledge 
and other s imi lar  items. Finally, it was a l s o  suggested 
a t  o r a l  argument tha t  the  United Sta tes  Government ac tual ly  
ass i s t ed  i n  the  subsequent removal of these Indians t o  the 
Sta te  of Wisconsin. I f  t h i s  be the case, then i t  could 
be assumed tha t  someone i n  the federal  bureaucracy knew 
why the Indians were moving, i.e. the s a l e  of t h e i r  lands 
t o  the S ta te  of New York. Id. a t  555. 

We believe t h a t  the record in  t h i s  phase of the case, a s  ref lec ted  i n  

our Findings of Fact, es tabl ishes  tha t  the Government had constructive know- 

ledge of a l l  of the 2 3  t r e a t i e s ,  and probably had ac tual  knowledge of 

of them. 

Beginning i n  1789 the United Sta tes  Government followed a policy of 

cent ra l iz ing federal  management of Indian matters, Its paramount control  

over Indian a f f a i r s  was embodied i n  the  Consti tut ion which had been adopted 

t h a t  year. In the Indian Trade and Intercourse ac t s ,  beginning with the 

f i r s t  one i n  1790, supra, the Federal Government established procedures 

f o r  s e t t i n g  boundaries and removing and punishing white encroachment on 

Indian t e r r i t o r i e s .  This Act provided i n  pert inent  part :  

1 t . . . no s a l e  of lands made by any Indians, o r  any 
Nation o r  t r f j e  of..Zndians wi th in  the  United Sta tes ,  
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s h a l l  be val id  t o  any person o r  persons, o r  t o  any 
s t a t e ,  whether having the r i g h t  of pre-emption t o  
such lands o r  not ,  unless the same s h a l l  be made 
and duly executed a t  some public t r ea ty  held under 
the  authori ty of the  United States," 1 Sta t ,  137, 
138 (emphasis added). 

To ef fec tuate  the control  which the United Sta tes  had under the Con- 

s t i t u t i o n  and the Indian Trade and Intercourse Act, federal  agents were appointed 

by the Federal Government t o  res ide  with the  various t r i b e s  and t o  represent 

the United States ,  carrying out i t s  ear ly  policy of attempting t o  bring about 
'\ 

the assimilat ion of the Indians in to  non-Indian society, The agents and 

subagents l ived with o r  near the  Indians under t h e i r  supervision and became 

intimately aware of the  da i ly  happenings and a c t i v i t i e s  of the t r ibes ,  

including t h e i r  councils,  re l tg ious  observances, economy, and t h e i r  re la t ions  

with the neighboring whites, The agents and subagents were required t o  

submit de ta i led  reports  concerning the number of Indians under t h e i r  jur is -  

d ic t ion  and the amount of land which they occupied from time t o  time. The 

agents were a l s o  required t o  give the  Federal Government t h e i r  opinions on 

the progress being made by the  Indians towards c i v i l i z a t i o n  and t o  make what- 

ever recammendations they considered proper, 

Between 1790 and 1795 the Federal Government went t o  great  lengths t o  

maintain good re la t ions  with the Six Nations i n  New York S ta te  because they 

feared t h a t  those Indians might jo in  the  Indians i n  Ohio who were then a t  

war with the  United States.  The s t r a t e g i c  location of the Six Nations 

along the  principal  supply routes t o  the Old Northwest could have presented 

a major th rea t  t o  the Federal Government i f  an a l l i ance  was formed between 

the Six Nations and the  h o s t i l e  Ohio Indian t r ibes ,  who with the help of 

the B r i t i s h  were carrying on intermitant  warfare against  the  United States 



43 Ind. C1. Comm. 373 

c i t izens .  The proximity of the Six Nations t o  the Bri t ish-held f o r t s  

a t  Niagara and Oswego and a l s o  t o  Canada, made those Indians pa r t i cu la r ly  

susceptible t o  Br i t i sh  influence, Under the  Jay Treaty the  Br i t i sh  promised 

t o  leave the  border posts by June 1, 1796, and did so, but they continued 

t o  exert  influence on the  Indians near the  Canadian border u n t i l  the 

close of the  War of 1812. As a r e s u l t  of these circumstances the federal  

Indian agents and subagents were required t o  maintain a c lose  sunmilance 

over the  a c t i v i t i e s  of the Indians in  New York Sta te ,  and t o  report  a l l  

matters of concern t o  the  Secretary of War who was then i n  charge of Indian 

a f f a i r s .  

From 1792 t o  1880 federal  Indian agents resided i n  close proximity t o  

the Six Nations i n  New York. Until  1824 these agents reported d i r e c t l y  
z 

t o  t h e  Secretary of War and a f t e r  tha t  t o  the  Commissioner of Indian Affairs  

who was a l s o  i n  the  War Department. 

During the  period when the  Art ic les  of Confederation were in  e f f e c t  

New York S ta te  made it  c l e a r  t o  the Federal Government and t o  the  Indians 

residing within i t s  borders tha t  i t  considered the S ta te  power over the 

Indians t o  be paramount. New York Sta te ' s  attempt t o  subvert the Federal 

Governmenfs t r e a t y  negotiations a t  the t r e a t y  of Fort Stanwick i n  1783 

and 1784 a r e  deta i led  i n  our decisions concerning claims 1 and 2, 20 Ind. C1. 

C-. 337 (1969), 26 Ind. C1. Comm. 583, (1971), and 37 Ind. C1.  Comn. 

522 (1976), and a l so  i n  the  decision of the Court of Claims affirming our 

decisions. United Sta tes  v. Oneida Nation of New York, e t  a l . ,  Ct . 
C l .  (decided May 17, 1978). New York S t a t e  continued t o  take the  
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the  same posit ion concerning i ts  super ior i ty  i n  control  over Indian 

a f f a i r s  a f t e r  the Consit i tut ion was adopted, and a f t e r  the Trade and 

Intercourse Act was passed. On March 27, 1794, the  New York Sta te  Legis- 

l a t u r e  enacted l eg i s l a t ion  (17th Session, Chapter IX) , which appointed 

t rus tees  fo r  the  Indians residing within New York State and granted them 

f u l l  power to  make agreements o r  arrangements with the Six Nations respecting 

t h e i r  lands so tha t  they would produce an annual income f o r  the Indians 

and insure t h e i r  good w i l l  and friendship. The Act provided t h a t  any 

conveyances of land obtained by the Trustees from the  Indians were t o  be 

i n  fee simple and fo r  the  use of the people of New York State. In  the 

ac t  of March 5, 1795, the  Legislature authorized the  Governor and others 

as he might appoint, t o  make any arrangements with the St. Regis Indians 

with respect tod  t h e i r  land claims i n  New York t h a t  would tend t o  insure 

t h e i r  goodwill and friendship. In subsequent l eg i s l a t ion  other persons 

were appointed t o  negotiate with the Oneida, the Onondaga and the Cayuga 

t r ibes  r e l a t i v e  t o  t h e i r  lands, The agents were authorized t o  a l l o t  lands 

to  the Indians i n  severa l ty  i f  they so desired. The a c t s  provided for  the 

payment of annui t ies  t o  the Indians i n  re turn  f o r  t h e i r  land. The a c t  

provided t h a t  lands which were the basis for the  annuit iee should be 

surveyed and l a i d  out i n t o  l o t s  not exceeding 250 acres and offered 

for sale a t  public auction, Also, on April 9, 1795, the Legislature 

appointed the  Governor and several  men t o  a c t  as agents for  the people 

of New York t o  make such arrangements with the Oneida, Onondaga, and 

Cayuga t r i b e s  r e l a t i v e  t o  t h e i r  lands as would promote the i n t e r e s t  of the 

Indians and preserve t h e i r  confidence i n  the j u s t i c e  of New York State. 
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The agents were authorized t o  a l l o t  land i f  the Indians s o  desired. 

In return fo r  any residue of land not required f o r  allotment, the agents 

were authorized t o  s t i p u l a t e  perpetual annui t ies  t o  be paid t o  the  Oneida 

and Cayuga t r ibes .  Also on April 9,  1795, the Legislature enacted another 

b i l l  which authorized the Governor o r  any agent he might appoint t o  t r e a t  

with any Indian t r i b e  or  t r i b e s  fo r  the purchase of t h e i r  claims t o  land 

in  northern New York S ta te  i n  such form and on whatever terms the  Governor 

o r  h i s  agents might deem bes t  for  New York State.  

The f i r s t  t r ea ty  between the Oneida Nation and the  S t a t e  of New York 

which is the subject  of t h i s  s u i t ,  is the  Treaty of September 15, 1795. 

The circumstances surrounding t h i s  t r ea ty ,  par t icular ly  with respect t o  

the Federal Government's a t t i t u d e  toward what New York S ta te  was doing, turned 

out t o  be a good indicat ion of what the future would be regarding the re la t ions  

between the Federal Government, New York Sta te  and the Oneida Nation as  well 

as  other Indian t r i b e s  l iv ing within the s t a t e ,  Early i n  March of 1795, 

I s rae l  Chapin who was the Federal Indian Agent t o  the New York Indians, 

died, and h i s  son, I s r a e l  Chapin, Jr., was appointed t o  succeed him. 

In his formal ins t ruct ions  from the Federal Government, Chapin was to ld  

t h a t  he was t o  serve under the Superintendent f o r  the Northern D i s t r i c t ,  

and tha t  he was t o  communicate through the  Superintendent and t o  the  

Secretary of War i n  Philadelphia any s ign i f i can t  occurrences regarding 

the Indians within h i s  agency. On May 22, 1795, I s r a e l  Chapin, Jr,, 

wrote t o  Secretary of War Timothy Pickering informing him t h a t  the  

Commissioners designated by the Sta te  of New York t o  t r e a t  with the  New 

York Indians had convened a meeting with the  Oneida Nation fo r  the  
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purpose of negotiat ing a t r e a t y  f o r  the  purchase of Oneida lands. On 

June 16, 1795, i n  response t o  an inquiry dated June 13, 1795, from Sec- 

re tary  of War Pickering, W i l l i a m  Bradford, Attorney General of the United 

Sta tes ,  advised Pickering t h a t  the  Act of March 1, 1793 (a version of the 

Indian Trade and Intercourse Act then i n  e f fec t ) ,  prohibited the s a l e  of 

Indian lands t o  persons o r  s t a t e s  unless effectuated by a t r ea ty  o r  

convention entered i n t o  by the  Federal Government. He appeared t o  

acknowledge New York's preemption r igh t s  t o  .the Indian lands within its 

borders, but s t a t e d  that a s  the  Indians s t i l l  had t i t l e  t o  the land, the 

purchase of the land by New York was not permissable i n  the absence of 

the approval of the United States.  On June 23, 1795, Secretary Pickering 

presented t o  President Washington fo r  his approval a d r a f t  of a l e t t e r  

directed t o  Gpvernor George Clinton of New York r e l a t i v e  t o  the Federal 

Government's posi t ion on the  l e g a l i t y  of New York Sta te ' s  dealings 

with the  Indians i n  New York respecting t h e i r  lands. Pickering informed 

the President that i f  the  President approved,the l e t t e r  would be sent  by 

the next day's post. President Washington approved the d ra f t  and the 

l e t t e r  was sent  t o  Governor Clinton accompanied by a copy of the  June 16 

opfnion of the  Attorney General. In June of 1795 John Jay 

replaced Clinton a s  Governor of New York. On July 3, 1795, Secretary 

Pickering wrote t o  Governor Jay concerning New York'e proposed negotiations 

with the hondagas, ~ayugas ,  and the Oneidas for the  purchase of t h e i r  lands. 

He enclosed a copy of the  Attorney Generalr s opinion. On July 13, 1795, 

Governor Jay repl ied  to Pickering's Ju ly  3, l e t t e r ,  s t a t i n g  t h a t  having 
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recently entered i n t o  h i s  o f f i ce  he was not ye:: famil iar  with New York's 

Indian policy and thus h i s  reply t o  Pickering's l e t t e r  had been delayed. 

Pertinant par ts  of h i s  l e t t e r  a re  quoted i n  our finding No. 7. H i s  

l e t t e r  indicates t h a t  despi te  h i s  inexperience as Governor of New York 

State,John Jay considered the  power of New York over the Indians i n  tha t  

s t a t e  t o  be paramount. On July  16, 1795, Secretary Pickering wrote a 

most curious l e t t e r  t o  Governor Jay i n  which he s t a ted  t h a t  he had been 

infonned by a member of the New York Legislature tha t  the  a c t  of t h a t  

l eg i s l a tu re  authorizing the  purchase of lands by New York from the  

Onondaga, Oneida, and Cayuga Indians required an applicat ion t o  the  Federal 

Government for  a t r e a t y  to  be held, but tha t  a f t e r  reading Governor Jay's 

l e t t e r  he real ized the member of the  l e g i s l a t u r e  had been i n  er ror .  Pickering 

stated tha t  i t  was  i n  re l iance  on t h i s  misinformation t h a t  Pickering had 

informed I s r a e l  Chapin, Jr., the federal  Indian agent t o  the  t r i b e s  i n  

question, t h a t  the New York Indian Connnissioners would be ac t ing i n  

v io la t ion  of the laws of the  United Sta tes  i f  they negotiated any pa r t i cu la r  

t r e a t i e s  with the New York Indians. 

On June 29, 1795, Secretary of War Pickering wrote t o  Federal Indian 

Agent, I s rae l  Chapin, Jr., r e l a t i v e  t o  the proposed t r e a t y  between New 

York and the Oneidas, Onondagas, and Cayugas for  the  purchase of some of 

their lands. He advised Chapin t h a t  he was t o  give no a i d  o r  countenance 

t o  the  measure because it is "repugnant t o  the law of the United Sta tes  

made t o  regulate trade and intercourse with the Indian t r ibes .  The 

Attorney General of the United Sta tes  has given h i s  opinion that the  

reservation of those t r i b e s  within the S ta te  of New York, formed 

no exception t o  the General Law; but whenever purchased the  bargains 
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must be made a t  a t r e a t y  held under the authori ty of the  United States." 

Chapin was a l so  directed to  t e l l  the Indians tha t  any bargains they 

made a t  such a t r e a t y  as tha t  t o  be held by the S ta te  of New York would 

be "void". . He was to ld  t h a t  a s  the  guardian of Indian right. he  

must advise them not t o  I. i s t e n  t o  any of the invi ta t ions  of the Com- 

missioners unless those Commissioners had author i ty  from the United 

States t o  c a l l  a treaty, which they did not have. On July 3, 1795, 

Secretary Pickering again wrote t o  Agent Chapin expressing h i s  displeasure 

tha t  Jasper Parrish,  a federal  employee, and l a t e r  t o  be appointed an 

Indian subagent i n  New York Sta te ,  had ass i s t ed  the New York Sta te  Indian 

Commissioners i n  invi t ing  the  Cayugas and Onondagas t o  a t r ea ty  without 

Secretary ~ i c k e r i n g ' s  authorization. 

On July  18, 1795', Governor Jay wrote t o  Secretary of War Pickering 

s t a t i n g  t h a t  the St. Regis Indians had a claim t o  lands i n  northern New 

York State;  t h a t  i n  previous negotiations the s t a t e  had agreed t o  t r e a t  

with these Indians and t h a t  l eg i s l a t ion  had been passed authorizing the  

Governor t o  do so. Governor Jay then requested through Secretary Pickering, 

tha t  the President of the  United Sta tes  appoint one o r  more commissioners 

t o  hold a t r e a t y  with the St. Regis Indians so  t h a t  the extinguishment of 

t h e i r  claims t o  the  lands might be conducted i n  accordance wi th  the a c t  

of Congress of March 1, 1793 (the then Indian Trade and Intercourse Ac t ) .  

On Ju ly  21, 1795, Secretary Pickering wrote t o  President Washington con- 

cerning his recent communications with Governor Jay of New York. He 

pointed out t o  the President the d i f fe ren t  ways i n  which New York Sta te  . 

was going about i ts  negotiat ions with the St .  Regis Indians and i t s  
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negotiations with the  Onondagas, Cayugas, and Oneidas. In the  case of 

the St. Regis New York S ta te  appeared t o  believe t h a t  the Indian Trade 

and Intercourse Act required t h a t  a federal  agent be present with author i ty  

t o  oversee and approve any t r e a t y  tha t  was made between the  St. Regis 

Indians and the S ta te  of N e w  York, whereas i n  the  case of the  other 

Indians Governor Jay 's  a t t i t u d e  was t h a t  New York S ta te  could do a s  it 

pleased without federal  permissLon. He  enclosed with h i s  l e t t e r  copies 

of a l l  the communications he had received from Governor Jay. On July 27, 

1795, President Washington repl ied  t o  Secretary Pickering's l e t t e r  s t a t i n g  

t h a t  i f  the t r e a t i e s  with the Oneidas, Onondagas and Cayugas had taken 

place on July  15, as the  communications from Governor Jay indicated, then 

any "further  sentiment now on the unconst i tu t ional i ty  of the  measure would 

be recd. too late." The President s t a ted  tha t  i f  the t r e a t i e s  had 

not i n  f a c t  taken place y e t  Pickering then should "obtain the  bes t  advice 

you can on the  case and do what prudence, with a due regard t o  the 

Constitution and Laws, s h a l l  dictate." 

On July 31, 1795, Agent Chapin wrote t o  Secretary Pickering informing 

him tha t  the S ta te  of New York had purchased lands from the Cayuga Indians 

and that  Pickerin* l e t t e r  of June 29 and h i s  l e t t e r  of June 3 had not 

arr ived u n t i l  a f t e r  Chapin had returned from the  t r e a t i e s  so  tha t  he had 

been unable t o  comply with the  ins t ruct ions  contained i n  the  l e t t e r .  

Chapin informed the Secretary t h a t  he would t r ave l  t o  the Oneidas a t  once 

and attempt t o  prevent them from t rea t ing  with New York. On August 19 

Chapin again wrote t o  Secretary Pickering s t a t i n g  t h a t  he had gone t o  

the  Oneidas and informed them of the i l l e g a l i t y  of t h e i r  t r e a t i n g  w i t h  
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New York State.  Chapin reported t h a t  the New York Commissioners were 

offering t o  purchase Oneida lands and t h a t  the  Oneidas were divided 

on the  matter of se l l ing ,  some wishing t o  self and some being very 

much against  it .  Eventually the Oneidas and the s t a t e  commissioners 

reached an impasseover the  amount of land t o  be purchased and the  price 

t o  be paid and the  t r e a t y  negotiations w e r e  discontinued. 

On &gust 26, 1795, Secretary Pickering replied t o  Chapin's l e t t e r  

of July 31st ,  s t a t i n g  i n  par t  a s  follows: 

I received your l e t t e r  informing of the t r ea ty  held a t  
Scipio where the  Cormnissioners of New York purchased the 
land of the  Onondagas and Cayugas; and tha t  you proposed t o  
go t o  Oneida where you supposed that  t r i b e  might be influenced 
t o  avoid a sa le .  seeing the~onrmissioners were ac t ing i n  defiance 
of the law of the United Sta tes ,  it was e n t i r e l y  proper not t o  give 
them any countenance; and a s  t h a t  law declares such purchases of 
the ~ n d i a n ?  a s  t h o s e  ccjmmissioners were attempting t o  make, invalid 
it was a l s o  r i g h t  t o  inform the Indians of the  law and of the 
i l l e g a l i t y  of such purchase. But having done t h i s  much, the 
business might there be l e f t .  The negotiation is probably 
f inished ere now: if not ,  you may content yourself with giving 
the Oneida the information above proposed, & there t o  leave 
the matter. [Comn. Ex. 11, Docket 3431 ( k p h a s i s  added. ) 

On October 9,  1795, I s r a e l  Chapin, Jr., advised Secretary Pickering 

tha t  he had been informed t h a t  a t  a t r e a t y  held i n  Albany the  Oneida Indians 

had ceded 100,000 acres of t h e i r  land t o  New York State.  

There can be no question on the  bas is  of the above facts tha t  the 

Federal Government was completely informed concerning New York S ta te ' s  

in tent ion t o  buy land from the Oneida Indians; t h a t  i t  believed the 

transaction t o  be unconstitutional,  and a l s o  i l l e g a l  under the Indian Trade and 

Intercourse A c t ,  and t h a t  it so  advised the  Governor of New York and i ts  

own M i a n  agent i n  New York State. It is a l so  c l e a r  t h a t  the Federal 
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Government was not ser ious ly  concerned over the i l l e g a l i t y  of  the purchase 

of Oneida lands o r  of any in jus t i ce  tha t  might be done t o  the  Oneida 

Indians and contented i t s e l f  with being sure tha t  the agent was present 

a t  the t r ea ty  negotiations and expressed the opinion of the Attorney 

General t o  those who were present a t  those negotiations. If. . . having 

done t h i s  much, the business might there be lef t . "  and there it was most 

ce r t a in ly  l e f t .  This was the l a s t  time tha t  the Federal Government would 

make even a pretense of in te r fe r r ing  with New York S ta te ' s  attempts t o  

negotiate t r e a t i e s  fo r  land cessions with any of the New York Indians, 

and ce r t a in ly  with the Oneida Indians. 

We have made no findings concerning the t r e a t y  of June 1, 1798,or the 

t r ea ty  of June 4, 1802,because there were Federal Government representat ives 

c lea r ly  i n  attendance a t  those t r ea ty  signings, and the Court of Claims 

has ruled tha t  the Government had actual  not ice  of those t r e a t i e s  with 

New York State.  O f  the  remaining treaties we s h a l l  discuss in  some d e t a i l  those 

between March 21, 1805 and February 24, 1837, with reference t o  the Government's 

ac tual  o r  constructive knowledge of the t r e a t i e s .  Regarding the eight  

t r e a t i e s  negotiated between June 19, 1840 and the l a s t  t r e a t y  i n  t h i s  

s u i t ,  February 25, 1846, we d i d  not make findings regarding the  Govern- 

ments knowledge because i n  the Treaty of Buffalo Creek between the  United 

Sta tes  and the Six  Nations, January 15, 1838, 7 S t a t  550, Ar t i c le  13 

provided t h a t  fu ture  purchases of Oneida land by the  S ta te  of New York 

were authorlzed and therefore we believe the United Sta tes  became chargeable 

with knowledge .of- all creaties which ensuzd between the Oneidas and the 

s t a t e  a f t e r  that date, 
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Throughout the period covered by t h i s  s u i t  the Federal Indian agents 

i n  New York S ta te  played conf l ic t ing  ro les  with regard t o  Indian, s t a t e ,  

and Federal Government re la t ions .  As ea r ly  a s  March 11, 1793, the New 

York S ta te  l eg i s l a tu re  enacted a law which appointed I s r a e l  Chapin, then 

Indian Agent t o  the  Six Nations, t o  be a S ta te  agent fo r  the purpose of 

t r ea t ing  with the  Oneidas, the  Onondagas, and Cayugas for  the  purchase 

of some of t h e i r  lands for New York State.  On June 2,  1797, John Taylor, 

an employee i n  the  o f f i ce  of the  Comptroller of the S ta te  of New York, 

c e r t i f i e d  tha t  $2,300 w a s  delivered t o  I s r a e l  Chapin, Jr., t o  be d is t r ibuted 

a s  New York S ta te  annuit ies due t o  the Cayuga Indhns  (Findings 41 and 42). 

It appea tha t  the  Federal Indian Agent d is t r ibuted the  New York Sta te  

annui t ies  t o  the  Six Nations on an informal bas i s  a t  l e a s t  u n t i l  January 

15, 1808, whed' Erastas Granger, the  Federal Indian Agent t o  the Six 

Nations wrote t o  Governor Tompkins of New York S ta te  t h a t  he was aware of 

the f a c t  t h a t  i t  was cost ing New York S ta te  "upward of $500 annually t o  

transport  and pay over the  annuit ies from the S ta te  of New York t o  the 

Oneidas, Onondagas and Cayuga Indians." His l e t t e r  continued: 

Having the agency of the United Sta tes  t o  the  Six Nations, 
and being ass i s t ed  by Jasper Parrish,  Esq.  of Canandiagua who has 
been appointed an a s s i s t a n t  agent, we have concluded t o  make a 
proposal t o  you f o r  doing the  business & we w i l l  receive the money 
i n  Albany - t ransport  and pay it over t o  the Indians - taking t h e i r  
receipts  according t o  Law, f o r  $350. - I f  required we w i l l  give 
secur i ty  f o r  performance. 

The law seems t o  require tha t  an agent be appointed on the par t  
of the  s t a t e  who s h a l l  pay over the  money t o  the  agent of the United 
S ta tes  - I f  our proposal is  accepted Mr.  Parr ish can be the agent of 
the  State.  - having of ten  t o  v i s i t  the  d i f fe ren t  t r i b e s  of Indians 
& our a t t e n t i o n  i n  some measure from having annually t o  transport  
do l l a r s  from Albany taken up with t h e i r  a f f a i r s ,  a r e  reasons why we can 
do the  business cheaper than any other  person, - If the proposal is 
accepted we s h a l l  be so l i c i tous  i n  rendering sa t i s fac to ry  services. 
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The record makes i t  c l e a r  tha t  from 1808 a t  l e a s t  through 1823, 

Federal Indian Sub~Agent Jasper Parrish acted as agent fo r  the S ta te  of 

New York i n  d i s t r ibu t ing  New York S ta te  annuit ies t o  the  New York Indians 

These act ions of the Federal Indian agentsin New York S ta te  were duly 

communicated t o  t h e i r  superiors i n  the War Department i n  Washington. 

Erastas Granger who served as  a Federal Indian agent t o  the Six Nations 

from 1804 through 1818 and was headquartered i n  Buffalo was a l s o  a Judge 

of the Court of Common Pleas for  Niagara County i n  the  S ta te  of New York 

from 1808 through 1818, A t  other times during t h i s  period he served as 

a surveyor of the Port of Buffalo, Collector of the  Port,and United 

Sta tes  Postmaster a t  Buffalo. According t o  h i s  biographeq he performed 

the dut ies  of a l l  h i s  o f f i ces  through deputies except fo r  h i s  posi t ions 

as  Federal Indian Agent and New York S ta te  Judge, As  Federal Indian 

Agent t o  whom subagent Jasper Parrish had t o  report  and who was headquartered 

a t  Canandiagua not f a r  from Buffalo, Judge Granger must have been f u l l y  

informed concerning the s a l e s  of Six Nations'lands t o  New York S ta te  and 

the  services of the  Federal Indian subagent ac t ing as  agent f o r  the  S ta te  

of New York i n  the payment of New York S ta te  annuit ies t o  the  Indians. 

During Granger's t e r n  a s  Indian agent and a s  Judge of the  New York Court 

of Common Pleas, the New York S ta te  l e g i s l a t u r e  passed severa l  laws 

r e l a t i v e  t o  t r e a t i e s  of cession of Oneida land t o  the  S ta te  of New York 

involving consideration and cash and annuit ies,  the l a t t e r  undoubtedly 

being dis t r ibuted by Federal Indian subagents ac t ing on behalf of the 

Comptroller of New York State.  These laws were published along with 

a l l  other New York S ta te  laws i n  volumes e n t i t l e d  "Laws of New York" 
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and copies of these  laws would have been sen t  t o  a l l  New York S t a t e  

Judges including Judge Granger. 

In  addi t ion  t o  ac t ing  f o r  the  S t a t e  of New York and d i s t r i b u t i n g  

New York S t a t e  annui t ies  t o  the  New York Indians, some of  the  agento, 

p a r t i c u l a r l y  Jasper  Par r i sh ,  served a s  i n t e r p r e t e r s  i n  t r e a t y  t a l k s  

between the  S t a t e  and New York Indians. 

From time t o  time the  Indians i n  New York S t a t e  communicated with 

the  Federal Government i n  Washington complaining about t he  f a c t  t h a t  New 

York S t a t e  was taking t h e i r  lands away from them. In 1802 Handsome 

Lake, a leader  i n  the  Seneca Nation, wrote a p e t i t i o n  t o  President  Jefferson 

complaining of, among o ther  things,  recent  s a l e s  of land t o  New York S ta t e  

by the  Six Nations and by the  Oneida Nation. In response,President 

Jefferson pointed out  t h a t  such s a l e s  even t o  a s t a t e  were forbidden by 

federa l  law unless  an agent of the  United S ta t e s  at tended the  s a l e s  t o  

see t h a t  t he  Indian 's  consent was f r e e l y  given; t h a t  a s a t i s f a c t o r y  pr ice  

was paid; and then reported t o  the  Federal Government what had been done 

fo r  t h e  Federal Government's approval. He mentioned the  f a c t  t h a t  United 

S ta t e s  o f f i c i a l s  had been present a t  the  t r e a t i e s  of June 1, 1798, and 

June 4, 1802 between New York S t a t e  and the Oneida Nation. The 

President s a i d  t h a t  t h e  Federal Government had confidence i n  those agents 

t o  s e e  t h a t  the  Oneidas had given t h e i r  consent f r e e l y  and t h a t  t he  s a l e  

was f a i r .  He s t a t e d  t h a t  i t  was h i s  opinion t h a t  t he  Oneidas had the  

r igh t  t o  s e l l  t h e i r  land and t h a t  the  s a l e s  had not been in jur ious  t o  the  

Indians; t h a t  while they had depended on t h e  hunt i n  the  past they should 

now turn t o  ag r i cu l tu re  which would r equ i re  much smaller parcels of land 
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and would be b e t t e r  f o r  them in t he  long run. It seems t h a t  t h e  President  

was p l a in ly  encouraging the  Six Nations t o  s e l l  t h e i r  "surplu~'~ land t o  

New York Sta te .  

As ea r ly  a s  1808 the  Federal Government and New York S t a t e  were 

thinking of moving Indians from the  e a s t  t o  the  newly acquired lands i n  

the  west. In a l e t t e r  dated Decembe~ 21, 1808, Federal Indian Agent and 

New York S ta t e  Judge, Eras tas  Granger wrote t o  Secretary of War Dearborn 

concerning problems he was encountering a s  Federal Indian Agent i n  New York 

S ta t e .  He wrote of white c i t i z e n s  who were constant ly s t e a l i n g  from and 

general ly har rass ing  the  Indians of t he  Six Nations and s t a t e d  t h a t  t he re  

ex is ted  i n  the  minds of many white people i n  the  United S t a t e s  a s t rong 

prejudice aga ins t  t he  Indians. He then spoke of the f a c t  t h a t  he had 

learned the  Federal Government had purchased from c e r t a i n  Indian t r i b e s  

a l a rge  t r a c t  of country ly ing  west of t h e  Miss iss ippi  River,  and s t a t e d  

t h a t  if the  Federal Government would a l l o c a t e  some of t h a t  land t o  the  

Six Nations he might be a b l e  t o  persuade them t o  move t o  such western 

lands where they would be f r e e  of the  harassment of  the  New York S t a t e  

c i t i z e n s  and beyond the  inf luence of B r i t i s h  agents and f ac to r s .  He 

expressed the opinion t h a t  t h e  Six Nations might form a good b a r r i e r  

aga ins t  the  unfr iendly and h o s t i l e  Indians res id ing  i n  the  west and t h a t  

t h e  western country would be more s u i t a b l e  t o  the  work of c i v i l i z i n g  the  

Six Nations. 

On February 19, 1810, Red Jacket ,  a leader  of  the  Seneca Indians, 

on behalf of himself and o ther  leaders  of the  Six Nations,directed a 

message t o  the  President  of  t he  United S ta t e s ,  t r ans l a t ed  by agent 
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Jaspe r  Pa r r i sh  i n  the  presence of agent and Judge Erastas  Granger. 

This cowrmnication a l s o  contained complaints of t he  numerous depredations 

committed aga ins t  the  Indians by the  whites i n  New York S t a t e  and the  

f a i l u r e  of t he  Federal Government t o  l i v e  up t o  i ts 1794 Treaty committments 

t o  pro tec t  and indemnify the  Six Nations. He reminded t h e  President  t h a t  

a t  t he  time of the  Treaty of  1794 the  Federal Treaty Commissioners had 

warned t h e  Six Nations t h a t  t he  time might come when enemies of the United 

S t a t e s  would endeavor t o  a l i e n a t e  t h e  f r iendship  of t he  h d i a n q a n d  he s t a t e d  

t h a t  t he  time had indeed come, He s a id  t h a t  he was aware of chuonic d i s p u ~ s s  

ex i s t ing  between the  United S t a t e s  and England and of the  e f f o r t s  of the  

B r i t i s h  agents i n  Canada t o  turn  t h e  western Indians aga ins t  t he  United 

Sta tes .  He s a i d  t h a t  a  general  counci l  of t h e  Six Nations had been ca l l ed  

and i t  had been resolved t h a t  they would be loyal  t o  the  United S ta t e s  
1 

and t h a t  a  l a r g e  deputation of Six Nation Indians had been s e n t  t o  a 

council  i n  t h e  west t o  persuade those Indians t o  a l s o  remain loyal  t o  

the United States. 

As s t a t e d  above, a f t e r  1795, the  Federal Government made no e f f o r t  t o  

prevent t he  Oneida Indians from negotiat ing with New York S t a t e  f o r  the 

s a l e  o f  t h e i r  lands, and i n  f a c t ,  Federal Indian agents who were present i n  

New York S t a t e  took an a c t i v e  r o l e  i n  subsequent t r e a t i e s  between the  

United S ta t e s  and the  Oneida Indians and a l s o  i n  encouraging the  removal of 

the Oneidas and o ther  members of t he  Six Nations from New York S t a t e  t o  the  

west. In 1810 the  Ogden Land Company was formed t o  explo i t  t he  preemption 

r i g h t s  it owned i n  land belonging t o  the  Six Nations i n  the  western par t  

of t he  S t a t e  of  New York, pr imari ly land which was located i n  the  Seneca 

reservat ions.  David A. Ogden was a t  one time a representa t ive  of the  S t a t e  



of New York i n  Congress. Peter  B, Porter,  another partner in  the  Ogden Land 

Company, became Secretary of War of the United States i n  1828. Two 

other  ac t ive  partners were Thomas L. Ogden and Robert Troup. These men 

apparently had considerable influence i n  New York S ta te  Government 

as well a s  i n  Federal Government c i rc les .  It was the purpose of t h i s  

company t o  have the S ta te  of New York purchase the  land of the  Six Nations 

and then the company could exercise its preemption r igh t s  by buying the 

land from the  S t a t e  of  New York. The c i t i z e n s  of New York S ta te  were very 

eager t o  have the  Indians leave the  s t a t e  and as the memorials from the  

various chiefs o f  the  Six Nations ind icate ,  they made l i f e  a s  unpleasant 

as possible for the Zndians l iv ing  i n  t h e i r  midst. Indian agents 

Granger and Parrish were deeply involved i n  the plans of both New York 

S ta te  and the Ogden Land Company t o  bring about the removal of the Six Nationa 

t o  t h e  west and the acquis i t ion  of their lands by New York State. In 1808 

Agent Granger wrote t o  Secretary of War Dearborn suggesting tha t  i t  would 

be i n  the best i n t e r e s t  of the Indiana t o  move t o  lands west of the 

Mississippi which the Government had recently acquired. He expressed 

confidence in h i s  ability t o  persuade the Indians t o  move. In 1811 Agent 

Jasper Parriah wrote t o  Governor Tompkins of New York offering t o  rrolieit 

the Senecas t o  a e l l  erne of t h e i r  lands t o  New York State. Subsequently 

there was continuous correspondence between the Secretarier of War and 

the Governor8 of New York State regarding the removal of the S t x  Nations t o  

some country i n  the  west, A t  eome point Jasper Perrish became a t  leame 

an informal employee of the Ogden Land Company and the record cantafnr 

evidence tha t  he was paid foc h i s  ~erv ices  ia attempting to  b r b g  about 
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the  s a l e  of Indian lands t o  New York and the removal of New York Indians 

west. 

In the correspondence between the Federal o f f i c i a l s  and the New York 

State officials and a l s o  between the Federal o f f i c i a l s  and the Ogden Land 

Company partners concerning the  removal of the New York Indians there was 

a good deal of discussion about the proper place t o  remove them but never 

any discussion about the l e g a l i t y  o r  i l l e g a l i t y  of the s a l e  of New York 

Indian lands t o  the State of New York. The Federal Government was hes i tant  

t o  move the New York Indians t o  Indiana, Ohio o r  I l l i n o i s  although Federal 

o f f i c i a l s  f e l t  the more c i v i l i z e d  New York Indians would have a good 

e f fec t  on the western Indians and would insure the loyalty of those Indians 

t o  the United Sta tes  i n  the event of fur ther  t rouble with Great Br i t ian  

after the  War of 1812. However, the Federal Government pointed out t o  

New York S ta te  t h a t  i f  some of the New York Indians were s e t t l e d  i n  s t r a t e g i c  

locations i n  Ohio, I l l i n o i s ,  o r  Indiana and the Government l a t e r  wished t o  

acquire tha t  property f o r  i t s e l f  it would be much more d i f f i c u l t  t o  get  it 

from the New York Indians than from the Indians who were already there. 

After much correspondence it was decided t o  allow the  New York Indians t o  

attempt t o  buy land from the  Winnebagos and Menminee Indians in  the 

Michigan Terr i tory  i n  a location near Green Bay i n  what is  now the  Sta te  

of Wisconsin. Our findings d e t a i l  the long and complicated negotiations 

between the New York Indians and the  Menominees and Winnebagoe and the 

part played i n  those negotiat ions by the  Federal Indian k e n t a ,  the Ogden 

h n d  Campany, the  S ta te  of New York and the Federal Government. h 1818 
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David Ogden wrote t o  President  James Monroe a t  t he  Presidents  request ,  

and gave him the  h i s t o r y  of  the  removal e f f o r t  up t o  t h a t  time, In  t h a t  

repor t  Mr. Ogden informed the  President  t h a t  t he  Six Nations were receiving 

approximately $16,000 per year i n  annui t ies  from New York Sta te .  In 1818 

Ogden was then a member of Congress from New York and was attempting t o  

have Jasper  Par r i sh  made the  chief agent f o r  the  Six Nations i n  the  place 

of Erastus Granger, In h i s  correspondence with Par r i sh  during t h a t  year  

i t  was c l e a r  t h a t  both of  them were deeply involved i n  the  business of 

g e t t i n g  the  Six Nations out  of New York, and i f  possible  west of the 

Mississippi  River. A t  one point David Ogden became very dis turbed a t  the  

news from Parr i sh  that t he re  was a move onfoot  t o  move the  Onondaga and 

Oneida Indians t o  the  Tonnewanda and Buffalo reserva t ions  on which land 

the  Ogden Land Company had preemption r igh t s .  This move, i f  c a r r i e d  out ,  

would delay the  acqu i s i t i on  of  t h a t  land by New York S t a t e  and u l t imate ly  

by the  Ogden Land Company. Par r i sh  and the  members of the  Ogden Land 

Company had a l s o  become aware of t he  a c t i v i t i e s  of c e r t a i n  missionaries  

who were l i v i n g  i n  the  v i c i n i t y  of t h e  Six Nations and who were attempting 

t o  persuade them t o  hang on t o  t h e i r  land and t o  re fuse  t o  move west. 

Ogden suggested t o  h i s  partner,&, Por ter ,  t h a t  i f  those people r e a l l y  had 

any inf luence on t h e  Indians i t  might be advisable t o  f ind  some way t o  

"quiet  them." 

Some of the  Indians themselves became deeply involved i n  the  removal 

plans, notably a Reverend W i l l i a m s ,  an Indian from t h e  St.  Regis t r i b e  with 

an English education, who res ided  for a while with t h e  Oneidas and converted 
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many of them t o  Christ ianity.  He involved himself with the Ogden Land 

Company, with o f f i c i a s  of the S ta te  02 New York and with the Federal 

Indian agents i n  New York S ta te  i n  connection with the removal plans 

pa r t i cu la r ly  the plan t o  remove the  Indians t o  the area  near Green Bay 

i n  Wisconsin. Ultimately land was purchased by the  Six Nations from the 

Winnebagos and Menominee Indians only t o  have par t  of it ceded by the 

Menominees t o  the United Sta tes  Government. After a great  deal of con- 

fusion and negotiat ion another t r e a t y  was entered i n t o  by the  United States 

and the  Menominees, and land was s e t  as ide  i n  Wisconsin fo r  the  Six Nations 

i f  they desired t o  move there. A t  no time did the  United Sta tes  o f f e r  

t o  buy the land of the  Six Nations i n  New York and give them land any- 

where e lse .  It seems t o  have been understood by the Federal Government 

t h a t  the New York Indians would dispose of t h e i r  land t o  the  S ta te  of New 

York and then would mwe west. The Federal Government would guarentee 

the  Indians land west of the  Mississippi only i f  they would agree t o  remove 

and t h e i r  expenses would be paid only i f  they moved. 

The Oneida Nation was s p l i t  on the matter of the  wisdom of removing 

t o  the  west. Some ac tua l ly  did go t o  Green Bay, Wisconain,but many 

of them stayed i n  New York State.  In November of 1818 the Oneidas 

directed a memorial t o  President James Monroe explaining t h e i r  posi t ion on 

the question of removal. In  the course of it they s t a ted  tha t  "your 

pet i t ioners  have sold t o  the S t a t e  of New York a great  portion of t h e i r  

reservation. . ." They s t a t e d  that they had been given t o  understand, and 

they hoped t h a t  it was not t rue ,  t h a t  the Government of the United States 

was determined t o  have them removed from t h e i r  present abode whether they 
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were w i l l i n g  t o  go o r  not and they begged the  Federal Government t o  reassure 

them on t h i s  score. 

No more was heard of the  Indian Trade and Intercourse Act i n  the 

correspondence, memorials and other o f f i c i a l  documents r e l a t i v e  t o  the 

s a l e  of N e w  York Indian lands t o  the S ta te  of New York and the  removal of 

the Indians t o  the west except in  a memorandum dated March 17, 1819, wr i t t en  

by David Ogden regarding the  problem of securing t i t l e  t o  the  land on which 

t h a t  company had the preemptive r ight .  In the  memorandum Ogden admitted 

t h a t  securing the land "legally" would probably mean dealing with the 

United Sta tes  Government and he mentioned i r k  par t i cu la r  the f a c t  tha t  the 

Senecas and the Oneidas had treaties with the United Sta tes  and t h a t  they 

were subject in  a l l  matters i n  trade and intercourse to  the regulat ions of 

the  Federal Government. H e  s t a t ed  tha t  the President of the  United Sta tes  

had the  power t o  enter  i n t o  t r e a t y  negotiations with those Indians and 

t h a t  a s  a matter of public concern fo r  the  i n t e r e s t  of the S ta te  of New 

York he was sure tha t  the  President would a t  a l l  times be incl ined t o  

give e f fec t  t o  New York S ta te ' s  views and wishes on the  matter of securing 

t i t l e  t o  the lands of the Indians residing i n  New York State.  Mr. Ogden 

proved t o  be a t r u e  prophet. 

In August of 1821, the  Oneida Chiefs and Headmen again wrote t o  

President James Monroe complaining of t h e i r  treatment by New York S ta te  

and of the indifference toward t h e i r  welfare shown by the Federal Government. 

They a l s o  complained about the Reverend Williams, t h e i r  missionary, who had 

gone t o  Green Bay, Wisconsin, t o  obtain lands from the  western Indians for 

the Oneidas and other members of the Six Nations t o  move to. They expressed 
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outrage and confusion t h a t  t h e i r  minis te r  should plan t o  get  t h e i r  land 

away from them and t o  s e t t l e  them among wild Indians i n  the  west and s a i d  

t h a t  they would not  go west. They sa id  t h a t  t h e i r  reservat ion had already 

been diminished and was very small,  but they hoped t o  keep what they 

had f o r  themselves and f o r  the  generations t h a t  would come a f t e r  them. 

They warned the  President  

was ac t ing  out of s e l f i s h  

t ransac t ion  f o r  himself. 

t h a t  i t  was probable t h a t  the  Reverend Will iams 

motives and was g e t t i n g  something out of the 

They mentioned i n  p a r t i c u l a r  how small their 

reserva t ions  i n  New York had become and reminded the  United S ta t e s  of the  

c lose  and f r i end ly  r e l a t i o n s  they had alwayes enjoyed with the  United 

S ta t e s  s ince  the  beginning of the  Revolutionary War. Secretary of War 

Calhoun responded t o  the  Oneidas,attempting t o  assure  them t h a t  they 

would never be.,forced t o  go west unless  they wished t o  do so,  but t h a t  he 

f e l t  i t  would be t o  t h e i r  advantage t o  remove beyond the  white set t lements  

and it was f o r  t h i s  reason t h a t  a deputation of t he  Six Nations with the 

Reverend Williams had been allowed t o  v i s i t  t h e  western 'Indians a t  Green 

Bay, Wisconsin. On January 22, 1822,the Oneidas wrote t o  President  

Monroe again complaining of the  ac t ions  of Reverend Williams and a l s o  of 

the  Ogden Land Company who were t ry ing  t o  persuade the  Oneidas t o  go t o  

Wisconsin. The President  was t o l d  that t he  Reverend W i l l i a m s  had been 

dismissed from t h e i r  midst and t h a t  he should never be considered a s  

represent ing the  Oneida Nation. They a l s o  warned the  President  t h a t  there 

were some ind iv iduals  i n  t h e  t r i b e  who had probably been bribed by Williams 

and would represent  to  t h e  President  t h a t  t h e  t r i b e  was w i l l i n g  t o  s e l l  

t h e i r  lands t o  New York and move west, but  t h a t  t he  whole scheme had 
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been by specula tors  i n  the  Ogden Lane Company whose s o l e  objec t  

was t o  ge t  t he  Indians away from t h e i r  land. The Oneida Chief wr i t i ng  

the  memorial s a id  t h a t  t he  Stockbridge Indians were apparent ly w i l l i n g  t o  

go west but t h a t  t he  Stockbridge had no au thor i ty  t o  speak f o r  the  Oneida 

Nation. The President  was reminded t h a t  f o r  a long time t h e  Oneidas had 

been engaged i n  the  a r t  of c u l t i v a t i n g  t h e i r  land; t h a t  they had es tab l i shed  

a r e l ig ious  community and had founded a school f o r  t he  education of t h e i r  

young people. They s t a t e d  t h a t  i f  they l e f t  t h e i r  home i n  New York i t  

would mean giving up a l l  t h e  advantages of civf.1ization f o r  t he  p r iv i l ege  

of going back t o  hunting and f i sh ing ,  They then s a i d  t h a t  they had 

discovered t h a t  Captain Par r i sh ,  t h e i r  Indian Agent, had become deeply 

involved i n  the  plan t o  remove the  Oneidas from t h e i r  land. 

In  1823 Thomas Ogden of  t h e  Ogden Land Company wrote t o  the  Secretary 

of War t e l l i n g  him t h a t  t he  Six Nations would be s a t i s f i e d  with the  t r a c t  

which had been purchased from the  Menominee and Winnebago Indians i n  Wisconsin 

and s t a t i n g  t h a t  one of t he  two main p a r t i e s  i n  the  Oneida Nation were 

very much agains t  moving from t h e i r  New York reservat ion.  He reminded the  

Secretary of War t h a t  t he  Ogden Land Company held the  preemptive r i g h t  t o  

much of the Six Nation$ reserva t ion  land and tha t  t he  company had always 

been active i n  promoting negot ia t ions  i n  the  Michigan Ter r i to ry  and i n  

attempting t o  persuade the  New York Indians t o  remove thence. H e  s a i d  

t h a t  the Chr is t ian  Party of t h e  Oneida Nation were more disposed t o  go to 

t h e  west but t h a t  they were confronted by t h e  numerical supe r io r i ty  of t h e i r  

opponents i n  t h e  t r i b e  who were ac t ing  under the  inf luence of "an unprincipled 

and contumacious leader  openly opposing every e f f o r t  t o  c i v i l i z e  and i n s t r u c t  
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h i s  countrymen." 

In Apri l  of 1824 Commissioner of Indian Affa i rs  Thomas McKenney 

wrote t o  the  ch ie f s  of t h e  Oneidas, Onondagas and Seneca Indians encouraging 

them t o  go west but assuring them t h a t  they would not  be forced out of New 

York S t a t e  by the  Federal Government. In  rep ly  t o  the  complaint made the 

previous year  regarding t h e i r  agent,  Jasper  Par r i sh ,  and t h e i r  minister ,  

t h e  Reverend W i l l i a m s ,  t h e  Connnissioner sa id  t h a t  he had refer red  their 

complaint t o  General Por te r  (a  par tner  i n  the  Ogden Land Company and l a t e r  

t o  become Secretary of War) and t h a t  Po r t e r  had found the  Oneida's charges 

not  t o  be well  founded. Commissioner McKenney advised the  Indians tha t  the  

Federal Government believed t h a t  they would be f a r  b e t t e r  o f f  i n  Wisconsin 

but  t h a t  no force would be applied t o  requi re  them t o  leave New York State .  

On February 11, 1825,Soloman Hendricks wrote t o  the  Secretary of War 

regarding the  removal of members of the  Six Nations t o  Green Bay,  isc cons in. 

He advised Secretary Calhoun t h a t  he had been appointed by the  Indians 

t o  represent  them and present  a p e t i t i o n  t o  the  New York S t a t e  Legislature 

asking t h a t  t h e  Indians be paid i n  f u l l  the value of the  lands they owned 

i n  New York whenever they were ready t o  move t o  Green Bay. He s t a t e d  tha t  

the  s t a t e  had only given $2.00 an ac re  f o r  t he  Indian 's  land when they 

purchased it. He s a i d  t h a t  a b i l l  then before t h e  New York S t a t e  Assembly 

t o  purchase t h e  land would probably pass. He adivised Secretary Calhoun 

t h a t  the  Stockbridge Indians were making plans t o  move t o  Green Bay, Wis- 

consin and t h a t  they were s e l l i n g  their remaining land i n  New York Sta te  

t o  the  S t a t e  of New York. 



4 3  Ind. Cl. Comm. 373 199 

On January 15, 1827, Jasper Parrish, a s  agent for the Six Nations i n  

New York, wrote t o  Commissioner McKenney giving him the required information 

regarding the Six Nations s t i l l  in  New York State.  He to ld  hfm, among 

other things,  tha t  the Oneida Nation had sold part  of t h e i r  lands t o  New 

York S ta te  i n  the preceeding year. He reported the  decrease i n  the number 

of Indians l iv ing on the reservationgmentioning pa r t i cu la r ly  the Oneidas 

some of whom had already gone t o  Green Bay, Wisconsin. He  reported tha t  

the Seneca Nation had sold 5 small reservations on the Genesee River and 

part  of three other reservations t o  the owners of the preemptive r i g h t s  

i n  tha t  land. P a r r i s h f s  reference t o  the Oneida's sa les  t o  New York S ta te  

were concerned with the Treaty of Fesruary 1, 1826,between the F i r s t  

Christ ian Party avd New York State.  

Correspondence continued between partners of the Ogden Land Company 

and Federal o f f i c i a l s  i n  Washington, D. C., concerning the removal of the 

New York Indians i n  general and the Oneidas i n  par t icular .  

The Ogden Land Company was great ly  disturbed over disputes which had a r i sen  

over the amount of land which had been secured for the New York Indians from 

the  Menominee and Winnebago Indians and were urging the Government t o  settle 

the matter. In December of 1827 Commissioner of Indian Affa i rs ,  McKenney 

wrote t o  M r .  Troup of the Ogden Land Company expressing the Federal 

Government's support of the plan t o  move the Six Nations t o  the Green Bay 

area. He assured the Ogden Land Company that the  Government was aware 

of the great  i n t e r e s t  t h a t  company had i n  being sure  t h a t  the Six Nations got clear 

t i t l e  t o  the land i n  Wisconsin so  tha t  those who moved there might safely 

remain i n  Wisconsin and t h a t  others might be persuaded t o  follow them. 
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Commissioner McKenney wrote s imi lar  l e t t e r s  t o  Thomas Ogden on January 2 ,  

1828, and a l s o  on January 15, 1828, assuring Mr.  Ogden tha t  i t  was the 

intention of the United Sta tes  Government t o  r i d  New York of i t s  Indians 

and move them t o  Green Bay a s  soon a s  possible. On February 26, 1829, 

Peter B. Porter ,  who was a partner  in  the  Ogden Land Company, and had 

been appointed Secretary of War, named Nathan Szrgeant a s  Indian Agent 

a t  Green Bay with responsibi l i ty  fo r  the  New York Indians l i v i n g  i n  tha t  

area. On June 4, 1829, the new Secretary of War, John Eaton, wrote to  

Jasper Parrish t e l l i n g  him that  while the Federal Government f e l t  tha t  i t  

would be i n  the best  i n t e r e s t  of the New York Indians for  them t o  leave 

the Sta te  of New York and s e t t l e  i n  Green Bay, there were no means a t  the 

disposal of the Government t o  a s s i s t  them i n  tha t  move, and tha t  the 

Indians should.be to ld  t h a t  when they got t o  Green Bay they could then 

place themselves under the  protection of the  United Sta tes  and under the Federal 

laws made f o r  the  governance of Indian a f f a i r s .  He  suggested that since 

New York S ta te  was par t i cu la r ly  in teres ted  in  having the Indians leave the 

s t a t e ,  it might be well f o r  Parrish to  go t o  the  s t a t e  and ask for its 

f inancia l  he lp  i n  moving the Indians £rum the s t a t e .  

On December 23, 1829, Thomas Ogden of the  Ogden Land Company wrote t o  

Commissioner of Indian Affairs  McKenney advising him tha t  the Oneida Nation 

had sold a portion of t h e i r  land t o  the Sta te  of New York i n  the expectation 

of moving t o  Green Bay, Wisconsin. This l e t t e r  r e f e r s  t o  the Treaty of 

October 8, 1829, between the  First Christ ian Party and New York State.  Ogden 

expounded h i s  views on the r igh t  of the  o r ig ina l  s t a t e s  t o  extend the aperation 

of t h e i r  laws over the Indian t r i b e s  within t h e i r  borders, notwithstanding 
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"the views of W i l l i a m  Penn t o  the contrary". The Society of Friends had 

t a k m  a strong posi t ion on i l l e g a l i t y  of the s a l e s  t o  the  s t a t e s  by Indian 

t r i b e s  without the sanction of the  Federal Government. Ogden was taking 

exception t o  t h i s  view and urging the l e g a l i t y  of the  New York t r e a t i e s  

buying land from the  Six Nations. He spoke disparagingly of what he ca l led  

the  "Georgia business" and was scornful of the  e f f o r t s  of the  Quakers who 

were trying t o  persuand the Indians t o  remain i n  New York S ta te  and hang 

on t o  t h e i r  lands. It is perhaps worthy of note tha t  i n  the case of Georgia, 

one of the 13 o r ig ina l  s t a t e s ,  the Federal Government f e l t  obliged t o  

enter  in to  t r e a t i e s  with the Indians residing i n  tha t  s t a t e  and purchased 

t h e i r  land which the United Sta tes  then turned over t o  the S ta te  of Georgia. 

The Federal Government f e l t  under no such obligat ion with regard t o  the 

Indians i n  the S ta te  of New York. 

On February 13, 1830, Secretary of War Eaton wrote t o  John Bell ,  

Chairman of the  House Committee on Indian Affa i rs ,  defending the removal 

policy of the Federal Government and the r e s e t t l i n g  of the  Indians from the  

e a s t  on western lands. The Secretary refer red  t o  the conf l ic t ing  legal  

opinions concerning federa l  and s t a t e  control  over Indians res id ing within 

the  borders of the o r ig ina l  s t a t e s .  He s t a t e d  t h a t  i n  h i s  opinion the denial 

of the  states1 r i g h t  t o  deal with the Indians within t h e i r  borders was 

denying the  sovereignty of the pa r t i cu la r  s t a te .  He s t a ted  t h a t  the time 

had come when the  Indians should be made t o  understand tha t  t h e i r  best  

i n t e r e s t  lay  i n  removing t o  the  west, and t h a t  the compacts ca l led  " t r e a t i e s  

and upon which they r e l y  a r e  of no sufficiency against  the  sovereignty and 

power of a ~ t a t e . ' ~  He sa id  he f e l t  the Indians must be persuaded t o  leave 

the  statesand go where the  Government could J e ~ a l l y  care f o r  them. 
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On March 8, 1830, Commissioner McKenney wrote t o  Chairman Bell s t a t i n g  

that  about 5,000 Indians from New York would be moving t o  Green Bay, Wisconsin. 

On March 25, 1830, Superintendent Ingersoll  wrote t o  Indian Commissioner 

McKenney report ing tha t  the Orchard Party of the Oneida Indians wae planning 

t o  s e l l  i ts land and tha t  i f  Mr.  McKenney could o f f e r  su f f i c ien t  inducements, 

M r .  Ingersoll  believed tha t  a l l  of the Oneidas would ul t imately s e l l  

t h e i r  land and go t o  Wisconsin. Since the  United Sta tes  was not buying 

Oneida land,Ingersoll could only have been re fe r r ing  t o  purchases by the 

Sta te  of New York. 

In 1831 members of the Ogden Land Company were again i n  comrmrnication 

with the  Secretary of War expressing t h e i r  displeasure over the confusion 

regarding the land around Green Bay, Wisconsin, upon which the  New York 

Indians were supposed t o  s e t t l e .  Federal Of f i c ia l s  were reminded tha t  

the Ogden Land Company had preemptive r i g h t  t o  much of the  land being 

occupied by the Indians i n  New fork S ta te  and t h a t  u n t i l  the  Indians sold 

t h e i r  land and moved t o  Wisconsin the company did  not know what it was 

going t o  do. The Cammissioner uas advised of the  f a c t  t h a t  New York State  

had of ten  purchased land from the Six Nations and would wish t o  purchase 

more i n  the  future,  but could not do s o  u n t i l  the Federal Government 

found a place for the Six Nations t o  l i v e  i n  the west. M r .  Ogden s t a ted  

that  if there was any way of s traightening out the matter of the extent of the S i x  

Nations land i n  Wisconsin he would be wi l l ing  t o  go t o  Washington t o  help 

out. In November of 1832, Secretary of War Lewis Caes wrote to  Agent 

James Stryker i n  Buffalo, s t a t i n g  tha t  the  removal of the  New York Indians 
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t o  the Green Bay area would be i n  the bes t  i n t e r e s t  of those Indians. 

He asked Stryker t o  communicate t h i s  view t o  the Indians and t o  

determine upon what terns they could be persuaded t o  leave New York. 

He then s t a ted  as follows: 

. . . as the r i g h t  of reversion i n  t h e i r  Land is not 
vested i n  the United Sta tes ,  but  i n  individuals 
holding under the  S ta te  of New York, the Govern- 
ment has no pecuniary in te res t  i n  the accomplishment 
of t h i s  measure. Its only object is  t o  improve the 
condition of the Indians. 

Cass then s t a ted  t h a t  a l l  the  Indians could expect from the  United Sta tes  

was the expense of removal and some arrangement fo r  t h e i r  temporary sub- 

s is tence  in  a country where they would s e t t l e .  In fac t ,  the Federal Govern 

rnent refused t o  pay the expenses of delegationsof Indians wishing t o  go 

out and inspect lands i n  Wisconsin and on the  Arkansas River west of the  

Mississippi River. Finally i n  1834 the War Department decided t h a t  it would 

finance a small delegation of Seneca Indians t o  go and look a t  land west 

of the Mississippi River. 

In our finding8 we have outlined in  some d e t a i l  the negotiat ions leading up 

t h a t  the  negotiatars  fo r  the Federal Government were well  aware tha t  the 

Ogden Land Company owned the  preemptive rights t o  the Tonnawanda Reservation 

and t o  part of t h e  Seneca Reservation and those representat ives f e l t  t h a t  

p o l i t i c a l  jur isdic t ion over the t r i b e s  and the r e a l  f ee  i n  the  land belonged 

t o  the S ta te  of New York and was not i n  the Federal Government, With 

respect t o  the Oneida Indians who were par t ly  i n  Madison County and 
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part ly in  Oneida County, one of the  Treaty Commissioners, Federal Indian 

Agent G i l l e t ,  advised the  Commissioner of Indian Affairs  tha t  the fee t i t l e  t o  

the land was in  the  S ta te  of New York and therefore the Oneidas would 

have t o  make a t r e a t y  with the Governor of New York Sta te  relinquishing 

the i r  i n t e r e s t  i n  those lands. He s t a ted  t h a t  he f e l t  the Oneidas should 

be guaranteed another home before they sold t h e i r  lands t o  New York S ta te  

and noted tha t  some of the Oneidas had already gone t o  Green Bay,Wiaconsin 

and held t h e i r  lands under a t r e a t y  with the  Menominee Indiana. By t h i s  

time the Indians l iv ing  i n  Green Bay, Wisconsin, were faced with the 

necessity of moving west of the Mississippi s ince  they were being forced 

t o  give up t h e i r  lands i n  Wisconsin. 

During t h i s  e n t i r e  period the only voices being raised on behalf of 

the Indians and urging t h a t  the  negotiat ions between the Indians and New 

York S ta te  were somewhat f l l e g a l  were the rnissionariea who lived with the 

Indians and a Committee of the Society of Friends. There is no indicat ion 

i n  the record t h a t  the Federal Government bothered t o  respond t o  the 

protests of the missionaries o r  the  Society. 

The Government's contention tha t  the United Sta tes  cannot be held t o  have 

had constructive not ice  of the t r e a t i e s  a t  which a Federal Representative 

was not present does not stand up i n  the  l i g h t  of the record t n  this case 

as reflected i n  our findings of fact.  Defendant speaks of the  hostility 

of the State of New York and t h a t  i t  was an e f fec t ive  bar  t o  the Federal 

Governmentr s obtaining r e l i a b l e  in fomat  ion concerning New Yorkr s dealings 
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with t h e i r  Indians, There may have been h o s t i l i t y  between New York S ta te  

o f f i c i a l s  and Federal o f f i c i a l s  a t  the time of the t r ea ty  of Fort Stanwick 

i n  1784, but from 1795 on no such h o s t i l i t i e s  existed. Far from an on- 

going s t ruggle  for  supremecy between the Federal Government and the  S ta te  of 

New York 2s t o  the jur isdic t ion over New Yorkrs Indians refer red  t o  by the  

defendant, responsible o f i i c i a l  of the Federal Government ac tual ly  expressed 

the opinion tha t  New York had the paramount r i g h t s  t o  control  the affairs 

of the Indians within its borders. 

Assuming, without deciding, that Government l i a b i l i t y  i n  t h i s  case 

would depend on Federal knowledge pr ior  t o  the negotiat ions of the  New 

York Indian t r e a t i e s  r a the r  than knuwledge of the  t r e a t i e s  acquired after they 

had been executed, we believe tha t  t h i s  record indicates tha t  the Federal 

Government was f u l l y  aware of New Yorkfs negotiat ions with the New York 

Indians a t  a l l  times. The record a l so  indicates t h a t  the United Sta tes  

had no des i re  t o  take any ac t ion t o  prevent New York from doing what would other- 

wise have been the Governmentr s job, i. e,  , buying lands from the  New York 

Indians i n  order t o  persuade them t o  move west. The Federal Government53 

removal policy applied not j u s t  t o  New York State,but  t o  the  e n t i r e  At lant ic  

seaboard. In New York State the s t a t e  was carrying out policy with very 

l i t t l e  Government help and tha t  evidently was much to the liking of 

the Federal Government. 

As for  defendant's argument tha t  the  Indians voluntar i ly  relinquished 

t h e i r  t i t l e  t o  t h e i r  lands i n  New York, we believe the record shows tha t  

the  Oneida Indians were not ac t ing voluntar i ly  i n  t r ea t ing  wi th  New York 
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S ta te  over t h e i r  lands. In any event, i f  the  Oneidas did a c t  voluntari ly,  

the t r e a t i e s  were none the  l e s s  i l l e g a l  and invalid under the Indian Trade 

and Intercourse Act i n  e f f e c t  during the time the t r e a t i e s  were entered 

into.  Furthermore, the voluntariness of t h e i r  act ion,  i f  such i t  was, 

did not absolve the United Sta tes  under the Trade and Intercourse a c t s  and 

under the Fair  and Honorable dealings clause of the Indian Claims Com- 

mission Act from attempting t o  advise the Oneidas of the consequences of 

what they were doing and of the fac t  t h a t  they did not need t o  t o  s e l l  

t h e i r  land t o  the  S ta te  of New York and indeed should not do so. In 

carrying out its general removal policy the Government required cessions 

t o  i t s e l f  of lands i n  Georgia from the Indians i n  tha t  s t a t e ,  but i t  had 

no need t o  do so  i n  New York Sta te ,  because New York was doing it for  them. 

For the foregoing reasons and based upon the  record i n  t h i s  case, 

we conclude t h a t  the  United Sta tes  had ac tual  knowledge of the t r ea ty  of 

September 15, 1795, between the  Oneida Indians and the  S ta te  of New York 

and t h a t  the United Sta tes  a l s o  had ac tual  knowledge of the t r e a t i e s  of 

June 1, 1798,and June 4, 1802,between the same par t i e s  there having been 

Federal representat ives present a t  both t r e a t i e s .  We fur ther  conclude 

that  the  United Sta tes  is chargeable with constructive knowledge of a l l  

o f  the  t r e a t i e s  entered i n t o  between the Oneida Indians and New York Sta te  

beginning with the t r e a t y  of March 21, 1805, and ending with the t r ea ty  

of February 24, 1837. Defendant concedes t h a t  i n  the l i g h t  of a r t i c l e  

13 of the Treaty of Buffalo Creek, January 15, 1838, 7 Stat .  550,  the 

United Sta tes  authorized fu ture  purchases by New York S ta te  of Oneida 

lands and tha t  therefore the United Sta tes  18 chargeable w i t h ,  
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actual  knowledge of the  subsequent t r e a t i e s  between the Oneidas and the 

S ta te  of New York. We fur ther  conclude tha t  based upon these conclusions 

the United Sta tes  w i l l  be l i a b l e  under the Indian Claims Commission Act 

i f  the Oneida Indians received l e s s  than conscionable consideration f o r  

the loss  of t h e i r  lands t o  New York S ta te  under each of the  twenty f ive  

t r e a t i e s  involved i n  these claims. Whether New York S ta te  acquired val id  

t i t l e  t o  the lands which were the subject  of the various t r e a t i e s  is not 

a t  issue in  this case as  it was not i n  claims 1 and 2 under t h i s  same 

docket, because the Government's l i a b i l i t y  r e s t s  not upon the  passage of 

t i t l e  from the Oneidas t o  New York State,  but r a the r  on the Government's 

f a i l u r e  t o  l i v e  up t o  i ts  f iduciary obligat ion under the Indian Trade 

and Intercourse Act and t o  deal f a i r l y  and honorably with the Oneida 

Indians within the  meaning of Clause 5 of  sect ion 2 of the  Indian Claims 

1/ Commission Act.- 

Questions of damages and consideration w i l l  be determined i n  fur ther  

proceedings. 

Concurring : 

John- T. Vance, Connniss i oner 

-LB&h 
Brant ley Blue, , t?ommi?s ioner 

1/ See footnote 26 regarding-the issue of extinguishment of Oneida t i t l e  
of cessions t o  New York i n  the  Court of Claims decision entered May 17, 
1978 i n  U.S. v. Jheida Nation of New York e t  ale Docket 301, Claims 1 
and 2,  C t ,  C l s .  


