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BEFORE THE INDIAN CLAIMS COMMISSION 

CONFEDERATED TRIBES O F  THE COLVILLE ) 
RESERVATION, e t  a l . ,  1 

1 
P l a i n t i f f s ,  ) 

1 
V. 1 Docket No. 181-C 

1 ( F i s h e r i e s  Claims) 
THE UNITED STATES OF AMERICA, 1 

) 
Defendant. ) 

Decided: September 2 9 ,  1978 

FINDINGS OF FACT 

The Commission makes the fol lowing f i nd ings  of f a c t :  

1. P a r t i e s .  The Confederated T r ibe s  of t he  C o l v i l l e  Reservat ion 

c o n s t i t u t e  an idcn t  i f i a b l e  group of  American Indians r e s i d i n g  

w i t h i n  t h e  t e r r i t o r i a l  l i m i t s  of the United S t a t e s ,  and have the right 

and capac i ty  under t h e  Ind i an  Claims Commission A c t ,  60 S t a t .  1 0 4 9 , ( 1 9 4 6 ) ,  t o  

bring and maintain  t h e  c la im presen ted  h e r e i n  i n  a r e p r e s e n t a t i v e  capac i t y  

f o r  and on beha l f  of t h e  C o l v i l l e ,  Lake,San Pail-Nespelem, Okanogan, and 

Methow Tr ibes  of Ind i ans ,  sometimes h e r e i n a f t e r  c a l l e d  c la imants ,  or 

claimant  tribes. Each of the claimant  t r i b e s  on whose beha l f  t h e  c la ims 

he re in  were presen ted  is a  t r i b e ,  band, or i d e n t i f i a b l e  group of American 

Ind i ans  r e s i d i n g  i n  t h e  United S t a t e s ,  and each has  been dea l t  w i th  by 

the  o f f i c e r s  and agents  of t h e  Uni t ed  S t a t e s  as  such s i n c e  a t  l e a s t  1859. 

2. Descr ip t ion  of t h e  Fisher ies  C l a i m .  Claimants a l l e g e  e s s e n t i a l l y  
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that they had special f i s h i n g  rights i n  t h e  waters on or adjacent t o  the 

Colville Indian Reservation in the present-day State of Washington; that 

a special r e l a t i o n s h i p  ex i s t ed  between claimants  and the defendant 

whereby the defendant: was bound i n  f a i r n e s s  and honor t o  p ro tec t  them i n  

t h e i r  r i g h t s ;  t h a t  defendant breached t h a t  obl iga t ion  by dea l ing  with 

claimants u n f a i r l y  and dishonorably; and that, consequently, under c l ause  

5 of Section 2 of  the Indian Claims Commission Act, supra,  a t  1050, the 

defendant is l i a b l e  in damages t o  claimants f o r  l o s s e s  caused them by 

defendant. 

3, Aboriginal Eac!cground of Claimants. Claimants, along w i t h  the 

Columbia, Wcnatchee, Chelan, and Entiat: Tribes, among o the r s ,  belonged 

to  what we ca l l ed  i n  our 1956 decision i n  Docket 181, 4 Ind. C1.  Comm. 

151, an Interior Sal ish  d i a l e c t  group of Salish speaking Indians. These 

I n t e r i o r  S a l i s h  groups abor ig ina l ly  occupied the c e n t r a l  portion of 

what. is now designated the Plateau Cultural Area, and which i n  earl ier  

anthropological  l i te ra ture  was c a l l e d  the Salmon Area. The Plateau 

Cultural Area is located between the Rocky Mountains and the  Cascade 

Mountains i n  the P a c i f i c  Northwest region of the  United States. 



The I n t e r i o r  S a l i s h  shared common economic a c t i v i t i e s  and subs i s t ence  

p a t t e r n s ,  had s i m i l a r  b a s i c  customs and p o l i t i c a l  o rgan iza t ions  and 

were o f t en  i n t e r r e l a t e d  by marr iage.  They jo ined  w i t h  each o t h e r  

t o  t r a d e ,  f o r  s o c i a l  i n t e r c o u r s e ,  and o f t e n  shared a v a i l a b l e  resources .  

The e a r l i e s t  known c u l t u r e  of these  S a l i s h  was cha rac t e r i zed  by a 

dependence on fish. This  was repor ted  by t h e  e a r l i e s t  exp lo re r s  

i n  t h e  region.  The source  of f i s h  was t h e  waters  on o r  ad j acen t  t o  their 

a b o r i g i n a l  homelands which the  S a l i s h  hod f i s h e d  f r0.m t i m e  immemorial. 

4. Aboriginal  Homes of Claimants. The a b o r i g i n a l  homes of c la imant  

t r i b e s ,  as determined by the  Commission i n  t h e  Commission's e a r l i e r  
1/ - 

dec i s ions  i n  Docket 181, were l oca t ed  along t h e  upper reaches of t h e  

Columbia River and i ts  t r i b u t a r i e s  i n  what i s  now a l l  o r  p a r t  of t h e  

coun t i e s  of Okanogan, Douglas, Grant ,  Fer ry ,  Lincoln,  and Stevens i n  t h e  

S t a t e  of Washington. The C o l v i l l e  Tr ibe  l i v e d  along both s i d e s  of t h e  

Columbia River  from around K e t t l e  F a l l s  down-river t o  j u s t  above Hunters ,  

Washington, and along t he  lower reaches of t h e  C o l v i l l e  River ,  a t r i b u t a r y  

of t h e  Columbia. 

The Lake Tr ibe  l i v e d  upstream from t h e  C o l v i l l e ,  a long  both s i d e s  

of t h e  Columbia R ive r  as f a r  no r th  a s  t h e  Canadian border .  The San Pofl-  

Nespelem l i v e d  downstream from t h e  C o l v i l l e  on both s i d e s  of t h e  Columbia 

i n  an a r e a  known as t he  Big Bend country,  named a f t e r  t h e  ab rup t  change 

11 See: 4 Ind. C1.  Comm. 151  (1956), and 7 Ind. C1. Comm. 187 (1959). - - 
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i n  d i r e c t i o n  0% the  river from south  t o  west. The San Poil-Nespclem area 

extended downstream t o  beyond t h e  mouth of t h e  Nespelem River.  

One segment of  the Okanogan Tribe, c a l l e d  Southern Olcanogan, l ived 

downstream from the  San Poil-Nespelem on the  Columbia near  t h e  mouth of 

the  Okanogan River ,  and a long  po r t i ons  of t h e  Okanogan River northward. 

Another Okanogan group, c a l l e d  t h e  Northern Okanogan, l i v e d  i n  t he  Okanogan 

River area near  the Canadian border .  

The Methows l i v e d  gene ra l l y  down-river from t h e  Southern Okanogans 

around t h e  mouth of t h e  Methow River.  They occupied both s i d e s  of t h a t  

t r i b u t a r y  of the Columbia a s  f a r  no r th  as the town of  Twisp, Washington. 

5 .  E f f e c t  of Phys ica l  Environment on Claimants. The phys ica l  

environment t he se  Indians l i v e d  i n  shaped their c u l t u r e .  The P l a t eau  

C u l t u r a l  a r e a  was b a s i c a l l y  open and r i v e r i n e  i n  c h a r a c t e r ,  w i th  g r e a t  

v a r i a t i o n s  i n  a l t i t u d e ,  c l ima te ,  and types  of ground cover.  The Columbia 

River  system,with i ts  abundance of e d i b l e  f ish,determined se t t l emen t  

p a t t e r n s  and provided t h e s e  Ind ians  with common acces s  t o  t h e i r  prime 

source  of  subs i s t ence - -  f i sh ing .  Claimants were a l s o  food ga the re r s  and 

hunters. Agr icu l tu re  was of  no importance t o  them abor ig ina l ly .  

The most s i g n i f i c a n t  f a c t o r s  t h a t  he ld  claimant  t r i b e s  t o  t h e i r  

a b o r i g i n a l  h a b i t a t s  were t h e  c u l t u r a l  a t tachments  t o  those h a b i t a t s  and 

the abundance of anadromous f i s h  i n  t h e  waters  on o r  ad j acen t  t o  t h e i r  

h a b i t a t s .  

6. Anadromous F ish  - Def in i t i on .  Anadromous f i s h  are f i s h  which 

ascend fresh water  r i v e r s  from t h e  s e a  for breeding and spawning. Such 

fish spend t h e  bu lk  of t h e i r  l i v e s  a t  sea and r e t u r n  on ly  t o  breed and 
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d i e .  Thcir of f sp r ing ,  o r  f r y ,  migrate t o  s e a  from one to  t h r e e  years 

af ter  hatching. Af ter  a usual  4-year l i f e  a t  s e a ,  they r e t u r n  t o  spawn 

in the same area t h a t  spawned them. 

7. Anadromous Fish - P a c i f i c  Salmon. The P a c i f i c  Salmon is t h e  

p r i n c i p a l  and most numerous genus of anadromous f i s h  t h a t  use rivers 

dra in ing  into t h e  northern Pacific Ocean f o r  breeding. The genus has fou r  

main species. The four species-are commonly c a l l e d ,  among a variety 

of o t h e r  popular names, s p r i n g  and f a l l  chinook, blueback or  sockeye, 

s i l v e r  o r  coho, and chum. When these spec ies  ascend the r i v e r s ,  they are 

generally l a r g e ,  mature,adult ,  h ighly  ed ib le  f ish .  They arr ive i n  g r e a t  

numbers. 

O f  the  fou r  main spec ies  only the  chum never made g rea t  use of up- 

r i v e r  spawning, p r e f e r r i n g  i n s t e a d  t r i b u t a r i e s  of t h e  lower Columbia. 

The other- t h r e e  species, plus  t h c  s tee lhead  t r o u t ,  an anadromous 

salmonoid considered a race  of rainbow trout, used t h e  upper  Columbia and 

i ts  t r i b u t a r i e s  f o r  spawning. In e a r l i e r  days of defendant 's  sovere ignty  

over t h e  a rea , the  most p l e n t i f u l  salmon specie i n  claimants1 a rea  

of t h e  Columbia was the chinook. This  spec ie  divided i t s e l f  i n t o  two 

(and sometimes th ree )  migrat ions up-stream each year .  

A summary of t h e  times of t h e  year  when anadromous f i s h  gene ra l ly  

ascended the Columbia River f o r  spawning, and the times' t h e r e a f t e r  for 

migrat ion of their f r y  down the  r i v e r  t o  t h e  s e a ,  a r e  shown by t h e  follow- 

ing table: 
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Spring Chinook 

Fall Chinook 

Blueback 

Chum 

Coho 

Stee lhead  Trout 

Adult Upstream 
Eligra t i o n  

Feb. -June 

July-Oct . 
May-Aug . 
Oct . -Dec. 

Aug. -Nova 

A l l  y e a r  

Spawn Fry Downstream Migrat ion 

Sep.-Oct. 1-2 y r s .  a f t e r  ha tch ing  

Sep. -0ct . 1-2 yrs. a f t e r  ha tch ing  

Sep . -0ct.  2-3 yrs. a f t e r  ha tch ing  

Dee.-Jan. 0-5 y r s .  after hatch ing  

Sep .-Dec. 1 yr .  a f t e r  ha tch ing  

Dec. -Feb. 1-2 y r s .  a f t e r  hatching 

8. The Sign i f i cance  of Anadromous Fish t o  t h e  S a l i s h .  From time 

immemorial c la imants '  c u l t u r e ,  economics, customs, and r e l i g i o n  were 

i n e x t r i c a b l y  interwoven wi th  t h e  abundance of anadromous f i s h  i n  t h e i r  

a b o r i g i n a l  lands.  Fish inf luenced  more of t h e  beliefs and behavior  of 

c la imant  t r i b e s  than any o t h e r  s ing le  c u l t u r a l  component i n  their society. 

It governed t h e i r  communal o rgan iza t ions ,  t h e i r  d i e t ,  t h e i r  y e a r l y  round 

of a c t i v i t i e s ,  t h e i r  whereabouts, t h e  l o c a t i o n  of t h e i r  v i l l a g e s ,  even 

tlreir p o l i t i c a l  system with its emphasis on autonomous communal organiza t ion  

and sha r ing ,  p o s i t i o n s  of  l e ade r sh ip ,  t r i b a l  ceremonies, and r e l i g i o u s  

b e l i e f s .  

9. Communal Organizat ion and Customs. When the  f i r s t  whi te  men came 

upon t h e  a b o r i g i n a l  h a b i t a t s  of t h e  I n t e r i o r  S a l i s h ,  they found them 

l i v i n g  i n  p o l i t i c a l l y  autonomous v i l l a g e s .  The i n h a b i t a n t s  gene ra l l y  

i d e n t i f i e d  themselves by t h e  namesof t h e  v i l l a g e s  they came from or t h e  

river they l i v e d  on. They l o c a t e d  their v i l l a g e s  a long t h e  r i v e r s  a t  

r e l a t i v e l y  permanent sites, and used them year  a f te r  yea r ,  genera t ion  

a f t e r  genera t ion .  Claimants '  v i l l a g e s  ranged i n  s i z e  from only two o r  

three lodges t o  v i l l a g e s  wi th  many lodges extending f o r  more than a mile 
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along the land benches t h a t  bordered t h e  r i v e r s .  The Lakes had 1 0  such 

villages; t he  Co lv i l l e ,  7; the  San Poil, 13; the Nespelem, 6; t h e  

Okanogan, almost 40; and the Methow, more than 15. 

Claimants tended t o  occupy t h e i r  v i l l a g e s  more dur ing  t h e  f a l l  and 

the co ld  winter months. They emerged t o  engage i n  customary mid-winter 

f e s t i v i t i e s  and t o  hunt .  Winter was the b e s t  season f o r  hunting. 

Claimants hunted t o  supplement the d r i e d  fish diet upon which they  sub- 

sisted dur ing  t h e  winter. 

I n  the sp r ing  c la imants '  women dug f o r  roo t s .  The men undertook 

small game hunting.  I n  summer c la imants  spent  most of their t i m e  f i s h i n g  

at the great salmon fishing grounds along t h e  r i v e r s .  The main f i s h i n g  

season l a s t e d  about 5 months, Irom May through September. I n  t h e  f a l l  

some of t h e  Ind ians  nioved t o  fall fishing grounds while o t h e r s  went i n t o  

t h e  mountains t o  ga the r  r o o t s .  o r  t o  hunt be fo re  t h e  w i n t e r  cycle of 

v i l l a g e  living set in .  

None of the  claimant tribes, except the Lakes, had developed tribal 

p o l i t i c a l  c h i e f s  o r  governing bodies  l a r g e r  than those  i n  the autonomous 

v i l l a g e  u n i t s  by the time defendant took undisputed sovere ign ty  over them 

i n  1846. The Lakes were r epo r t ed  t o  have developed some c e n t r a l  p o l i t i c a l  

o rgan iza t ion  with a t r i b a l  ch i e f  by t h a t  time. 

10. Tribal Ceremonies and Rel igion.  The g r e a t e s t  summer t r i b a l  

ceremony of the S a l i s h  t r i b e s  was the First Salmon Ceremony. 

This  ceremony was observed each year under t h e  supe rv i s ion  of a salmon 

chief .  The salmon chief  was a person appointed by gene ra l  consensus of 

the t r i b e  t o  supervise a given t r i b a l  f i s h i n g  area. The ceremony was a 
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meticulously and sober ly  conducted event  because any neg lec t  o r  i r r e l i g i o u s  

conduct was considered t o  t h r ea t en  o r  des t roy  t h e  salmon run, t h e  consequence 

of which would be famine. . 

The ceremony i t s e l f ,  more e l a b o r a t e  than  any o t h e r  t r i b a l  observance 

except the win te r  s p i r i t  dance, took place i n  t he  sp r ing  when the salnron 

first appeared i n  great numbers i n  the r i v e r .  It involved t h e  r i t u a l  ca t ch ing  

of the first f i s h ,  rigid and e l a b o r a t e  rules f o r  handling i t  and e a t i n g  i t ,  

the prepa ra t i on  of a sacred  kind of soup made from the salmon i n t e s t i n e s ,  and 

t r a d i t i o n a l  prayers  and bzhavior. The ceremony l a s t e d  5 days. 

The basis of r e l i g i o n  i n  t h e  c u l t u r e  of t h e s e  t r i b e s  was the  

Guardian s p i r i t  concept.  During youth each person sought a personal  

t u t e l a r y  which usua l ly  appeared i n  a v i s i o n ,  speaking as  a  man but  having 

c h a r a c t e r i s t i c s  of some non-human l i v i n g  th ing .  The salmon chief near ly  

always had salmon a s  a guardian spirit, as d i d  many o t h e r  Indians as well. 

11. Subsis tence of t he  Sa l i sh  Tribes. Fishing was the most important 

food gathering a c t i v i t y  conducted by the I n t e r i o r  Salish t r i b e s ,  including 

c la imants .  Claimants a t e  t h e i r  ca t ch  f r e s h  and d r i e d .  They s t o r e d  

enormous amounts of d r i e d  f i s h  for winter  subs i s t ence ,  and b a r t e r e d  f i s h  

with o t h e r  t r i b e s .  

Claimant Ind ians ,  especially dur ing  win t e r s ,  supplemented t h e i r  fish 

diet with  hunt ing.  In o t h e r  seasons they gathered berries and dug roots.  

These food sources ,  however, were never  as  dependable as fish, which 

accounted f o r  more than half of their subs i s t ence  from time immemorial.. 

The main fish caught by t h e  claimants  i n  their a b o r i g i n a l  h a b i t a t s  

were chinook salmon and s t e e l h e a d  trout. Also  a v a i l a b l e  t o  them were 



s i g n i f i c a n t  numbers of blueback salmon, some coho, s turgeon,  wh i t e f i sh ,  

suckers, chub, and freshwater  t rou t .  None of these ,  except perhaps fo r  

the sturgeon a t  t i m e s , h a d  t h e  s igni f icance  of the chinook salmon and 

steelhead.  Claimants e spec ia l ly  p r i z ed  the chinook salmon a s  t h e  f i n e s t  

kind of food, available t o  everyone,not just families of good fishermen. 

12. P r i n c i p a l  Fishing S i t e s  of Claimants. I n  abor ig ina l  t imes t h e  

claimant t r i b e s  f i shed  a t  numerous loca t ions  on the r i v e r s  and streams 

t h a t  passed through t h e i r  abor ig ina l  a r eas .  Af t e r  confinement on the  

C o l v i l l e  Indian Reservation, t h e  most important f i s h i n g  loca t ions  

were on t h e  Columbia River ad jacent  t o  t h e  e a s t e r n  and 

southern boundaries of t h e  reserva t ion .  Exceptions were about four loca- 

tions up t h e  Okanogan River and a t  l e a s t  one up t h e  San P o i l  River. 

S p e c i f i c a l l y ,  on the  e a s t e r n  boundary, c laimants '  main f i s h i n g  s i t e s  

were on the  Columbia above K e t t l e  F a l l s ,  another  a t  K e t t l e  F a l l s ,  two 

south of Sherman Creek below K e t t l e  Falls, one above Hall Creek near a 

place c a l l e d  Daisy, and one a t  t h e  mouth of Ha l l  Creek. These l oca t ions  

were i n  t he  areas occupied by the  Colville and the Lakes. Another, 

near t h e  San P o i l  t r i b a l  area, was down r i v e r  from t h e  b i g  bend of the 

Columbia. Along the  southern border t h e r e  were more f i s h e r i e s  i n  t h e  

San Poil-Nespelem a reas ,  a t  t h e  mouth of t h e  San P o i l ,  two down-river from 

there ,  one a t  o r  near  where the Grand Coulee Dam is loca ted  today, and two 

a t  the mouth of the Nespelem River. Other l o c a t i o n s  were downstream from 

the Nespelem, and one a t  t h e  mouth of t h e  Okanogan. The Methows had no 

fisheries of t h e i r  own i n  waters on or adjacent  t o  t h e  reserva t ion .  They 

shared r e se rva t ion  f i s h e r i e s  with o the r  claimants ,  once they moved 



o n t o  the  r e s e r v a t i o n .  O f  a l l  l o c a t i o n s ,  K e t t l e  F a l l s  was t h e  

most p r o d u c t i v e  f i s h i n g  site used by c l a i m a n t s .  

13. F i s h i n g  Methods of Claimants.  A t  the main fishing sites the 

most e f f e c t i v e  method c l a i m a n t s  used t o  catch f i s h  was the f i s h  trap.  A 

f i s h  trap was a communal w e i r ,  the c o n s t r u c t i o n  of which o f t e n  e n t a i l e d  

s u b s t a n t i a l  danger. The w e i r s  a t  t imes  complete ly  c r o s s e d  t h e  s m a l l e r  

r i v e r s .  F i s h  chiefs, whose main d u t y  was t o  s e e  t o  an e q u i t a b l e  d i v i s i o n  

of t h e  c a t c h ,  a l s o  d i r e c t e d  o p e r a t i o n s  o f  w e i r s  a t  important  s i t e s .  

A t  K e t t l e  F a l l s  huge b a s k e t  t r a p s  were used which yielded trcnrendous 

q u a n t i t i e s  of  f i s h .  The basket  t r a p ,  10 f e e t  I n  diameter-4y 1 2  f e e t  

deep, w a s  hung very near  the face of t h e  f a l l s  by t imbers  wedged i n t o  t h e  

rocks. Fish a t t e m p t i n g  t o  ascend t h e  f a l l s  dropped i n t o  t h e  baske t  

and were t h e n  r e t r i e v e d  by the  Ind ians .  

There was a l s o  e x t e n s i v e  i n d i v i d u a l  f i s h i n g  no t  6nly a t  t h e  pr imary 

l o c a t i o n s  b u t  a t  c o u n t l e s s  o t h e r  l o c a t i o n s  a l o n g  the banks and mouths of 

r ivers on o r  a d j a c e n t  t o  a b o r i g i n a l  l ands .  The methods used inc luded  

spearing, hooking, n e t t i n g ,  w e i r  t r a p p i n g ,  and s e i n i n g .  

14 .  Defendant ' s  Sovere ign ty  Over t h e  Oregon Country. Defendant 

acquired undisputed s o v e r e i g n t y  o v e r  t h e  Oregon count ry  by v i r t u e  of t h e  

t r e a t y  w i t h  Great B r i t a i n  of June 15, 1846, 9 S t a t .  869. Claimants were 

r e s i d e n t  on t h e i r  a b o r i g i n a l  l a n d s  a t  t h e  time and immediately became 

s u b j e c t  t o  defendant  ' s  j u r i s d i c t i o n .  
2/ 

By an 1848 a c t  the defendant,  a s s e r t i n g  a u t h o r i t y  o v e r  t h e  Oregon 

country, organ ized  t h e  e n t i r e  a r e a  obtained under  t h e  1846 t r e a t y  i n t o  t h e  

2/ A c t  of August 14 ,  1848, 9 Stat.  323. - 



43  Ind, C1, Corn, SO5 

21 
Ter r i to ry  of Oregon. I n  an 1853 Act t h e  defendant organized roughly 

the nor th  ha l f  of t he  Oregon ' k r r i t o r y  i n t o  t h e  T e r r i t o r y  of Washington. 

Claimants were residents of the  new t e r r i t o r y .  In  1859 the  reduced 
4 /  

T e r r i t o r y  of Oregon came i n t o  the  Union a s  a s t a t e .  I n  1889 t h e  

defendant granted s tatehood t o  the Territory of Washington. 

15. Provisions of Law Affect ing Claimants. I n  t h e  1848 a c t  organizing 

the Oregon country, s u p r a ,  defendant declared a l l  app l i cab le  laws of t h e  

United States to  be i n  fo rce  i n  the t e r r i t o r y .  I n  s e c t i o n  1 of t h e  a c t ,  

the defendant,  among o t h e r  th ings ,  provided t h a t  nothing i n  the  a c t w &  t o  

be construed t o  impair t h e  r i g h t s  of persons o r  property then per t a in ing  

to t h e  Indians  i n  the  t e r r i t o r y  organized under the  a c t  so long a s  such 

r i g h t s  remained unextinguished by t r e a t y .  The same sec t ion  of  the act 

reserved t o  the  defendant t h e  au thor i ty  t o  make any r egu la t ions  respect ing 

Indians, their l ands ,  property,  o r  other r i g h t s ,  by t r e a t y ,  law, o r  other- 

wiseswhich i t  would have been competent t o  do had t h e  1848 a c t  never been 

passed. 

Section 2 of the  1848 a c t  provided t h a t  t he  r i v e r s  and streams 

i n  the new t e r r i t o r y  i n  which salmon were found, o r  t o  which these  

fish r e so r t ed ,  were not  t o  be obs t ruc ted  by dams o r  otherwise,  unless  

such dams o r  obs t ruc t ions  were so  constructed a s  t o  al low salmon t o  pass 

f r e e l y  up and down such r i v e r s  and streams. 

In the  1853 act  c rea t ing  t h e  T e r r i t o r y  of Washington, i n  which 

claimants l i v e d  a t  the time, the defendant reserved exclus ive  a u t h o r i t y  

3/ Act of March 2, 1853, 10 S t a t .  172. - 
4/ Act of February 22, 1889, 25 S t a t .  676. - 



to i t s e l f  over the Indians and t h e i r  property. The appoint ive governor 

of t h e  t e r r i t o r y  was t o  perform f o r  defendant the d u t i e s  of Super- 

in tendent  of Indian A f f a i r s ,  among other  things. The 1853 Act  a l s o  

provided t h a t  t h e  laws then i n  force  i n  the T e r r i t o r y  of Oregon 

were t o  continue i n  force  i n  the  new T e r r i t o r y  of Washington. 

Congress, by the Act of June 5, 1850, 9 Stat. 437, authorized t h e  

negot ia t ion  of t r e a t i e s  with t h e  Indian t r i b e s  i n  the  Te r r i to ry  of Oregon 

t o  ex t inguish  Indian claims t o  lands  ly ing  west of t h e  Cascade Mountains 

and t o  ob ta in  the  a s sen t  and submission of those Indians t o  the existing 

laws regula t ing  t r ade  and commerce w i t h  Indians.  The act a l s o  separated 

t h e  Office of Superintendent of Indian Affairs for t h e  Territory of Oregon 

from the au thor i ty  of t h e  t e r r i t o r i a l  governor. ~t authorized the  appointment 

of one or more, not  exceeding th ree ,  Indian agents  t o  a s s i s t  the Superintendent.  

In s e c t i o n  5 Congress extended the  law r egu la t ing  t r ade  and in tercourse  
51 

with the  ~ndians; o r  such provisions of tho  same as might be applicable, 

so as t o  cover Indian t r i b e s  i n  the Terrttory of Oregon, 

Congress, by Section 3 of  t h e  A c t  o f  July 17, 1854, 10 S t a t .  305, 

extended the Preemption Act "to lands in the Washington and Oregon 

T e r r i t o r i e s .  The extension appl ied  whether t h e  lands were surveyed o r  

unsurveyed, not  r i g h t f u l l y  claimed, entered,  o r  reserved under the  provisions 

o f  the 1854 a c t ,  o r  t h e  a c t s  which the 1854 act amended, or that were 

excluded by t h e  terms of the Preemption Act, with the exception of  unsurveyed 

tmmsitcs or  lands s e t t l e d  for business o r  t r a d e  mentioned i n  sec t ion  1 of  

5 /  Act of June 30, 1834, 4 S t a t .  736. - 
6/ Act of September 4, 1841, 5 S ta t .  453. - 
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the 1854 act, 

16. Defendant ' s Indian Policy R c ~ a r d i n ~  Claimants. Defendant's 

n a t i o n a l  Indian pol icy ,  which had its beginning years before aut,hority over 

claimant tribes was a s s e r t e d ,  was to  r e s t r i c t  t h e  movement of Indians t o  

defendant-sponsored reserva t ions .  Lands vacated by Indians under defendant 's  

pol icy  were, almost without  exception, s e t t l e d  by white  men under defendant 's  

land laws. Another a spec t  of  defendant 's pol icy  towards Indians genera l ly  

was t o  turn them from t h e  chase, o r  from t h e  c u l t u r e s  t h e  Indians had, t o  the 

more s e t t l e d  ways of white  men, Defendant d id  not  exempt claimants from i t s  

policy. Soon a f t e r  the  United S t a t e s  sovereignty a t tached,  curcumstances bega:: 

began developing that eventually r e s t r i c t e d  claimants  t o  a 

reserva t ion .  

17. Early Relat ionships R e ~ n r d i n ~  Fishing Betrnen Claimants and Defendm:. 

Defendant from the time o f  the earliest of i ts  explora t ions ,  and c e r t a i n l y  fro: 

t h e  time of sovereignty,  knew of the  I n t e r i o r  S a l i s h  f i s h - r e l a t e d  c u l t u r e s ,  

and, consequently, t h e i r  dependence on f i s h ,  For example, i n  1855, t h e  

t e r r i t o r i a l  governor repor ted ,  among o the r  th ings ,  t h a t  the main source of 

food for t h e  S a l i s h  Tribes l i v i n g  i n  c la imants f  genera l  a r e a  was the salmon. 

This same f a c t  was repor ted  during t h e  same year i n  Congress. 

18. General Course of D e a l i n ~ s .  The earliest deal ings  of officers and 

agents  of the  defendant with any of the  claimants  were conducted with t h e  

Co lv i l l e ,  Okanogan, and Lake tribes. From the year 1859 on, agents of  the  

defendant charged wi th  administer ing r e l a t i o n s  wi th  Indiahs i n  claimants '  

general a rea  repor ted  annual ly on a l l  claimants.  They repor ted  the general 

l oca t ion  of t h e  lands each occupied, t h e  est imated populat ions,  and, i n  some 

ins tances ,  t h e  names of ch ie f s .  They a l s o  repor ted  the Indiansf  r e l i a n c e  o* 

subs is tence f ishing.  
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In subsequent years,  as contact  with the white men increased, claimant 

t r i b e s ,  there tofore  not  heavily s t ructured,  developed a more cent ra l ized 

p o l i t i c a l  organizat ion for  t h e i r  t r ibes .  The defendant encouraged t h i s  and, 

i n  dealing with claimants, sought chiefs who could speak f o r  the  entire t r i b e  

s o  tha t  negotiat ions could take place between claimants and defendant's 

agents and o f f i c e r s ,  

By the  time defendant began the  process of  r e s t r i c t i n g  claimants t o  

a reservation i n  implementation of defendant's Indian policy, each of the  

claimant tribes was represented by a chief, or chiefs, and t h e i r  author i ty  

and capacity were not questioned by the  defendant o r  the Indians. Once 

con£ ined t o  the Colvi l le  Reservation, and u n t i l  the 'confederated Tribes of 

the  Colvi l le  Reservztion was organized i n  the  1930fs,  defendant continued 

t o  deal  with and report  on each of the claimant t r i b e s  a s  d i s t i n c t  and 

separa te  tribes, except for , .  perhaps, t h e  Nespelem. 

19. Discovery of  Gold and Extinmishmcnt of Indian T i t l e .  On 

of January 30, 1855, one A, Do Pamburn advised T e r r i t o r i a l  Governor Isaac 

Stevens t h a t  f i n e  gold dust had been found a t  Fort Colvi l le ,  a white settle- 

ment on claimants' abor ig inal  lands near the  Columbia River, Records of 

the defendant's Bureau of Indian Affa i rs  i n  evidence i n  Docket 181 as 

Pet i t ioners '  Chronological Ser ies ,  Exhibits 1 through 448, indicate  tha t ,  

after the repor t  of the  discovery of gold, the defendant ca r r i ed  on an 

in tense  program t o  extinguish Indisn t i t l e  t o  a l l  lands east of the Cascades 

and west of the  Rockies. In May, 1855, Governor Stevens wrote George W. 

Manypenny, defendant's Commissioner of Indian Affa i rs ,  t h a t  t r e a t i e s  had 

already been made with 5,400 Indians of the Washington Terr i tory ,  and t h a t  i n  

May, June, and July  of 1855, he expected t o  meet in  council with some 5,000 
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Indians eas t  of the Cascades t o  cxtiuguish "the Indian T i t l e  t o  every acre 

of land i n  t h i s  Territory." 

20. Negotiations with Tribes East of Cascades. Agents of defendant 

m e t  with a n d c r  of t r i b e s  e a s t  of the  Cascades beginning i n  1855. For 

example, a council was held i n  the  Walla Walla Valley i n  May and June of 

1855. A journal kept of the  preceedings by James Doty, an agent of the  

T e r r i t o r i a l  Governor, shows t h a t  the Okanogans were present. He reported 

t h a t  he to ld  the  assemblage of Indians t h a t  the: 

. . . President wished t o  purchase a l l  t h e i r  country, but  
one o r  more t r a c t s  of land would be set  aside f o r  them t o  l i v e  upon 
and t o  belong t o  them forever. They would be required t o  l i v e  
upon the Reservation: there  they could bui ld  houses and c u l t i v a t e  
farms, and no white man should go upon it without consent of the  
Tribe, Supt. & Agent. The Government would furnish them schools, 
m i l l s ,  and shops of various lcinds and proper persons t o  manage the  
same, f o r  t h e i r  exclusive use and benef i t  and without charge t o  the  
Indians. The amount t o  be paid fo r  t h e i r  lands would be given 
them i n  yearly payments of such Goods and provisions a s  they might 
des i re ,  The Iioinestead provision a s  i n  the  s i x t h  a r t i c l e  of the 
Omaha Treaty was spoken of. Also t ha t  t h e i r  horses and c a t t l e  
would he permitted t o  graze upon unclaimed land. That: they would 
have the  r i g h t  of f i sh ing  a t  t h e i r  usual placcs i n  common with 
the  whites, of gathering roots  & b e r r i e s  & t r a v e l l i n g  upon the  
highways. 

The record of the  proceedings a l s o  shows t h a t  severa l  days l a t e r  a 

Colv i l l e  chief  showed up t o  hear  what the  T e r r i t o r i a l  Governor had t o  say. 

The record a l s o  shows t h a t  on June 9,  1855, a t r e a t y  was made with the  

Yakima Tribe, and other  Sal ish  Tribes, but  excluded the  Okanogans and 

Colvil les .  The proceedings show t h a t  Governor Stevens wished t o  place on 
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the Yakima Reservation the Colvi l le  , the Oak-kin-a -kanes (Okanogans ) , 

and the  Pesquouse (Methows), among others.  The Governor reported tha t  

during the l a s t  day of proceedings the Colvi l le  and the Okanogans were 

excluded from those t r i b e s  who would be put on the  reservation.  

In l e t t e r s  of June 14, 1855, and July  11, 1855, the Governor informed Com- 

missioner George Manypenny t h a t  arrangements had been made with the Okanogans 

and the Colvi l le ,  among others ,  t o  meet i n  council  i n  the  f a l l .  Before 

the fall council  could convene, however, h o s t i l i t i e s  broke out between 

the Yakima, with other t r i b e s  (but not  the  claimant t r i b e s )  joining them, 

and the  defendant. 

On December 4, 1855, the Coeur dlAlene and Colvi l le  ch ie f s  m e t  with  the 

T e r r i t o r i a l  Governor i n  council.  H e  to ld  them what he had said a t  Walla 

Walla, and that :  "It is f o r  you t o  say whether you w i l l  s e l l  your lands and 

what you will have fo r  them," The Governor went on to reassure the  

Indians t h a t  they would not  be deprived of t h e i r  rights. No success- 

ful  bargaining, however, took place and claimants, along with 

neighboring Indians became %on- treaty" Indians. In May 1856, the 

Indian agent a t  Fort Colvi l le  wrote the Governor t h a t  the  Okanogans were 

w e l l  disposed t o  bargain f o r  a pa r t  of t h e i r  1and.s. 

Other documents from the records of the Bureau of Indian Affa i rs  indicate 

t ha t  a somewhat anomalous s i t u a t i o n  developed. I n  a l e t t e r  of August 30, 1855, 

the Governor reported t o  the  Commissioner of Indian Affa i rs  t h a t  gold fever had 
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broken out  i n  the  region occupicd by t h e  Indians no t  y e t  d e a l t  wi th  (which 

would have included claimants) ,  and that adventurers  and miners were coming 

" t h i t h e r  i n  thousands." The Governor also remarked t h a t  this development 

only made it  the  more imperative t o  l o s e  no time i n  e f f e c t i n g  t r e a t i c s  and 

placing Indians on reserva t ions .  Other evidence shows t h e  defendant 's  mil i tary 

o f f i c i a l s  and i t s  Indian o f f i c i a l s  at tempting t o  p ro tec t  t h e  Indians'  r i g h t s  

while t h e  Governor attempted t o  nego t i a t e  wi th  them. Nevertheless,  t h e  

defendant a t  t he  same time opened the a rea  e a s t  o f  t h e  Cascades t o  set t lement  

by white men who were mostly miners, o r  r e l a t e d  t o  t h a t  a c t i v i t y .  They were  

protec ted  by the  mi l i t a ry .  A t  t h i s  same time, t he  t r e a t i e s  t h a t  had been 

negot ia ted ,  those with t h e  Yakimas, Nez Perce, and Indians of  Middle Oregon, 

went unra t i f ied .  

21. Report of t he  Comiss ioner  o f  Indian Af fa i r s  i n  1857. A r epor t  showiq 

t h e  d i r e c t i o n  o f  t he  course of dea l ings  with t h e  I n t e r i o r  S a l i s h ,  among whom 

were claimants ,  was t h e  1857 Report of t h e  Commissioner of Indian Affairs. In 

it  he i n v i t e s  a t t e n t i o n  t o  the  l e t t e r  of  J. W e  Nesmith, Superintendent of  

I n d i a n  Af fa i r s  i n  t h e  Oregon and Washington T e r r i t o r i e s ,  dated September 1, 

1857, wherein the  Superintendent repor ted  t h a t  the1'land laws which permitted 

the occupation and se t t lement  of  both Washington and Oregon T e r r i t o r i e s ,  

regard less  of t he  r i g h t s  o f  t he  Indians, render  in t e rcour se  laws, practXcally, 

a nul l i ty . ' '  Ha went on t o  say  t h a t  t h i s  "anomalous condi t ion  of  th ings  embar- 

rassed  t h e  o f f i c e r s  of t h e  (Indian)  department -- a t  every s t e p ,  and renders 

an increase  of agents  abso lu te ly  necessary t o  guard and p r o t e c t  t h e  r i g h t s  of 

the Indians,  and prevent cons tant  c o l l i s i o n s  between them and t h e i r  white  

neighbors." It was use l e s s ,  Mr. Nesmith continued, t o  t a lk  about pacifying 
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the Indians s o  long as they were recognized by the  Cgvernment as having 

rights t o  the s o i l ;  and tha t  as  long a s  those r i g h t s  remained unextinguished, 

t he  Indians regarded tfie Government as ignoring them, looking upon every 

white s e t t l e r  as  an e m i s s a r y  s e n t  t o  rob and despoi l  them o f  what they 

claimed as t h e i r  inher i tance ,  The Superintendent also noted t h a t  none o f  

the promises made by t h e  Government: had been fulfilled, and t h a t  t h i s  was a 

source o f  cons tant  d i s s a t i s f a c t i o n  and h o s t i l e  fee l ing .  

In subsequent r epor t s  from defendant 's  agent,  Nesmith, account is given 

of continued d e t e r i o r a t i o n  o f  relations between defendant and t h e  Indians 

e a s t  of t h e  Cascades. In t rus ions  o f  white  men i n t e n s i f i e d ,  and eventually 

t h e  rights of t h e  Indians who had not  made t r e a t i e s  with the  defendant were 

ec l ipsed  by t h e  rush of se t t lement .  

22. Application of Trade and In tercourse  Acc. During t he  C i v i l  War 

controversy rose  over whether t h e  Trade and Intercourse Act applied t o  non- 

t r e a t y  Indians l i v i n g  i n  Washington and Oregon, The i s s u e  centered around the  

s a l e  of a l coho l i c  beverages t o  Indians. Agents of  defendant 's  Bureau of Indian 

Af fa i r s  worked towards t h e  app l i ca t ion  o f  t h i s  law bu t  f a i l ed .  Settlement by 

whites continued under t h e  extension of defendant 's  land laws. In a l e t t e r  of  

October 8, 1862, General Alvord, i n  charge of  the m i l i t a r y  in t h e  Washington 

Ter r i to ry  wrote J. J. McGilveay, a United States a t torney ,  a t e l l i n g  summary 

of t h e  condi t ions  t h a t  had developed. He  reported,  among o t h e r  th ings ,  t h a t  

a8 t o  t h e  C o l v i l l e  country, t h e  D.onation Act i'had been i n  opera t ion  

z/ Act of September 27, 1850, 9 S t a t .  496.  
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since 1855, and whites  wcre moving i n  d e s p i t e  the fact t h a t  defendant had 

never ext inguishcd Indian t i t l e ,  He vent on t o  repor t :  

. , . It is c e r t a i n  t h a t  the  pre-emption law does 
not author ize  se t t lements  where t h e  Indian t i t l e  
has not  been extinguished - But i t  is unfor tunate ly  
true t h a t  t h e  whole e a r l y  se t t lement  o f  this Country, 
both before  and a f t e r  the organizing of  a  T e r r i t o r i a l  
government and t h e  passage of the donation act  was i n  
u t t e r  neglec t  of  t h e  Indian t i t l e .  

I lament t h i s  s t a t e  of th ings ,  and know t h a t  i t  
probably caused the former Indian wars,  and may cause 
another.  I have ins t ruc ted  the m i l i t a r y  commanders 
t o  p ro tec t  the Indians i n  the most e f f i c i e n t  manner 
t o  t h e  extent of t h e i r  power, from a l l  aggression and 
v io lence ,  and from a l l  encroachments on t h e i r  graz ing  
and a g r i c u l t u r a l  lands. Our Indian r e l a t i o n s  i n  t h e i r  
present a t t i t u d e  are not  according t o  my wishes - Far 
from i t  - They grew out  of  the pol icy  of the government 
i n  s t imu la t ing  t h e  early se t t lement  of this country,  
and are  a l s o  due t o  the  gold mines and the  irresjstible 
spread of t h e  whites, i n  t h e  search f o r  gold. 81 

23, Creation of Stevens County. In January, 1863, the  T e r r i t o r i a l  

Leg i s l a tu re  of t he  T e r r i t o r y  of Washington crea ted  and organized the County of 

Stevens. The b u n d a r i e s  included nea r ly  a l l  o f  claimants '  abo r ig ina l  lands. 

A year  l a t e r ,  the T c r r i t o r i a l  Legis la ture  merged t h e  County of  Spokane, 

e s t ab l i shed  i n  1858, w i th  the County of Stevens, with t h e  coullty s e a t  a t  Fort 

Colvil le .  In 1866, t he  T e r r i t o r i a l  l e g i s l a t u r e  memorialized Congress t o  make 

a t r e a t y  wi th  the  Indians i n  Stevens County s o  t h a t  c o n f l i c t s  w i th  Indians 

might end. 

24. L e t t e r  of C. H. Ualc, T e r r i t o r i a l  Superintendent of Indians ,  i n  

September 1863. In  September 1863, C. H. Hale, Superintendent o f  Indian  Affairs ,  

a/ Docket 181, Fc t i t ioners  ' Chronological Documentary S e r i e s ,  Vol. 111, Exhibit 
200, a t  4. 
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Washington Ter r i to ry ,  wrote the Conmissionor of Indian Af fa i r s  t h a t ,  

. . . After a year's experience wi th  the study of t h e  
workings of the present system of conducting Indian 
Affairs, I am w e l l  s a t i s f i e d  that r a d i c a l  change should 
be made i n  our mode of t reatment  towards the  Indians. 
I do not  consider  the language as any too s t rong when I 
say, that f o r  us  t o  negot ia te  t r e a t i e s  with them as  i t  
i s  usually done is l i t t l e  b e t t e r  than a farce. W e  profess  
by such an act  t o  recognize their equality i n  status 
and i n  power, and to  c l o t h e  them wi th  a na t ional  ex is tence  
which does not  a t  a l l  pertain t o  them. Instead of thus 
e x a l t i n g  them i n  mere form, they should be  t r e a t e d  as 
they real ly  are, the wards of  the government, and as  such 
e n t j t l e d  t o  t h e  k indes t  cons idera t ion  and care a t  our  
hands. For the lands necessa r i ly  taken from them the 
government should evince its magnanimity i n  making ample 
provision f o r  t he i r  pro tec t ion  and welfare. I do not, 
therefore ,  propose t o  have any t r e a t y  made e i t h e r  wi th  
the Chehalis o r  Colville o r  any o t h e r  Indians wi th in  
the bounds of  t h i s  superintendency who have not  yet  been 
made p a r t i e s  t o  any t r ea ty .  Whatever may be done for 
these  1ndi.ans i n  t h e  way of provid ing .an  agent t o  t ake  
care of and employes [ s i c ]  to  i n s t r u c t  them i n  various 
useful vocations, and furnishing them with a g r i c u l t u r a l  
implements, t o o l s ,  s tock ,  c lo th ing ,  tic., w i l l  be more 
k indly  received by them, and considered a s  presents  and 
favors ,  t o  be given o r  withheld a t  pleasure,  instead of  
a cons idera t ion  which they have the right t o  expect and 
demand. In t h i s  way, too,  we s h a l l  avoid t h e  v i o l a t i o n  
of treaty s t i p u l a t i o n s .  Some such course as I have thus 
indicated w i l l ,  I believe, be more satisfactory t o  the 
Indians themselves, and w i l l  i n  the  end 5e both sa fe  and 
more economiczl t o  t h e  department. 91 

25. Letter of Se~ternber, 1866, from Agent G .  A. P a i ~ e  t o  the Bureau 

of Indian Af fa i r s .  In 1865 an Indian agency was es t ab l i shed  by defendant 

a t  Fort C o l v i l l e  with supervision d i r e c t l y  over claimants.  The agent in charge, 

G. A. Paige, wrote t h e  Bureau of Indian A f f a i r s  i n  September 1866, about 

confining the Spokane Indians on the Flathead Reservation, t h a t ,  

g/ Ib id . ,  Exhibit 210 
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. . . The Spokanes are not  t h e  only Indians with which 
it w i l l  be necessary f o r  t h e  Government t o  t r e a t ,  but 
there a r e  o t h e r  t r i b e s ,  and bands, l i v i n g  i n  the  no r th  
eastern p a r t  o f  t h i s  Te r r i to ry  c l o s e l y  a l l i e d  t o  them 
speaking t he  same langauge and following t h e  same pur su i t s  
whom it w i l l  be necessary a t  no d i s t a n t  day t o  l o c a t e  
upon a Cent ra l  Reservation a f t e r  t h e i r  r i g h t ,  and t i t l e  
to t he  Country s h a l l  have been extinguished. The Indians,  
r e f e r r e d  t o  a r e  the  "Colvi l les"  , "O'kanagans" , "Senpoels" 
and smal le r  bands. A l l  l i v i n g  on t h e  Columbia River 
and its t r i b u t a r i e s  west of 117 "Meridian" and numbering 
about Sixteen hundred soules .  A l l  t he  leading  Indians 
of these  t r i b e s  a r e  anxious t o  t r e a t  with,  and cede t h e i r  
Country t o  t h e  U. S. Government and t h e i r  neighbours the 
Spolcancs can be e a s i l y  included i n  the  same t r e a t y  and 
loca ted  on t h e  same Reservation with bu t  l i t t l e  add i t iona l  
expense t o  Government. None of  thcm however w i l l  consent 
t o  abandon t h e i r  "Fisheries"  and remain eastward, bu t  
they a l l  request  that a "Reservation" for them w i l l  be  
e s t ab l i shed  within t h e i r  own country, 

Second. A l l  the  above named t r i b e s ,  and bands, 
including the  "Spokanes" r e s id ing  i n  &shinaton TerrJt-ory , 
and draw a t  t h e  l e a s t  f i ve -e igh t s  of t h e i r  subsistence 
from t h e  "Salmon Fisheries" on t h e  Columbia River and its 
t r i b u t a r i e s .  But t h e  Indians l i v i n g  t o  the eastward 
of us i n  Idaho and Ibntana being wholly c u t  o f f  from t h i s  
source of Bounty by t h e  f a l l s  of t h e  Spokane and Pend-0' - 
r i e l l e  a r e  widely d i f f e r e n t  i n  t h e i r  h a b i t a t s ,  and pur su i t s ,  
from those of  IJnshington Terr i tory .  AS t hese  f a l l s  arc  
both loca ted  a l i t t l e  west,  of Washington, and Idaho, 
boundary c f f c c t u a l l y  prevents t h e  run of  Salmon eastward 
i n  those streams. 

Third. There a r e  more than Two thousand Indians under 
my charge not  t r e a t e d  with. Now, even, i f  they were t o  
consent t o  give up a l l  t h e i r  accustomed means o f  support  
Relinquish t h e i r  "Fisheries"  Remove t o  t h e  F l a t  Head 
Reservation and become consol idated with Indians of 
widely d i f f e r e n t  pu r su i t s ,  some time must n e c e s s a r i l y  
elapsebcforethcy could a d a p t  themselves t o  the  new 
s t a t c  of th ings  and become s e l f  sus t a in ing ,  Some of 
thcm would never. In  t h e  meantime t h e  great expense 
of removing, and s u h i s t i n g ,  thcm, would f a l l  upon the 
Government, and would f a r  over  balance t h e  expense 
a t tending  t h e  establ ishment  of a Reservation i n  their 
own country, kP1 

l p /  I b i d . ,  Exhibi t  225. - 
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26. Establishment of the Colvil le Indian Reservation. In 1868, the 

Superintendent of Indian Affairs f o r  the Washington Terr i tory  urged the  

Commissioner of Indian Affairs t o  set apar t  a reservation f o r  the  Indians i n  

the Colv i l l e  D i s t r i c t ,  s i m i l a r  t o  t h a t  established f o r  the Yakimas. A 

year later, defendant's Commissioner of Indian Affa i rs  s t a t e d  i n  a c i r c u l a r  

l e t t e r  t h a t  the  policy of defendant was t o  l o c a l i z e  a l l  the Indians upon 

:reservations t o  be se lec ted  e i t h e r  by the  Indians themselves, or  for them 

by the defendant, and that t he  Indians were t o  be ins t ructed  i n  agr icu l tu ra l  

pursui ts  and the arts of c iv i l i zed  l i fe .  

In  the 1869 Report of the Commissioner of Indian Af fa i r s ,  the Commissioner, 

a f ter  pointing out that claimants along with other Indians i n  the area should 

not be d e a l t  with by treaty, and t h a t  they should be dea l t  with as  wards of the 

Government, recommended t h a t  they be located upon a s u i t a b l e  reservation 

somewhere south and west of the Colvi l le  Tribe 's  area "near t o  a f avor i t e  

salmon fishery , resorted t o  by thousands of Indians, " The Commissioner a l so  

recommended t h a t  a regular  agent be appointed f o r  the claimants and tha t  an 

arrangement be made with them f o r  a surrender of t h e i r  lands. 

The t e r r i t o r i a l  Superintendent of Indian Affai rs  wrote the Commissioner of 

Indian Affai rs  during the same year, 1869, recommending a reservation "of s u i t -  

able dimensions, including the fisheries south and west  of Old Fort  Colville." 

This would have included Kettle Falls and possibly o ther  f i s h e r i e s ,  The 

same superintendent went on t o  mention t h a t  Ke t t l e  Fa l l s  was "a favor i t e  

salmon fishery, where thousands of Indians resort every year during the 



fishing season, and t h i s  f a c t  makes the  l o c a l i t y  a l l  the  more valuable a s  

an Indian reservation," There is other  evidence i n  the  record c o r r o b o r a t i ~ g  

the recognition by defendant through its agents of the  f i sh ing  a c t i v i t i e s  

of claimants a s  a f ac to r  i n  c rea t ing  the  reservation,  

27, Controversy Rcp::?rdinp Locat ion of the  Rescrvation, 

The claimants were not  consulted o r  formally t r ea ted  with regarding 

t h e i r  f i sh ing,  or the establishment of  a reservat ion prior t o  t h e  establishment 

of the 1872 reservation,  Despite t h a t ,  grea t  controversy arose over the  

locat ion of  the  proposed reservation.  The controversy was ~ r i m a r i l y  between 

defendant 's agents, Certain agents of defendant, especia l ly  those i n  

d i r e c t  charge of claimants, recommended that the best  reservation for the  

Indians would be one carved out of the claimants aboriginal  lands west and 

north of the Colun~bia r ive r .  Such a reservation,  they argued, would include 

the most important fisheries. The area they proposed a l s o  included land west  

. of the Olcanogan River, and a s t r i p  of land e a s t  of the  Columbia a t  Ket t le  

Falls .  This  was t o  protec t  claimantsf most productive f i shing sites as  

w e l l  as t o  include within the  reservation Indians who had long been s e t t l e d  

i n  pernianent homes near the  r i v e r s ,  

Other agcnts of defcndmt,  including some high in  defendant 's governing 

s t ruc tu re ,  wanted e n t i r e l y  d i f f e r e n t  lands e a s t  of the  r i v e r  f o r  claimants, 

This land was more arable ,  they contended, and had adequate f i sh ing  t o  sustain 

claimants This Croup won out .  i n i t i a l l y ,  ~ h c n  defendant, by the  Executive order 

of A p r i l  8, 1872, se t  as ide  lands e a s t  of tho Columbia River i n  the  northeast 

comer of the  Washington Terr i tory  as claimants'  reservation.  



28. Reiect ion o f  t h c  A p r i l  8 .  1872 Reservation. Claimants r e j e c t e d  out-  

riglit t h e  lands se l ec t ed  east of t h e  Columbia. They refused t o  consider  moving 

v o l u n t a r i l y  from t h e i r  abor ig ina l  lands. Their agent-in-charge repor ted  t h a t  

t h e i r  main objec t ions  were t h a t  t h e  s i t e  chosen was not carved out  of t h e i r  

home lands,  and t h a t  they were t o  rece ive  no compensation f o r  l o s t  lands. 

White men i n  t h e  reg ion  a l s o  protested.  Many of them were a l ready per- 

manently s e t t l e d - e a s t  of t he  Columbia, engaged in mining, o r  o the r  p u r s u i t s ,  

and d i d  not  want t o  g ive  up any lands i n  use  by them t o  the  Indians. 

29. The Executive Order of July 2 ,  1872. Defendant, r eac t ing  t o  the  

p r o t e s t s  and r e j e c t i o n  of  t h e  s i t e  chosen i n  the Apri l  8, 1872,Exccutive order, 

issued t h e  Ekecutive order  of J u l y  2 ,  1872, resc inding  t h e  f i r s t  s e l ec t ion .  

The new order  provided t h a t  i n  l i e u  of lands e a s t  of t h e  Colun~bia r ive r ,  t h e  

Indians would be given lands west and nor th  of the Columbia r i v e r  as  their 

reserva t ion .  The new r e se rva t ion  was carved mostly out  of t h e i r  aboriginal  

lands ,  and included most of what defendantr s agent -in-charge had reconunended. 

The new rese rva t ion  was bounded on the east and south by the  Columbia River, 

on the west by t h e  Okanogan River,  and on the  nor th  by the  boundary with 

Canada. The land west of the Okanogan River,  and the  s t r i p  of land e a s t  of  

the Columbia near  K e t t l e  F a l l s ,  o r i g i n a l l y  recommended t o  be included i n  the  

r e se rva t ion  by the Indian agent i n  charge of  claimants ,  were m t  included. 

For years  after t h e  f i n a l  s e l e c t i o n  o f  reserva t ion  lands made i n  t he  July 

2,  1872,lkecutive order ,  agents  i n  charge of claimants  t r i e d  unsuccessful ly 

t o  have t h e  boundaries changed s o  as t o  include a s ix-mi le  wide s t r i p  of  

land east of t h e  Columbia near  the  K e t t l e  F a l l s ,  and a s t r i p  west of  t he  

akanogan River. The agents  recommended and wanted these  lands not  only t o  

p ro tec t  Indians permanently s e t t l e d  i n  these two small t r a c t s ,  but  a l s o  

t o  p ro tec t  c laimants  l a r g e s t  f i s h e r i e s  i n  those areas.  
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30. Relations a f t e r  the  Establishment of the 1672 Reservation. The 

July 2, 1872, reservation was established for the same e igh t  t r i b e s  included 

i n  the  e a r l i e r  reservat ion e a s t  of the f i n a l  reservation t r a c t .  These were 

claimants and the  Calispel ,  Spokane, and Coeur drAlene t r i b e s .  The non- 

claimant t r i b e s  were never moved on t o  the reservat ion,  but  were l a t e r  placed 

on other  reservations.  

The Executive order gave the Secretary of the I n t e r i o r ,  the  h ighes t  

placed agent of the  defendant charged with the  adn in i s t ra t ion  of  Indian 

a f f a i r s ,  author i ty  t o  loca te  such other  Indians on the  reservat ion as he  

saw f i t .  The Secretary l a t e r  located the Columbia, Wenatchee, Chelall, and 

Ent ia t  t r i b e s  on the  reservation.  

Defendant, through i ts  agents d i r e c t l y  i n  charge of claimants, encountered 

-groat  d i f f i c u l t y  i n  removing t o  the reservation claimcnt tribesmen who l ived 

outs ide  of the  reservat ion boundaries. The. main source of d i f f i c u l t y  

was t h e i r  reluctance t o  vacate t h e i r  aboriginal  lands and f i sh ing  1 0 c a t i o ~ s .  

The process of removal was not  completed u n t i l  1892. Once removed t o  

the reservat ion,  the formerly off - reservat ion claimants continued t o  f i s h  

and make use of t h e i r  catch as the  main source of t h e i r  subsistence.  

31, The Agreement of May 19, 1891. In accord with defendant 's Indian 

pol icy ,  Congress enacted the  A c t  of August 19, 1890, 26 Stat .  336, 355, and 

appointed a Conunission t o  negot ia te  with the  Indians of the  Colv i l l e  Reservation 

regarding reservat ion land which the Indians might be w i l l i n g  t o  dispose of. 

An agreement was entered i n t o  on May 19, 1891, subject t o  r a t i f i c a t i o n  by 
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Congress, ceding the  north hal-f of the reservation. This was the  f i r s t  wr i t t en  

agreement of any kind ever par t ic ipated  i n  by claimants with defendant. 

Much d i s s a t i s f a c t i o n  from the Indians errupted over the Nay 19, 1891, 

agreement* Because of past  grievances against the  United Sta tes ,  the  Sen Pofl  and 

Nespolem protested enter ing i n t o  any agreement of any kind.with defendant and they 

refused t o  s ign the one proposed i n  May, 1891. They a l s o  argued t h a t  many 

of those who did sign, had no author i ty  t o  do'so. - The Treaty Conmissioners 

reported, however, that out of the  685 male Indians over 18 years of age 

on the reservation,506 signed the  May agreement. 

A r t i c l e  6 of the  agreement provided, among other  things,  t h a t  the  r i g h t  

of the  claimant t r i b e s  t o  hunt and fish i n  common with a l l  o ther  persons 

on lands not  a l l o t t e d  t o  the  Indians would not  be taken away o r  i n  any way 

abridged. 

32. Special Fishing Rights, Under the  foregoing circumstances, the 

Commission concludes t h a t  claimants possessed s p e c i a l  f i s h i n g  rights to  t ake  

f i s h  i n  the rivers running through o r  adjacent t o  t h e i r  aboriginal  lands, and 

t h a t  once they were c o n f i n e d t o  the Colvi l le  reservat ion such r i g h t s  continued 

uninterrupted and unimpaired. 

The Commission fu r the r  concludes t h a t  the  establishment of the  1872 rese r -  

vat ion i n  the  context of the  circumstances outl ined i n  the foregoing findings 

ca r r i ed  with it, i n  addi t ion  t o  any aboriginal  aspect of f i sh ing,  the es tab l i sh -  

ment of spec ia l  r i g h t s  t o  take f i s h  i n  the  waters on o r  adjacent t o  

the reservation.  
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33, Diminution o f  Fish-Devclopnent by Comcrcial Fishing. Cormncrcial 

fishing ex is ted  on the lower Columbia River as a s ignif icant  enterprise 

as early as 1861. The dcveloprnent of the industry was centered near t he  estuary 

of the  Columbia River. The f i r s t  f i s h  cannery began operations in 1866 

ant$ by 1883,the number of canneries had reached 39. 

In 1872, the total catch for the industry war; about 17 million pounds 

of f i sh .  The catch reached a peak j.n 1883 with a catch o f  over 42 million 

pounds. ~h'crcafter, yearly production varied. In 1887, for example, the 

catch dropped t o  24 million pounds. Two years later, the catch reached a 

low -- only 21  mil l ion pounds were caught. Production WES back up in 1894 to 

33.3 million pounds, and in 1895 a new high was h f t  of over 43 mil l ion 

pounds. Thereafter, another decline set in and by 1899 another low was tenclied. 

Catches continued in cycles over the subsequent years. By 1910, for examplc! 

production had r isen gradually from tho 1899 low to just over 35.3 million 

pounds. The next year, 1911,was a new all-time high with annual production 

rising t o  49,480,008 pounds of f i sh .  In the years following 1911, production 

continued t o  vary, frm highs in t h e  40 million pound bracket to 

lows below 30 mill ion pounds. The cycl ical  catch pattern, after a high 

of 42 mil l ion pounds i n  1925, however, went into a general decline, and by 

1943 reached a low of less than 15 mill ion pounds of f i s h  caught. 
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I n  t h e  e a r l y  y e a r s ,  t h e  commercial f i s h i n g  i n d u s t r y  caught  mainly 

s p r i n g  and summer chinook. These fish were h i g h l y  marke tab le  by t h e .  

commercial f i shermen.  They were a l s o  t h e  l a r g e s t  and t h e  most numerous f i s h .  

Comercial i n t e r e s t s  also caught s t e e l h e a d  i n  g r e a t  numbers. This had a n  e a r l y  

effect on t h e  c la imants '  upper  river f i sheries  because t h e  chinook and s t e e l h e a d  
- .  

were the most numerous o f  the fish caught by c la imants .  L a t e r ,  as t h e  fish 

declined and demand increased the f i s h i n g  industry took a l l  t y p e s  of salmon. 

3 4 .  Government Regulat ion of F i sh ing .  Government r e g u l a t i o n  of t h e  

f i s h i n g  i n d u s t r y  began a s  e a r l y  as 1866 by t h e  S t a t e  of Oregon and d e f e n d a n t ' s  

Washington T e r r i t o r y .  These two j u r i s d i c t i o n s  e s t a b l i s h e d  a f i s h i n g  season 

and gear r e g u l a t i o n s .  Other r e g u l a t i o n s  fo l lowed ,  and by 1919 defendan t  

a u t h o r i z e d  a f i s h e r y  compact between Washington and Oregon tha t  pe rmi t t ed  

j o i n t  e f f o r t s  f o r  t h e  r e g u l a t i o n ,  p r o t e c t i o n ,  a n d . p r e s e r v a t i o n  o f  fish i n  

t h e  Columbia River over  which b o t h  s t a t e s  had concur ren t  j u r i s d i c t i o n ,  and 

i n  other w a t e r s  w i t h i n  e i t h e r  s t a t e  which would a f f e c t  t h a t  concur ren t  

j u r i s d i c t i o n .  40 S t a t .  515. The s t a t e s  c o n t i n u e  as t h e  prime r e g u l a t o r s  

t o  t h e  p r e s e n t  day.  The r e g u l a t i o n s ,  i n s o f a r  as they a r e  revea led  i n  t h e  

evidence,  were p r i m a r i l y  f o r  the c o n s e w a t i o n  and p r e s e r v a t i o n  

of anadromous s p e c i e s ,  and n o t  f o r  t h e  d i r e c t  b e n e f i t  of  c la imants .  

The defendan t ,  through i ts  a g e n t s ,  made a t t e m p t s  t o  a s s i s t  t h e  s t a t e s  

i n  c o n s e r v a t i o n  w i t h  s t u d i e s ,  su rveys ,  and r e p o r t s  t o  Congress. A t  no 

time, d i d  defendan t  r e p r e s e n t  t o  the s ta tes  or to  the commercial f i s h i n g  

i n d u s t r y ,  t h a t  i t  had any i n t e r e s t  i n  p r o t e c t i n g  the Indian 



c la imants '  f i s h i n g  r i g h t s .  I n  f a c t ,  defendant  d i d  no th ing  t o  p r o t e c t  

such  r i g h t s .  

35. Diminution of Fish-development in t h e  P a c i f i c  Northwest. 

The P a c i f i c  Northwest began accomodating w h i t e  sett lers almost  immediately 

a f t e r  defendantassumed sovereignty over the area i n  1846, years before defendant 

e s t a b l i s h e d  a r e s e r v a t i o n  to con f ine  c la imants .  The s e t t l e m e n t  of t h e  

P a c i f i c  Northwest dur ing  t h e  1860's fu rn i shed  a ready market f o r  t h e  

commercial fishing i n d u s t r y ,  then in i ts  infancy .  

The development of t h e  P a c i f i c  Northwest and the towns o r  s e t t l e m e n t s  

there included t h e  development of mining, lumbering, and farming in 

the Columbia River a rea .  These a c t i v i t i e s  affected the spawning 

grounds of t h e  anadromous fish. S t u d i e s  made by defendant  and s t a t e  

a u t h o r i t i e s ,  especially of t h e  Okanogan River  spawning areas, show that the 

waters  of t h e  Columbia and the Okanogan, were a f f e c t e d  by run-off of 

chemicals  from mines and m i l l s .  Other evidence i n d i c a t e s  t h a t  lumber 

cutters, farmers  and o the r s  clearing the lands, cut away foliage over 

spawning waters which p ro t ec t ed  t h e  n a t u r a l  cond i t i ons  conducive t o  

spawning. There i s  also evidence i n d i c a t i n g  t h a t  s e t t l e r s  dammed up 

t r i b u t a r y  s t reams  of the Columbia for i r r i g a t i o n  purposes.  

A l l  of the foregoing developments con t r i bu t ed  to the decline of 

anadromous fish i n  claimants' waters .  There is no evidence i n  t h e  record  

t o  show t h a t  dcfendant  did anyth ing  t o  p r o t e c t  c l a iman t s  against the 
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harmful effects, the  general development of the arca had on c l a i m a n t s '  

f i s h i n g  a c t i v i t i e s .  

36. Dam Cons t ruc t ion  i n  the Columbia River .  On June  1 0 ,  1920,  

Congress passed the Federa l  Water Power Act, 4 1  S t a t .  1063. T h i s  act  

c r e a t e d  t h e  F e d e r a l  Power Commission w i t h  broad powers, i n t e r  alia, t o  -- 
issue l i c e n s e s  f o r  t h e  purpose  of c o n s t r u c t i n g ,  o p e r a t i n g ,  and 

m a i n t a i n i n g  dams, water c o n d u i t s ,  r e s e r v o i r s ,  power houses ,  t r a n s m i s s i o n  

l i n e s ,  and o t h e r  p r o j e c t s  n e c e s s a r y  o r  convenient  f o r  the development, 

t r a n s m i s s i o n ,  and u t i l i z a t i o n  of power a c r o s s ,  a long ,  from, o r  i n  any of t h e  

navigable w a t e r s  of the  United S t a t e s .  Congress a l s o  a u t h o r i z e d  an enormous 

f e d e r a l  dam b u i l d i n g  program around t h i s  t i m e .  As a r e s u l t  of these devel- 

opments, s e v e r a l  dams were b u i l t  on t h e  Columbia River  which affected 

c l a i m a n t s '  f i s h i n g  r i g h t s .  

The F e d e r a l  Power Commission, on January 20, 1930, issued a l i c e n s e  t o  

the Washington E l e c t r i c  Company, a p r i v a t e  u t i l i t y  company incorpora ted  

under t h e  laws of t h e  S t a t e  of Maine, t o  b u i l d  t h e  Rock 

I s l a n d  Dam on t h e  Columbia River  some 453 miles from t h e  P a c i f i c  Ocean. 

I n  1933, t h e  defendant  i t s e l f ,  as a f e d e r a l  p r o j e c t ,  began b u i l d i n g  t he  

Bonnev i l l e  Dam i n  t h e  Columbia abou t  145  mi les -  from t h e  P a c i f i c  Ocean. 

I n t h e  same year  the defendant  began building the Grand Coulee 

Dam on t h e  Columbia some 653 m i l e s  from the ocean. 



37. The Rock I s l and  Dam. The Rock I s l and  Dam was completed i n  1933. 

It impounded waters  of t h e  Columbia River t o  a l e v e l  5 1  feet above t h e  low- 

water level of the  r i v e r .  The Federa l  Power Comiss ion ,  among 

other th ings , requi red  t h a t  the l i c e n s e e  provide free passage f o r  

. migra t ing  f i s h  both up and down t h e  r i v e r  dur ing  cons t ruc t ion  t o  

safeguard f i s h  l i f e  and propagat ion i n  accordance with plans  approved 

by t h e  Sec re t a ry  of Commerce. The l i c e n s e e  b u i l t  two f i sh - l adde r s  

'under  p lans  approved by t h e  Sec re t a ry ,  and competed them by t h e  be- 

ginning of t h e  1932 runs, 

The blueback salmon r e a d i l y  found t h e  l adde r s  and a r r i v e d  upstream 

I n  good condition,though delayed and i n  fewer number. The blueback, 

however, spawned f o r  t he  most p a r t  be low. the  C o l v i l l e  r e se rva t ion ,  .- 
mainly i n  spawning grounds ad j acen t  t o  o r  below t h e  Okanogan River. 

The chinook and s t ee lhead ,  t h e  most p l e n t i f u l  fish r e l i e d  on by 

c la imants  f o r  subs i s t ence ,  had great d i f f i c u l t y  i n  passing the  dam o r  

i n  using t h e  ladders .  They p re fe r r ed  t h e  s w i f t e r  waters  of midstream 

where no f i s h  l adde r s  were b u i l t .  The blockage r e s u l t e d  i n  a  s e r i o u s  

drop i n  anadrotnous f i s h  passing through c la imants '  b e s t  f i s h e r i e s  

a t  Kettle F a l l s  and on t h e  San Poi1 . The extent of the drop is i l l u -  

s t r a t e d  by a t a b l e  of chinook ca tches  recorded f o r  Kettle F a l l s  for 

years before  and a f t e r  the  dam was completed, based on an eyewitness 

account,  as fol lows:  
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NUMBER OF CHINOOK REACHING KETTLE FALLS 1929-1934 

No. of No. of 
Year Chinnok Average Year Chinook Average 

Caught Caught 

The problem r e g a r d i n g  t h e  chinook and s t e e l h e a d  was s o l v e d  somewhat 

when defendan t  r e q u i r e d  t h e  l i c e n s e e  t o  i n s t a l l  a t h i r d  f i s h  l a d d e r  t o  

accomodate t h e  s w i f t  water f i s h .  T h i s  l a d d e r ,  opened i n  1938, p a r t i a l l y  

r e s t o r e d  t h e  chinook and s t e e l h e a d  r u n s  t h e r e a f t e r .  'Th i s  was, however, of 

little h e l p  t o  c l a i m a n t s '  main fisheries a t  t h e  San P o t 1  and K e t t l e  Falls, 

because  a new dam, t h e  Grand Coulee, being b u i l t  a t  t h a t  time about 40 

miles upstream from t h e  mouth of t h e  Okanogan, would c l o s e  o f f  forever the 

r u n s  of a l l  anadromous f i s h  t o  c l a i m a n t s '  f i s h e r i e s  a f t e r  1939. 

38. The Bonnevi l l e  Dam. The defendan t  began b u i l d i n g  t h e  Bonnev i l l e  

Dam in 1933. The l o c a t i o n  was a s t r i d e  t h e  Columbia River  abou t  500 m i l e s  

downstream from t h e  c l a i m a n t s '  r e s e r v a t i o n .  Its h e i g h t  was such t h a t  i t  

was t o  impound water  t o  a  l e v e l  of 59 f e e t  above normal. Great  p u b l i c  

concern was expressed over the p o s s i b l e  d e s t r u c t i v e  e f f ec t  on t h e  f i s h  

l i f e  of  t h e  e n t i r e  Columbia River  b a s i n  above t h e  dam. T h i s  a r e a  

accounted f o r  p ropaga t ion  of abou t  75% of  t h e  anadromous fish popula t ion .  

I n  response  t o  t h i s  concern,  t h e  de fendan t  and s tate a u t h o r i t i e s  

employed a b l e  b i o l o g i c a l  and e n g i n e e r i n g  s k i l l  t o  i n v e s t i g a t e  the 
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requirements for fish protection. The United States Pish and Wildlife 

Service, the Washington State Department of Fisheries, the Oregon Pish 

Colm~ission, and the Army Corps of Engineers engaged in extensive cooperative 

efforts to devise a solution to the anticipated loss of fish because of 

the dam. 

The defendant alone expended $6,500,000 for fish protective devices 

In 1937, and many more millions in later years for maintenance, operation, 

and other purposes, related to fish protection. The devices succeeded in 

passing upstream large numbers of anadromous fish. Losses were not in 

excess of 4%. The Bonneville Dam had little effect on claimants' fishing. 

39. Grand Coulee Dam. The defendant began building the Grand 

Coulee Dam on the Columbia River in 1933, and completed it in 

1940. Defendant anchored one end of the dam on claimants' reservation 

at a point about 40 miles upstream from the mouth of the Okanogan River. 

By 1939, the structure reached a point in construction that ended forever 

,the upstream migration and spawning of anadromous fish above the dam, 

and the downstream migrations of fry. The dam impounded water to a level 

370 feet above low water and was built without fish ladders because it was 

impractical to do otherwise, 

40. Claimants' Protests and ~efendant's Responses. Correspondence 

and other information in the record of this case indicate that claimants 

protested the diminution of anadromous fish at their reservation almost 

continually from the early peak years of the commercial fishing industry 

to recent times. Most of their concern was expressed in messages to their 
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s u p e r i o r s  i n  Washing ton ,  D. C, by defendantf s Ind ian  agency r e p r e s e n t a t i v e s  

who were r e s p o n s i b l e  for the welfare of c l a i m a n t s  under d e f e n d a n t ' s  p o l i c i e s ,  

Defendant ' s  r e s p o n s e s  failed t o  develop e f f o r t s  t o  p r e s e r v e  t h e  l a r g e  

number of f i s h  t h a t  t h e  c l a i m a n t s  wanted r e s t o r e d  t o  t h e  w a t e r s  on o r  

a d j a c e n t  t o  t h e i r  r e s e r v a t i o n .  

Claimants  p r o t e s t e d  dam b u i l d i n g  as e a r l y  as 1924 when t h e  super in -  

t e n d e n t  of s c h o o l s  on the r e s e r v a t i o n ,  an a g e n t  of de fendan t  r e p r e s e n t i n g  

t h e  i n t e r e s t s  of the I n d i a n s  on t h e  C o l v i l l e  r e s e r v a t i o n ,  wrote  his 

s u p e r i o r s  i n  Washington t h a t  i f  a  proposed dam a t  Priest Rapids,  

f a r  downstream from t h e  r e s e r v a t i o n ,  was e r e c t e d  t o  a h e i g h t  of 90 f e e t ,  fishing 

would bc wiped out,  and he recommended that defendan t  give indemnity t o  t h e  

C o l v i l l e  I n d i a n s  f o r  t h e  d e s t r u c t i o n  of a m a t e r i a l  food supply.  

Claimants  subsequen t ly  p r o t e s t e d  t h e  b u i l d i n g  of each dam a long  the 

Columbia River  t h a t  they  thought would damage the already d e p l e t e d  f i s h i n g  

r e s o u r c e s  a v a i l a b l e  t o  them. I n  January 1932, t h e  C o l v i l l e  I n d i a n s  wrote 

t h e  d e f e n d a n t ' s  Commissioner of I n d i a n  A f f a i r s  a s k i n g  for i n f o m a t i o n  on the 

proposed Grand Coulee Dam because of fear  t h a t  t h e  dam would d e s t r o y  t h e i r  

ability t o  f i s h  a t  K e t t l e  Falls  and a t  Keller (San Poil) f i s h e r i e s ,  The 

I n d i a n s ,  accord ing  t o  the letter, were under  t h e  impress ion t h a t  they 

had t r e a t y  r i g h t s  t o  c a t c h  f i s h  a t  Kettle F a l l s .  

The I n d i a n s  a l s o  p e t i t i o n e d  d e f e n d a n t ' s  Corps of  Engineers  i n  1932 

t o  p r o t e s t  the proposed Grand Coulee Dam because  it would d e s t r o y  the 

f i s h e r i e s  a t  Kettle F a l l s  and i n  t h e  San P o i l  River,  t h u s  d e p r i v i n g  t h e  
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t r i be s  of an impor tan t  s o u r c e  of food. Other correspondence i n  t h e  record  i n -  

dicates t h a t  r e s e r v a t i o n  a g e n t s  of de fendan t  who represented the C o l v i l l e  

Reserva t ion  I n d i a n s ,  among whom were c l a i m a n t s ,  f u l l y  informed o t h e r  

a g e n t s  of de fendan t  such a s  t h e  Corps of Engineers  and t h e  Bureau of  

Reclamation,  of t h e  damage t h e  b u i l d i n g  of t h e  Grand Coulee Dam would 

do t o  c l a i m a n t s '  f i s h i n g  and to  their food supply.  The defendant 's  Commissione: 

of I n d i a n  A f f a i r s  wro te  i n  A p r i l ,  1932, t o  t h e  Commissioner of t h e  Bureau 

of Reclamation,  a l s o  a n  a g e n t  of de fendan t ,  r e g a r d i n g  t h e  p r o t e s t s  from 

the  I n d i a n s ,  and urged t h a t  t h e  f i s h i n g  r i g h t s  of t h e s e  I n d i a n s  b e  con- 

s i d e r e d .  

The Corr i iss ioner  of t h e  Bureau of Reclamation responded t h a t  due 

c o n s i d e r a t i o n  would be  g iven  t o  t h e  f i s h i n g  r i g h t s  of t h e  I n d i a n s .  

Defendant ' s  agents e v e n t u a l l y  concluded,  however, t h a t  t h e  I n d i a n s  had 

no l e g a l  r i g h t s  t o  f i s h  o t h e r  than  t h o s e  h e l d  i n  common w i t h  w h i t e  men, 

and no r e d r e s s  was made. Defendant ' s  agents a l s o  decided t h a t  i t  was 

i m p r a c t i c a l  t o  a t t e m p t  t o  s a v e  f i s h  spawning grounds above t h e  proposed 

Grand Coulee Dam, b u t  t h a t  e f f o r t s  should  be  made t o  t r a n s f e r  spawning 

t o  grounds below t h e  dam. 

Subsequent p r o t e s t s  made by t h e  I n d i a n s  of t h e  C o l v i l l e  Reserva t ion  

related t o  the above a d v e r s e  d e c i s i o n s  and r e q u e s t e d  compensation. The 

Indians also attempted t o  obtain a special j u r i s d i c t i o n a l  a c t  from Congress 

t o  get r e d r e s s  f o r ,  among other g r i e v a n c e s ,  t h e  loss of their r i g h t s  t o  

fish, A l l  their e f for t s  f a i l e d ,  
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41.  P r o t e s t s  of Others and ~cfendant's Response. The prospective 

effect of the impassable fish barrier to be formed by the proposed 

Grand Coulee Dam generated s t r o n g  pub l i c  p r o t e s t  over a n t i c i p a t e d  losses 

of f i s h .  Protests were most i n t e n s e  from the c o a a e r c i a l  f i s h i n g  

i n t e r e s t s  who opera ted  f i s h e r i e s  downstream from t h e  dam and from t h e  

states of Washington and Oregon who r egu l a t ed  fisheries. 

From t h e  very onse t  of t h e  Grand Coulee project, t h e  defendant's 

agents  r e spons ib l e  f o r  fish pro t ec t i on  began responding t o  complaints  

w i th  p l ans  and s t u d i e s  designed t o  save the fish. Beginning in 1933, 

defendant ' s  agen ts  made ex t ens ive  s t u d i e s ,  some i n  c.ooperation wi th  

the  states of Washington and Oregon, regarding this problem. As a 

result, numerous r e p o r t s ,  memoranda, and o the r  documentation were 

produced over  t he  fol lowing years bearing on defendant ' s  problem of 

fish p r o t e c t i o n .  The main ones are described below. 

42.  The Report of t h e  Pre l iminary  Inves t i ga t i ons  i n t o  P o s s i b l e  

Methods of Preserving t he  Columbia River Salmon and S tee lhead  a t  t h e  

Grand Coulee Dam. I n  1938 a " ~ e p o r t  of t he  Pre l iminary  I n v e s t i g a t i o n s  

i n t o  P o s s i b l e  Methods of p reserv ing  t h e  Columbia River Salmon and 

Steelhead at the Grand Coulee s am" was prepared  by t h e  State of Washington, 

Department of Fisheries, i n  coopera t ion  wi th  the defendant .  

The pre l iminary  report s t a t e d ,  i n t e r  a l i a ,  t h a t  t h e  proposed dam 

would e l i m i n a t e  access t o  1140 linear miles of spawning and r e a r i n g  
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areas, 279 miles of which l a y  between t h e  dam and the boundary with 

Canada, and 861 miles of which extended i n t o  Canada i t s e l f .  The 

purpose of t h e  r e p o r t  was t o  propose a method f o r  t h e  p r e s e r v a t i o n  of 

these r u n s  of f i s h .  

The proposed s o l u t i o n  was t o  t r a n s f e r  spawning from above the  dam 

t o  a r e a s  below t h e  dam. The a r e a s  chosen a l r e a d y  supported a n  anadromous 

f i s h  p o p u l a t i o n ,  and had a s m a l l  c a p a b i l i t y  compared t o  t h a t  of t h e  

spawning a r e a s  upstream from t h e  dam. The s u c c e s s f u l  o p e r a t i o n  of t h e  

p lan  depended on t h e  chosen areas be ing  i n  the b e s t  p o s s i b l e  c o n d i t i o n  

for  t h e  r e p r o d u c t i o n  of salmon. The r e p o r t ,  however, observed t h a t  such 

was not t h e  case. 

The p r e l i m i n a r y  r e p o r t  i n d i c a t e d  t h a t  most of t h e  spawning grounds 

below t h e  Grand Coulee were n o t  i n  c o n d i t i o n  t o  accomodate the p r o j e c t ,  

and i n  many i n s t a n c e s  n o t  s u s c e p t i b l e  t o  r e h a b i l i t a t i o n .  I r r i g a t i o n ,  

mining p o l l u t i o n ,  change i n  wa te r  t empera tu res ,  e r o s i o n ,  and o t h e r  

d e t e r r i n g  f a c t o r s  brought  on by t h e  r u s h  of w h i t e  men's c i v i l i z a t i o n  

accounted f o r  most of t h e  c o n d i t i o n s .  

The r e p o r t  gave e x t e n s i v e  c o n s i d e r a t i o n  t o  c o n d i t i o n s  i n  t h e  

Okanogan River  which formed c l a i m a n t s '  western border .  Most of i ts  

a b i l i t y  t o  accomodate anadromous f i s h  spawning had been destroyed. 

43. The S e c r e t a r y  of t h e  I n t e r i o r ' s  Board of Consu l tan t s .  A f t e r  

issuance of t h e  1938 p r e l i m i n a r y  r e p o r t ,  t h e  S e c r e t a r y  of t h e  I n t e r i o r ,  

an agen t  of t h e  de fendan t  who, among h i s  many d u t i e s ,  was i n  charge  of 
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I n d i a n  A f f a i r s ,  appointed a board of c o n s u l t a n t s  i n  October 1938, t o  work 

on the fish problems of t h e  Upper Columbia River .  The board,  among other 

t h i n g s ,  reeiewed t h e  p r o g r e s s  of t h e  p l a n  p resen ted  by t h e  p r e l i m i n a r y  

r e p o r t ,  made f i n d i n g s  r e g a r d i n g  i t  and o t h e r  f a c t o r s  d e a l i n g  w i t h  t h e  

f i s h  problem, and r e p o r t e d  back t o  t h e  S e c r e t a r y .  T h e i r  r e p o r t ,  d a t e d  

February 8, 1938, con ta ined  two s e c t i o n s  . 
The f i r s t  s e c t i o n  of t h e  ~ o a r d ' s  r e p o r t  d e a l t  w i t h  t h e  immediate 

need f o r  temporary a c t i o n  t o  t a k e  c a r e  of t h e  1939 f i s h  r u n s ,  and w i t h  

c e r t a i n  f e a t u r e s  of t h e  g e n e r a l  p l a n  implemented a f t e r  t h e  i s s u a n c e  of 

the  p r e l i m i n a r y  r e p o r t  ( f i n d i n g  of f a c t  No. 42 ,  s u p r a ) .  T h i s  meant t h a t  

the f i s h  expected f o r  t h e  1939 run  would be  l o s t  t o  c l a i m a n t s  because  

the dam w ~ u l d  have o b s t r u c t e d  t h e  r i v e r  f o r e v e r  by t h a t  t i m e ,  

The board es t imated  t h a t  90 p e r c e n t  of t h e  f i s h  r e a c h i n g  t h e  Rock 

I s l a n d  Dam would have spawned beyond t h e  Grand Coulee Dam. The Board 

a l s o  found t h a t  t o  develop spawning grounds i n  t h e  a r e a s  below t h e  Grand 

Coulee ( t h e  Methow, E n t i a t ,  Wenatchee, and t h e  Okanogan Rivers )  p resen ted  

problems t h a t  could  n o t  be  overcome immediately.  

The only  other p o r t i o n  of the r e p o r t  a f f e c t i n g  c l a i m a n t s '  s i t u a t i o n  

concerned s t e e l h e a d  t r o u t .  The Board recommended t h a t ,  s i n c e  s t e e l h e a d  

was a popular  game f i s h ,  a game f i s h  ha tchery  should be b u i l t  t o  r a i s e  

o t h e r  s p e c i e s  of t r o u t  t o  r e p l a c e  t h e  s t e e l h e a d  des t royed  by t h e  

Grand Coulee Dam. These s u b s t i t u t e  f i s h ,  of course ,  were t o  b e  land-  

locked ,  n o t  anadromous f i s h .  The board made no mention of t h e  s u b s i s t e n c e  
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catch by I n d i a n s  of anadromous s t e e l h e a d  t r o u t .  It concerned i t s e l f  

on ly  w i t h  the r e c r e a t i o n a l  a s p e c t  of t r o u t  f i s h i n g .  

44. Board of C o n s u l t a n t s '  Report - S e c t i o n  11. The second p o r t i o n  

of the Board of c o n s u l t a n t s '  r e p o r t  was submit ted t o  t h e  S e c r e t a r y  of 

the I n t e r i o r  on March 9 ,  1939. It approved t h e  p l a n  p r e s e n t e d  by t h e  

p ~ e l i m i n a r y  r e p o r t .  E s s e n t i a l l y ,  this plan was t o  r e l o c a t e  the  runs o f  

fish that  n a t u r a l l y  spawned above Grand Coulee t o  t h e  f o u r  t r i b u t a r y  

streams between the Rock I s l a n d  Dam and t h e  Grand Coulee Dam, and t o  

r e h a b i l i t a t e  c o n d i t i o n s  i n  t h o s e  streams. The Board cons idered  t h e  

f i s h  problem only i n  r e l a t i o n  t o  commercial and s p o r t i n g  i n t e r e s t s  and 

a t  no time mentioned t h e  c l a i m a n t s '  f i s h i n g  r i g h t s .  

45.  The Grand Coulee F i s h  Salvage Program -- Subsequent Developments. 

The S e c r e t a r y  of t h e  I n t e r i o r  approved t h e  p r e l i m i n a r y  r e p o r t  p l a n  w i t h  

c e r t a i n  amendments, and i t  became known a s  t h e  Grand Coulee F i s h  Sa lvage  

Program. The program was subsequen t ly  implemented and reviewed by various 

agencies of t h e  defendant .  I n  a 1947 r e p o r t  from t h e  Bureau of Reclamation 

t o  t h e  Secretary of t h e  I n t e r i o r ,  t h e  Bureau r e p o r t e d  t h a t  the  implementatiotl 

of t h e  s a l v a g e  program began w i t h  p o r t i o n s  of t h e  1939 run ,  and t h e n  noted 

a d r a s t i c  d rop  i n  anadromous f i s h  runs  f o r  t h e  f o l l o w i n g  y e a r s .  I n  1943 

the r e l o c a t e d  r u n s  began t o  i n c r e a s e ,  and have done s o  every  y e a r  s i n c e .  

None of t h e  i n c r e a s i n g  r u n s  have r ~ s t o r c d  t o  c l a i m a n t s  the f i s h  

previously available t o  them. 



46. Concluscry Finding on L i a b i l i t y .  The Commission concludes  

from t h e  foregoing  f i n d i n g s ,  t h e  evidence, and t h e  e n t i r e  record  i n  t h i s  

case t h a t  t h e  defendant ,  i n  its s p e c i a l  r e l a t i o n s h i p  w i th  claimants 

regarding f i s h i n g  r i g h t s ,  failed t o  p r o t e c t  those rights. Defendal~t is 

liable to claimants under c l a u s e  5 of s e c t i o n  2 of the Indian Claims 

Conmission Act, supra, for the l o s s  of subs i s t ence  experienced when, of 

defendant's actions and neglect, c la imants  were no longer  able t o  fisll 

s u c c e s s f u l l y  i n  the wate r s  on o r  ad j acen t  t o  their r e se rva t i on .  

47. Claimants' Calcu l a t i on  of Damages -- General ly .  Claimants 

reques t  t o t a l  damages i n  the amount of $13,526,097. . They d i v i d e  damages 

i n t o  two aspec ts :  (a) damages r e s u l t i n g  from de fendan t ' s  a l lowing  others, 

dur ing  t h e  per iod from 1872 t o  1939, t o  t ake  exces s ive  quantities of 

anadromous f i s h  downstream s o  that s u f f i c i e n t  f i s h  t o  satisfy c la imants '  

s p e c i d  rights did not reach t h e i r  fishing grounds on and ad j acen t  t o  

the C o l v i l l e  r e s e r v a t i o n ;  and (b) damages f o r  t h e  post-1939 virtual 

e l imina t i on  of runs of anadromous f i s h  t o  c lafmants '  fishing grounds above 

the mouth of t h e  Okanogan River ,  r e s u l t i n g  from de fendan t ' s  cons t ruc t i on  

of dams and defendant ' s  other activities on the Columbia River during the per iod  

from 1930-1941. 

48. claimants' Proposed Damages f o r  1872-1939 Per iod.  I n  support 

of proposed damages f o r  the  1872-1939 period, c la imants  relied on 

i n f o r m t i o n  fu rn i shed  by t h e i r  t h r e e  expe r t  witnesses: Dr. Verne Ray, 



an anthropologist; Dr. David L. Koch, a f i s h  b i o l o g i s t ;  and D r .  Henry 

Vaux, Jr., a n a t u r a l  resources economist. These e x p e r t s  were o f f e r ed  

to  show (a) t h e  q u a n t i t y  of anadromous f i s h  t h e  Columbia River system 

was capable of producing on a sustained y i e l d  basis from 1872 through 

1930; (b) t h e  quan t i t y  of such f i s h  h i s t o r i c a l l y  p re sen t  annual ly  i n  

t h e  c la imants '  fisheries on and ad j acen t  t o  t h e  C o l v i l l e  Reservat ion;  

(c) t he  q u a n t i t y  of such f i s h  t h e  Ind ians  h i s t o r i c a l l y  took from t h e i r  

f i s h e r i e s ;  (d) t h e  reduc t ion  i n  t h e  quan t i t y  of fish available i n  such 

fisheries dur ing  t h e  per iod from 1872 t o  1939 r e s u l t i n g  from commercial 

overf i sh ing  downstream; and (e) t h e  c la imants '  conception of damages sus- 

t a ined  by them as the r e s u l t  of such reduc t ion .  These f a c t o r s  are out- 

lined as fol lows:  

(a) The quan t i t y  of anadromous fish the Columbia River system was 

capable  of producing on a sus t a ined  y i e l d  basis: To compute t h e  q u a n t i t y  

of anadrornous fish t h e  whole Columbia River system was capable  of pro- 

ducing on a sus t a ined  y i e l d  b a s i s ,  c la imants  r e l i e d  on D r .  Koch's 

testimony. D r .  Koch began wi th  the  annual  commercial c a t ch  s t a t i s t i c s ,  

compiled by defendant ' s  agen t s  f o r  each s p e c i e s  of Columbia River 

anadromous f i s h  for  t h e  per iod 1866 through 1972, and ca l cu l a t ed  t h e  

average quan t i t y  as follows: 

Chinook salmon 25,182,000 lbs .  annual ly  
Blueback salmon 848,000 " 

1 I 

Coho salmon 2,895,000 " I( 

S teclhead t r o u t  1,468,000 " II 
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(b) The q u a n t i t y  of anadromous f i s h  h i s t o r i c a l l y  p r e s e n t  a n n u a l l y  

i n  c l a i m a n t s '  f i s h e r i e s  on and a d j a c e n t  t o  the Colville Reserva t ion .  

Claimants ,  t o  de te rmine  t h e  q u a n t i t y  of anadromous f i s h  h i s t o r i c a l l y  

p r e s e n t  a n n u a l l y  i n  c l a i m a n t s '  f i s h e r i e s  on o r  a d j a c e n t  t o  t h e  Reserva t ion ,  

a g a i n  r e l i e d  on D r .  Koch's tes t imony.  D r .  Koch cons idered  the i n d i v i d u a l  

s p e c i e s  of anadromous f i s h  u s i n g  the Columbia i n  r e l a t i o n  t o  t h e  t y p e  

and a v a i l a b i l i t y  of spawning and r e a r i n g  areas i n  t h e  e n t i r e  Columbia 

R i v e r  system. 

He reduced h i s  f i n d i n g s  t o  pe rcen tages .  He found t h a t  11 p e r c e n t  

of t h e  Columbia's chinook, 15 p e r c e n t  of t h e  bluebacks ,  1 p e r c e n t  of t h e  

coho, and 5 p e r c e n t  of t h e  s t e e l h e a d  spawned above t h e  Grant Coulee Dam. 

H e  also found t h a t  20 p e r c e n t  of t h e  bluebacks  spawned i n  t h e  Okanogan 

River .  D r .  Koch computed t h e  poundage of t h e  up- r ive r  spawners. H e  

assumed t h a t  t h e  commercial c a t c h  excluded a one- th i rd  escapement popu- 

l a t i o n  n e c e s s a r y  f o r  t h e  p e r p e t u a t i o n  of t h e  v a r i o u s  s p e c i e s .  He  found 

t h a t , l e s s  escapement, t h e r e  were 2,770,000 pounds of chinook, 423,000 

pounds of blueback; 39,000 pounds of coho; and 101,000 pounds of s t e e l h e a d ,  

o r  a y e a r l y  average  of 3,333,000 pounds of f i s h  p a s s i n g  through c l a i m a n t s '  

f i s h i n g  w a t e r s .  I f  escapement popula t ion  was added, t h e  f i g u r e  r o s e  t o  

a b o u t  5 m i l l i o n  pounds of f i s h  pe r  y e a r .  These f i g u r e s ,  based p r i m a r i l y  

on  commercial c a t c h  r e c o r d s ,  r e p r e s e n t ,  accord ing  t o  D r .  Koch, the f i s h  

h i s t o r i c a l l y  p r e s e n t  a n n u a l l y  i n  c l a i m a n t s '  f i s h e r i e s .  
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(c) The quan t i ty  of anadromous f i s h  t h e  Indians historically took 

from t h e i r  f i s h e r i e s :  Claimants concede t h a t  t h e  r e se rva t ion  Indians 

d i d  not  take a l l  of t h e  f i s h  t h a t  were h i s t o r i c a l l y  present  annual ly i n  

the ir  f i s h e r i e s .  To compute an h i s t o r i c a l  ca tch ,  D r .  Koch r e so r t ed  t o  

the testimony of Dr. Verne P. Ray, claimants '  exper t  an thropologis t ,  

t o  e s t a b l i s h  t h a t  salmon and steelhead.provided about 50 percent  of 

claimants '  sustenance annually; t ha t  t h e  average consumption of f i s h  

was one pound p e r  day per  Indian; and t h a t  average populat ion of a l l  

n ine  t r i b e s  on t h e  Co lv i l l e  Reservation from 1872 through 1939 was 

about 6,500. 
u/ 

These populat ion f i g u r e s  a r e  higher '  than those repor ted  

by government agents  i n  charge of t h e  n ine  t r i b e s  on the r e se rva t ion  

during t h e  period 1872-1939 because, c laimants  contend, not  all of the 

Indians were counted. D r .  Koch then computed an h i s t o r i c a l  annual har- 

v e s t  of about 2,373,000 pounds of f i s h  f o r  t h e  Indians  o r  about 47 per- 

cent  of the t o t a l  f i s h  ca l cu la t ed  t o  be annually present  i n  r e se rva t ion  

fisheries. D r .  Koch rounded t h e  r e s u l t  t o  2,350,000 pounds of f i s h  

annual ly . 
(d) The reduct ion i n  t h e  quan t i ty  of f i s h  a v a i l a b l e  i n  claimants '  

- - -- - - - - 

f i s h e r i e s  during t h e  period from 1872 t o  1939 r e s u l t i n g  from commercial 

overfishing downstream: To lay a foundation for  showing the 

reduct ion i n  t h e  quan t i ty  of f i s h  a v a i l a b l e  i n  claimants  f i s h e r i e s  from 

11 - / I n  add i t ion  t o  claimants ,  t h e  n ine  t r i b e s  included t h e  Columbia, 
Wenatchee, Chelan, and E n t i a t  Tribes added t o  t h e  r e se rva t ion  by 
defendant a f t e r  1872. 
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1872 t o  1939. cla'imants revimed the evidence placed in the record of t h i s  case 

showing the phenomenal growth of the commercial fishing industry, and 

referred t o  evidence showing the result ing impact on the up-river Indians. 

As for the impact on the up-river Indians, claimants showed that as early 

as 1877 they were suffering a lack of food because of the depletion of 

fish by the dm-stream conrmercial fishing. They also referred to other 

evidence showing depletion into t h e  1930's. Most notable of t l l e  species 

diminished, according to Dr. Koch,was the chinook, which was by far the most 

important fish to claimants. 

Dr. Koch attempted to quantify t h e  e f fec t  of commercial fishing on 

claimants1 fisheries by taking the commercial catch records for each 

species of anadromous fish, and applying the percentages of such catches 

that represented Okanogan and up-river Columbia spawners to determine 

the quantities of f i s h  that would have been available i n  claimants' 

f i sher ies  had the fish not been removed by commercial fishing. Dr. Koch's 

calculations, figures i n  five-year increments, produced a total of almost 

200,000,000 pounds of f i s h  from the Colville Reservation waters removed 

by the commercial catch over t h e  years, as follows: 

Year - 
F i s h  Attributable to  Colville Fishing 
Areas Removed by Commercial Catch 

* Nunhers are presented in thousands of pounds. 



Year 
- 

Fish A t t r i b u t a b l e  t o  Colville Fish ing  
Areas Removed by Commercial Catch 

(e) The damages sustained by the Ind ians  as a result of the reduc t ion  

of f i s h  normally in c la imants r  fisheries: Claimants a t  t h i s  point 

b i f u r c a t e  t h e i r  reasoning i n  c a l c u l a t i n g  money damages they contend were 

sus t a ined  by them as a r e s u l t  of the ove r f i sh ing  downstream by the 

commercial f i s h e r i e s .  They reason  t h a t  t h e  excess ive  downstream 

f i s h i n g  not  only diminished t h e  quan t i t y  of f i s h  a v a i l a b l e  t o  them 

each year, but t h a t  t he  escapement necessary t o  pe rpe tua t e  the 

f i s h  populat ion i n  t h e i r  f i s h e r i e s  d id  no t  take place i n  some years .  

This,  c la imants  argue, a l s o  is a loss t o  them, 

To c a l c u l a t e  t h e  f i r s t  of these two d i f f e r e n t  l o s s e s ,  D r .  Koch 

began by e s t a b l i s h i n g  an a c t u a l  f i s h  ca t ch  by c la imants  for each of the 

yea r s  from 1872 through 1939. To do t h i s ,  he merely sub t r ac t ed  f i g u r e s  

arrived a t i n  the table above, reproduced as Column (B) i n  t h e  table 

below, from t h e  5 m i l l i o n  pounds of f i s h  h i s t o r i c a l l y  available 

annual ly  i n  r e s e r v a t i o n  waters  t h a t  he  c a l c u l a t e d  e a r l i e r .  The results 

of his c a l c u l a t i o n s  are r e f l e c t e d  i n  Column (C) i n  t h e  table below. 
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Dr. Koch's next step was to compute a loss of fish. He did this 

by subtracting the actual catch (the figures in Column (c ) )  from the 

2,350,000 pound historical catch previously established. (The historical 

catch represents what the Colvilles annual catch would have been had 

there been no depletion down through the years.) The results of these 

calculations are represented in Column (F) in the following table, 

and when expanded out of the five-year increments represented come to 

over 93.5 million pounds of fish lost over the 67-year depletion period. 

To compute the escapement loss Dr. Koch reasoned that depletion 

of the escapement population occurred whenever the total number of 

fish removed from the Colvil lc f isheries (Column (B)  plus Column (C)) 

exceeded 3,333,000 pounds of fish annually. The 3,333,000 pounds 

represents the fish available to be caught in the reservation waters 

( i . e .  5,000,000 pounds less one-third escapement for preservation of 

the species). The results of Dr. Koch's calculations are shown in 

Column (I) of the following table, and when expanded out of the f ive -  

year increments add up to a loss of almost 40 million pounds of fish. 



FIVE-YEAR INCREHENTAL CAT[=HES AND LOSSES 
OF THE COLVILLE CONFEDERATED TRIBES 

Year Fish Attributable Fish Actually Fish lost to Depletion of 
to Colville Fish- Caught by the the Colville Escapement 
ing Areas Removed Colvillea Catch Population by 
by Commercial Conmercial 
Catch Fishery 

* Numbers presented in thousands of pounds. 

By expanding the five-year incremental loss figures of fish in 

Columns (F) and (I) for the years 1872-1939, Dr. Koch concluded that 

the total losses to claimants over the 67-year period came to 133,621,000 

pounds of fish. 

To convert t h i s  enormous fish loss into terms of money, claimants rely 

on Dr. Vaux. Dr. Vawc, in h i s  testimony, took the poundage loss above 

and multiplied it by a "raw salmon" price he established. To establish 

his price, Dr. Vaux testified that the price of raw salmon for packers 
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d u r i n g  t h e  pe r iod  1889-1892 was 43 p e r c e n t  of t h e  price of packed salmon. 

Using t h i s  p e r c e n t a g e  f a c t o r ,  D r .  Vaux then computed t h e  price of  raw 

salmon f o r  each of t h e  y e a r s  d u r i n g  t h e  pe r iod  1872-1939. H i s  com- 

p u t a t i o n s  came t o  $4,829,770 a t t r i b u t a b l e  t o  l o s s  of c a t c h ,  and 

$1,946,560 a t t r i b u t a b l e  t o  loss because  of d e p l e t i o n  of escapement 

p o p u l a t i o n ,  o r  a  grand t o t a l  of $6,776,330, t h e  amount claimed by 

c l a i m a n t s  f o r  t h e  67-year pe r iod .  

49. claimants' C a l c u l a t i o n  of Damages f o r t h e  Post-1939 Per iod .  - 
The approach used by t h e  c l a i m a n t s  f o r  t h i s  pe r iod  t o  c a l c u l a t e  damages 

for t h e  t o t a l  l o s s  of t h e i r  f i s h e r i e s  due t o  t he  b u i l d i n g  of t h e  Grand 

Coulee Dam,was t o  c a p i t a l i z e  t h e  v a l u e  of an annual  c a t c h  a t  an appro- 

p r i a t e  i n t e r e s t  r a t e .  Cla imants '  w i t n e s s ,  D r .  Vaux, a l s o  made t h e s e  

c a l c u l a t i o n s  f o r  c la imants .  

D r .  Vaux s t a r t e d  w i t h  D r .  ~ o c h ' s  tes t imony t h a t  t h e  C o l v i l l e s  would 

have t aken  2,174,925 pounds o f  f i s h  from t h e  upper Columbia i n  1939 

had t h e r e  been no d e p l e t i o n  of t h e  anadromous fish r u n s  i n  p r i o r  years. 

D r .  Vaux t h e n  m u l t i p l i e d  t h i s  poundage by his " r a w  salmon price" of 9 cents f o r  

1939. H e  e s t a b l i s h e d h i s  p r i c e  i n  the same manner as h e  e s t a b l i s h e d  

prices o v e r  the 67-year p e r i o d ,  a s  exp la ined  earlier i n  t h e s e  f i n d i n g s .  

His r e s u l t  came t o  $195,743.25 

D r .  Vaux t h e n  e s t a b l i s h e d  an i n t e r e s t  r a t e  of 2.9 p e r c e n t  t o  capi- 

t a l i z e  his annua l  income f i g u r e .  This i n t e r e s t  r a t e  i s  t h e  same as t h e  
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yield on long-term federal bonds in 1939. Dr. Vaux concluded that the 

investment needed to return $195,743.25 in perpetuity.at.an interest 

rate of 2.9 percent was $6,749,767, the amount claimed for this phase 

of damages. 

50, Defendant's Calculation of Damages. Defendant calculated no 

damages due claimants because of losses from 1872-1939 on the ground 

that none had been proved. Defendant proposcd a measure of damages as 

of 1940, the first year that  claimants experienced a total lack of fish 

above the Grand Coulee Dam. Defendant relied upon its expert, Hr. 

Bernard C. Meltzer, a qualified appraiser, for this phase of its case. 

In his approach, Mr. Meltzer sought to determine what income the 

Indians, as fair market eellers or lessors, would have received had they 

mold or leased fishing rights in the waters on and abutting the Colvi l le  

Reservation to a ready, willing, and able buyer. Mr. Meltzer's first 

s t e p  was to  e s tab l i sh  an est imate of the Indians' total actual annual 

catch at the Kettle Falls fishery. Using Kettle  all^ catch records for the 

years 1929-1938, Mr. Meltzer concluded that the Indians total catch 

in 1930 di'd not exceed 2,055 fish.  He  chose 1930 as  the 

year to begin his calculations because that year coincides with 

defendant's contention as to when the federal Government actually came 

upon the Columbia Basin scene. 
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The nex t  step was t o  e s t a b l i s h  a p r i c e  of salmon. Pir. Mel tze r  

reached  a price of 20 c e n t s  a pound i n  1940. His basis was t h e  a v e r a g e  

p r i c e s  of Columbia River  canned salmon from 1910-1946 taken  from t h e  

P a c i f i c  Fisherman Yearbook, 1947. Th is  p r i c e ,  20 c e n t s  pe r  pound, 

would have inc luded  a l l  t h e  l a b o r ,  c a p i t a l ,  r i s k ,  e n t r e p r e n e u r i a l  

s k i l l  and market ing c o s t s  r e q u i r e d  t o  market salmon a t  wholesale .  

M r .  Mel tzer  then  e s t a b l i s h e d  an average  weight of 22 pounds each f o r  

salmon caught  i n  t h e  Columbia. By m u l t i p l y i n g  t h c  average weight by 

the number of f i s h  caught ,  2,055, M r .  Mel tzer  a r r i v e d  a t  t h e  t o t a l  

c a t c h  v a l u a  of $9,042 f o r  1940. 

M r .  Mel tze r  reasoned t h a t  t h e  owner of f i s h i n g  r i g h t s ,  u n l e s s  

he planned t o  go i n t o  t h e  f i s h  b u s i n e s s ,  would n o t  have r e c e i v e d  t h e  

c a t c h  v a l u e  had he  s o l d  t h e  r i g h t s .  M r .  MelLzer t e s t i f i e d  t h a t  t h e  

owner would have rece ived  a  r o y a l t y  based on t h e  fair market v a l u e  

of t h e  r e s o u r c e .  

To de te rmine  an a p p r o p r i a t e  r o y a l t y  r a t e ,  M r .  Mel tze r  cons idered  

t h e  one-eighth s t a n d a r d  r o y a l t y  f o r  o i l  and gas then  p reva len t , and  

the  more r e c e n t  20 and 25 p e r c e n t  f o r  e s p e c i a l l y  product ive o i l  lands; 

t h e  r o y a l t y  f i g u r e s  t y p i c a l  f o r  sand and g r a v e l  r e s o u r c e s  which ran 

between 10 c e n t s  t o  25 c e n t s  a t o n ,  o r  from 4 t o  7 p e r c e n t ;  and 

r o y a l t i e s  f o r  o t h e r  n a t u r a l  r e s o u r c e s  having a  h igher  u n i t  v a l u e  such  

as m e t a l s ,  o r  m i n e r a l s ,  where r o y a l t i e s  of up t o  1 0  p e r c e n t  were 

common. M r .  Mel tzer  concluded t h a t  salmon, assumed by him t o  be  a 
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valuable resource ,  commanded a premium r o y a l t y  of 15 perccnt. Hr. 

k l t z e r  then concluded that t h e  r o y a l t y  income c la imants  would be en- 

t i t l e d  t o  annually was 15 percent of $9,042, or $1,356. 

Mr. H e l t z e r ' s  f i n a l  s t e p  was to  c a p i t a l i z e  the proposed annuar 

income r o y a l t y  a t  appl icable  money rates. H e  reviewed Federal Reserve 

discount  rates of 1 percent; and y i e l d s  on high grade  municipals  of 

2.5 percent ,  U. S. Government bonds a t  2.26 percent ,  t r i p l e  A bonds 

(Moody's) a t  2.84 percent ,  industrial bonds a t  5.3 percent ,  r a i l r o a d  

bonds a t  5.41 pe rcen t ,  and utilities a t  5.99 percent .  Mr. Meltzer 

considered these r a t e s  t o  be f o r  high grade f i n a n c i a l  s i t u a t i o n s  wi th  

minimum risk. To reach a f i n a l  d i scount  r a t e  f o r  a f i s h i n g  right 

royalty income M r .  Meltzer began with  a mean, safe ra te  of 4 percent ,  

then doubled t h i s  t o  8 percent  because of t h e  economic r i sk  he 

associated with t h e  fish business, then added an a d d i t i o n a l  1 perccnt  

fqr non- l iqu id i ty  of t h e  fishing r i g h t  asset, and another  1 percent for  

management (For time and money spent by an owner of an a p e t  i n  pro- 

t e c t i n g  his investment), to reach a f i n a l  rate of 10 percent .  

M r .  Meltzer c a p i t a l i z e d  the annual r o y a l t y  income of $1,356 a t  10 

percent; or $13,560. He rounded this f i g u r e  t o  $13,600, the sum 

he  ca l cu l a t ed  t o  be t h e  damages, o r  value l o s t ,  by claimants due t o  

t h e  building of t h e  Grand Coulee Dam. 
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51. ~onunission's Computation of Dmqcs. The Commission finds no 

ascertainable f ish losses by claimants during the depletion period, 

1872-1939; and, consequently, calculates no damages for  that period. 

The preponderance of evidence establishes that the average con- 

sumption of f i s h  by the Indians of the Colville Reservation was, prior 

to any depletion that took place, about a pound a day per tribesman. 

The population of the claimants i n  1940 was about 2,677 tribesmen. That 

many tribesmen would have consumed a total of 977,1.05 pounds of f i s h  

that  year had there been no depletion. 

The average price for fish at wholesale i n  1940 was about 20 cents 

a pound, as established by defendant's expert, Mr. Meltzer. The 

Conxnission finds that if claimants had to replace the lost f i s h  in 1940 

with markct purchases, such purchases would have been mzde at wholesale 

similar to purchases by institutional buyers at the 20 cents per pound 

price. The subsistence value of claimants' fishing r i g h t s  as of 1940 

would have been the 20 cents price times the annual catch of 977,105 

pounds, or $195,425. 

The Commission finds that a reasonable capitalization rate for an 

annual subsistence income from fish in 1940 is 6 percent. An investment 

necessary to produce annually $195,425 at a 6 percent rate is $3,257,083. 

CONCLUSIONS OF LAW 

Based upon the foregoing finding% the evidence of record, and the 

law, the Commission concludes as a matter of law that: 
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1. Claimants, each of whom is a t r i b e ,  band, o r  identifiable group 

of American Indians  r e s i d i n g  i n  t h e  United States,  had a "special 

r e l a t i o n s h i p "  wi th  the defendant by v i r t u e  of t h e  course  of deal ings  

between t h e  defendant and t h e  c la imants  regarding their subsistence 

f i s h i n g  in t h e  waters on or ad jacent  t o  t h e  Colville Ind ian  Reservat ion 

i n  the  S t a t e  of Washington; 

2. As a r e s u l t  of t h i s  s p e c i a l  r e l a t i o n s h i p  the defendant was 

morally ob l iga t ed  under clause 5 of s e c t i o n  2 of the Indian Claims 

Commission Act t o  p r o t e c t  c la imants  i n  t h e i r  f i s h i n g  f rom the t i m e  the 

defendant placed c la imants  on the C o l v i l l e  Reservat ion;  

3. The defendant is liable under c l a u s e  5 of s e c t i o n  2 of the 

Ind ian  Claims Com.~ission Act f o r  a s c e r t a i n a b l e  damages caused claimants 

by defendant f o r  f a i l u r e  t o  p r o t e c t  such f i s h i n g  r i g h t s  i n  the sum of 

$3,257,083; 

4. The defendant i s  not l i a b l e  for  interest on t h e  foregoing as- 

certainable damages; and, t he re fo re ,  

5 .  The c la imants  are e n t i t l e d  t o  recover  from the defendant  t h e  

sum of $3,257,083, less al lowable g r a t u i t o u s  o f f s e t s ,  i f  any. 

- 
John T. Vance, Commissioner 

J I J  
Richard W. . Yarbo,wugh~,,Commissioner 


