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OPINION OF THE COFDISSION 

Pierce, Commissioner, de l i ve red  t h e  opinion of t h e  Commission. 

I n  i t s  title dec i s ion  of August 9,  1973, 31 Ind. C1. Comm. 89, t h e  

Commission determined t h a t ,  a s  of August 3, 1795, the e f f e c t i v e  date of 

the Trea ty  of  Greenevl l le ,  7 Stat. 49, t h e  t r i b e s  represen ted  by the various 

p l a i n t i f f s  i n  t h i s  consol ida ted  proceeding each he ld  a b o r i g i n a l  t i t l e  t o  

one or more of 15 s e p a r a t e  enc laves  i n  Ohio, Indiana, and I l l i n o i s ,  which 

enc laves  were ceded t o  t h e  United S t a t e s  under the Greenevi l le  Treaty.  

The Comdssion a l so  determined t h a t  two l a r g e  t r a c t s ,  located w i t h i n  Royce 

Area 11, Ohio, were a b o r i g i n a l l y  owned, a s  of  August 3, 1795, by t h e  

Delaware and Shawnee Tribes, r e spec t ive ly .  31 Ind.  C1. Comm. a t  216-17. 

The p a r t i e s  t o  those  claims,  however, en te red  i n t o  compromise s e t t l emen t s  

and f i n a l  awards have been en te red  wi th  respec t  to each of  t hose  claims. 

See 41 Ind. C1. Comm. 158 (1977)  e el aware); 40 Ind. C1. Comm. 173  (1977) - 
(Shawnee) . 



The Court of Claims, a t  207 C t .  C1.  254 (1975), aff irmed t h e  

Commission's t i t l e  dec is ion  a s  t o  every i s s u e  save one. The cour t  

remanded f o r  f u r t h e r  findings t he  Commission's determinat ion t h a t  t h e  Peorias 

(on behalf of t h e  Weas) were not  e n t i t l e d  t o  compensation for  the s ix -  

mile square enclave loca ted  a t  Ouatanon o r  Old Wea Towns on t h e  Wabash 

River i n  Indiana because t h i s  enclave had, a f t e r  t h e  Greenevil le  Treaty, 

been rctrocedcd t o  t he  Indians and l a t c r  ceded t o  t h e  United S t a t e s  again 

as p a r t  of a l a r g e r  cess ion  f o r  which the  Indians had sought compensation 

i n  o the r  dockets before  t h e  Commission. - See 207 C t .  C l . ,  a t  277-79. The 

Supreme Court denied issuance of a w r i t  of c e r t i o r a r i ,  423 U. S. 1015 

(1975). 

Trial was held before the  Commission on Apr i l  12  and 13,  1377, on 

the issues of value,  cons idera t ion ,  and compensation f o r  t h e  Ouatanon 

enclave. 

Before turning t o  mat te rs  r e l a t i n g  t o  the  va lua t ion  of the subjec t  

t r a c t s ,  we will discuss the  remanded i s s u e  concerning t h e  Ouatanon enclave. 

Pursuant t o  the  provisions of subsect ion 7 of A r t i c l e  3 of the Greeneville 

Treaty,  a t r a c t  of land described a s  "one piece six-miles square a t  t he  

Ouatanon o r  Old Weca town on the  Wabash r ive r "  was ceded t o  t h e  United 

S ta t e s .  The defendant contends t h a t  t h e  Weas are  not  e n t i t l e d  t o  recover 

an award for t h i s  cess ion  because they  have already been compensated f o r  

the  cess ion  of t he  enclave under  the  t r e a t i e s  of  October 2 ,  1818 (7  Stat. 

186) and October 6, 1818 (7  S t a t .  189), and because they received i n  

addi t ion ,  supplementary compensation f o r  the  cess ion  of a l l  of their lands 

i n  Indiana pursuant t o  the  Treaty of October 2,  1818 (7 S t a t .  169). 
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We have set f o r t h  i n  f inding  No. 48, i n f r a ,  the  history of t h i s  enclave 

from i ts cess ion  i n  1795 through 1818. It is t r u e ,  as defendant contends, 

t h a t  i n  1809 t h e  United States i n  a t r e a t y  with  the  Miami ( 7  S t a t .  101) 

rel inquished its r i g h t  t o  the enclave t o  the Miami Indians.  Although the  

Weas are not  a p a r t y  t o  t h i s  t r e a t y ,  they gave t h e i r  consent by signing 

the Treaty of October 26, 1809 (7 S t a t .  116). It is a l s o  t r u e  t h a t  in 

the Treaty of October 2, 1818, supra ,  t he  Weas ceded t o  t he  United 

S t a t e s  a l l  of  t h e i r  lands  i n  Indiana. ~t the  time of t h e  l a t t e r  t r e a t y  

t h e  Weas were no longer  confederated with the  M i a m i  Indians. 

I n  t h e  dec is ion  on appeal  of Dockets 13-G, et a l . ,  Jame?.Strong, 

et a l .  v. United S t a t e s ,  207 C t .  C1.  254, 518 F. 2d 556 (1975), t h e  - 
Court of Claims remanded for f u r t h e r  f indings  the i s s u e  of whether o r  

not  t he  Weas were e n t i t l e d  t o  an award for the cession i n  1795 of t he  

six-mile square enclave. It was noted t h a t  although the Commission had 

found t h e  a rea  was loca ted  wi th in  t h e  aboriginal a r e a  of the Wea Nation 

i n  1795 and had been ceded t o  t h e  United S t a t e s  i n  1795, we had concluded 

t h a t  t h e  Weas were not  e n t i t l e d  t o  recover f o r  t h i s  enclave. The court 

s t a t e d  that the Commission had made insufficient f indings  t o  show t h a t  

the Weas were compensated for t h i s  land even in p a r t  through t he  recovery 

for Royce Area 99 i n  Docket 67, 9 Ind. C1. Corn. 1 (1960). That po r t ion  

of the  six-mile square s t r i p  lying south of the Wabash River was included 

i n  Royce Area 99. The northern po r t ion  of t h e  enclave was included i n  

Royce Area 98 which area was involved i n  Docket 15-D, 42 Ind. C1. Cornm. 

354 (1978) and i n  which case  the awards were en tered  f o r  Royce Area 98 
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among other areas involved. However, i n  the latter case  t h e r e  was no 

award t o  t h e  Wcas f o r  any p a r t  of t he  enc lave  i n  ques t ion .  

While i t  is t r u e  t h a t  t h e  Weas recovered this enc lave  under t h e  

Trea ty  of 1809 and t h a t  they  received an award f o r  t h a t  p a r t  of  t h e  enclave 

which lies south  of t he  Wabash River ,  t h a t  award was f o r  recognized 

t i t l e  t o  t h e  enclave.  As f a r  a s  ou r  records  r e v e a l ,  the Weas rece ived  

nothing f o r  t h e  ce s s ion  of  t h e  recognized t i t l e  f o r  t h e  po r t i on  of t h e  

t r a c t  which l a y  no r th  of t h e  Wabash River i n  Royce Area 98. I n  the l i g h t  

of a l l  t h e  f a c t s  and on r econs ide ra t i on  of t h e  law i n  t h i s  case, we 

conclude t h a t  i t  makes no d i f f e r e n c e  whether t h e  Weas rece ived  an award 

o r  compensation f o r  t h e i r  c e s s ion  of  t he  recognized t i t l e  t o  t h e  t r a c t .  

It is c l e a r  they have never  received more than  they were p a i d  under t h e  

Trea ty  of Greenevi l le  f o r  t he  ce s s ion  of t h e i r  Ind ian  t i t l e  i n  t he  enc lave  

i n  1795. Accordingly, they a r e  e n t i t l e d  t o  an award f o r  this ces s ion  

i f  t h e  amount they received was s o  far l e s s  than t h e  f a i r  market va lue  

of t h e i r  l ands  i n  1795 t h a t  t h e  cons ide ra t i on  w a s  unconscionable.  

The lands  t o  be valued c o n s i s t  of  15  s e p a r a t e  enc laves  l oca t ed  i n  

Ohio, Indiana,  and I l l i n o i s .  The t o t a l  acreage of t he se  1 5  enclaves is 

336,790. The enc laves ,  and t h e  acreage and ownership of each a r e  as 

fol lows : 
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Enclave Acreage - Title Holder 

1/ 
1. Royce Area 16, ~ n d i a n a -  23,040 

2. Royce Area 17, Ind iana  2,560 

3. Portage Road from Royce 2 
Area 16 t o  Royce Area 
17 ,  Indiana 

4. Six miles  square  at 23,040 
Ouatanon o r  Old lJea 
Towns (unnumbered red  
l i n e  i n  wes t -cen t ra l  
Indiana on Royce's map) 

5 .  Royce Area 18, Ohio 92,160 

6. Royce Area 19,  Ohio 17,280 

7. Royce Area 20, Ohio 2,560 

- 8. Six mil-es square  a t  23,040 
F t  . Sandusky (unnumbered 
dotted b lack  line nea r  
Sandusky, Ohio, on 
Royce's map) 

9. Royce Area 24,  I l l i n o i s  23,040 

Miami - 2/3 
2/ 

Wea - 1/3- 
Miami - 2 / 3  

2/ 
Wea - 1/3- 
Miami - 2/3 

Ottawa 

Ottawa 

Wyando t 

Wyandot 

Potawatomi 

1/ Numbered " ~ o y c e   rea as" are from Charles C. Royce, Ind ian  Land Cessions - 
i n  t h e  United S t a t e s ,  18 th  Annual Report o f  the Bureau of American 
Ethnology, P a r t  2 (1899). 

2/ The Commission found i n  i ts  dec i s ion  (31 Ind. C1.  Comm. a t  213) t h a t  - 
the Weas were a p a r t  o f  t h e  Miami Tr ibe  dur ing  the  18 th  century.  The 
Commission has prev ious ly  found that t h e  a l l o c a t i o n  of i n t e r e s t s  between 
the Miami and Wea w i t h  respect t o  land ceded before  the sepa ra t i on  of the 
Wea from the M i a m i  in 1805 was 2 / 3  N i a m i  and 1/3 Wea. ~ i a m i  Tribe.  e t  a l .  . 
v. United S t a t e s ,  Dkts. 253, e t  al . ,  22 Ind. ~ 1 .  Comm. 469 (1970).  he 
p a r t i e s  agreed t o  this allocation of i n t e r e s t s  on a 2/3-1/3 basis a t  t he  
t r ia l ,  Tr. XI, at 150. In t h i s  proceeding, t h e  Weas are represen ted  by 
the Peoria p l a i n t i f f s  i n  Docket No. 338. 
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Enclave 

10. Por tage  Road from 
Royce Area 24 t o  
Illinois River 

11. Area w e s t  of t he  
I l l i n o i s  River a t  
t he  Old P i o r i a s  
f o r t  and v i l l a g e  3/ 

12. Area e a s t  of t h e  
Illinois River a t  
the Old P i o r i a s  
fort and v i l l a g e  ?/ 

13. Area west of t h e  
I l l i n o i s  River a t  
its mouth 41 

Acreage T i t l e  Holder 

8 Potawatorni 

7,360 Potawatomi 

15,680 Kickapoo 

22,000 Potawatomi 

14. Area e a s t  of t h e  85,000 Kickapoo 
I l l i n o i s  River a t  
its mouth 51 

1 5  Royce Area 27, I l l i n o i s  20 Kaskaskia 

The va lua t ion  d a t e  is August 3, 1795, t h e  e f f e c t i v e  d a t e  of t h e  

Treaty of Greenevi l le ,  7 S t a t .  49. 

All of t h e  sub jec t  t r a c t s  were loca t ed  w i th in  t h e  Northwest T e r r i t o r y ,  

t h e  o rde r ly  s e t t l emen t  and p o l i t i c a l  o rgan iza t ion  of which were enunciated 

3/ These two a r e a s  toge ther  c o n s t i t u t e  a six-mile square tract i d e n t i f i e d  - 
on Royce's Map of I l l i n o i s  1 by a do t ted  b lack  l i n e  on the I l l i n o i s  River 
i n  nor th-cent ra l  I l l i n o i s .  

4/ These two a r e a s  toge ther  are i d e n t i f i e d  on Royce's Map of I j l i n o i s  1 - 
by a do t ted  black l i n e  a t  t h e  confluence of t he  I l l i n o i s  and Mis s i s s ipp i  
Rivers. The a r e a  identified by Royce exceeds the 12-mile square a r e a  
descr ibed i n  c l ause  (15) of the  second paragraph of A r t i c l e  111 of t h e  
Treaty of Grecneville, 7 S t a t .  at SO, 
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i n  the Ordinance of 1787, the  substance of which Congress reenac ted  

(after t h e  Cons t i t u t i on  became e f f e c t i v e )  by t h e  Act of August 7,  1789, 

1 Stat. 50. 

The subject enc laves  were r e l a t i v e l y  small t r a c t s  of land loca t ed  

a t  important  geographical  l o c a t i o n s  throughout the Northwest T e r r i t o r y .  

Severa l  of t h e  enc laves  i n  1795 o r  e a r l i e r  were t he  si tes of B r i t i s h  

and American f o r t s .  Most had been t h e  sites of Ind i an  s e t t l emen t s  long 

before the American Revolution. 

All of the subject t rac ts  were l oca t ed  on o r  very near  navigable 

waters. A l l  of  t h e  t r a c t s  cons i s t ed  of predominantly l e v e l  t o  undulat ing 

terrain. A few possessed s t e e p  b l u f f s  o r  s lopes .  Another few contained 

some po r t i ons  of low-lying marsh lands. A s  was common and n a t u r a l  i n  

t he  ca se  of l a n d s  bordering b o d i e s  of  water ,  many of  t h e  low-lying a r e a s  

of the t r a c t s  were s u b j e c t  t o  accumulation of water and the n a t u r a l  

d ra inage  was poor. A l l  of t h e  t r a c t s  were h e a v i l y  fo re s t ed .  

S o i l  c l a s s i f i c a t i o n s  vary,  of  course,  i n  the 15 separate enclaves.  

General ly  speaking, t h e  s o i l s  can be c l a s s i f i e d  as moderately t o  extremely 

f e r t i l e ,  s u b j e c t ,  i n  almost every  i n s t ance ,  t o  t h e  neces s i t y  f o r  a r t i f i c i a l  

drainage. 

A l l  o f  t h e  subject tracts l i e  within t h e  temperate c l ima te  zone. 

Average temperatures  i n  January are i n  the high 20's;  in July ,  in the 

mid-70's. Average y e a r l y  p r e c i p i t a t i o n  varies from approximately 31 

inches i n  t h e  no r the rn  enc laves  t o  s l i g h t l y  i n  excess of  45 inches in 

the southern  enclaves. Frost free days range from a high of 196 a t  
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Chicago t o  a  low o f  168 a t  Ouatanon ( L a f a y e t t e ,  Ind iana)  and Royce Area 

20 (Frcmont, Ohio). 

I n  1795, a l l  o f  the t r a c t s  were i s o l a t e d  e n c l a v e s  w i t h i n  the 

sur rounding  I n d i a n  coun t ry .  The o n l y  means of i n g r e s s  and e g r e s s  were 

the n a v i g a b l e  r i v e r s  and l a k e s  which bordered  o r  were c l o s e  by each of  

the enc laves .  

Even b e f o r e  t h e  end o f  t h e  American Revolu t ion ,  t h e  s t a t e s  were 

d e b a t i n g  and d i s p u t i n g  among themselves  t h e  f u t u r e  o f  t h e  Old Northwest. 

The d i f f i c u l t y  cen te red  around t h e  f a c t  t h a t  c e r t a i n  o f  t h e  s t a t e s  

claimed s o v e r e i g n t y ,  by v i r t u e  o f  t h e i r  c o l o n i a l  c h a r t e r s ,  t o  l a n d s  west  

of t h e  Ohio River .  The d i s p u t e s  were r e s o l v e d ,  and t h e  A r t i c l e s  of  

Confederat ion adopted,  a f t e r  t h e  C o n t i n e n t a l  Congress passed  r e s o l u t i o n s  

recommending t h a t  all l a n d s  nor thwest  of t h e  Ohio River  claimed by various 

s t a t e s  be  ceded f o r  t h e  common b e n e f i t  of  t h e  United S t a t e s  and be 

o rgan ized  i n t o  s e p a r a t e  s t a t e s .  Those states w i t h  c la ims  d i d  subsequen t ly  

cede t h e i r  c la ims  t o  t h e  Uni ted S t a t e s .  

Pursuan t  t o  t h e  Land Ordinance o f  1785, Congress provided t h a t  

s e t t l e m e n t  would be on ly  on surveyed p a r c e l s  of  l and .  The s u r v e y s  were 

t o  be i n  t h e  form of s q u a r e  townships,  s i x  m i l e s  s q u a r e ,  w i t h  36 one- 

m i l e  s q u a r e  s e c t i o n s .  Each s e c t i o n  con ta ined  640 a c r e s .  The purchase  

p r i c e  of t r a c t s  was fixed a t  a minimum of $ 1  p e r  a c r e  a t  p u b l i c  a u c t i o n  

with t h e  purchase r  t o  pay t h e  c o s t  o f  su rvey .  

Under the Trade and I n t e r c o u r s e  Act of  1790, 1 S t a t .  137,  and by 

v i r t u e  of t h e  1795 T r e a t y  of Greencvil . le,  t h e  I n d i a n  T r i b e s  of t h e  



Northwest T e r r i t o r y  were permitted t o  se l l  their lands only  by treaty 

either t o  t h e  United States o r  t o  t h i r d  p a r t i e s  upon the approval  of 

the United S t a t e s .  

The proceeds of land s a l e s  were a source  of Federal revenue. 

I n i t i a l l y ,  Congress r e l i e d  upon land  specu la to r s  t o  purchase large 

tracts and subdivide and resell to s e t t l e r s .  Because of mismanagement, 

poor choice of l and ,  and improper f inanc ing  wi th in  the specu la t i ng  land 

companies, t h i s  system col lapsed  i n  1795'and t h e  public tu rned  a g a i n s t  

specu la to r s .  I n  1796, Congress provided for direct s a l e  of smal l  tracts 

of 640 a c r e s  a t  $2 pe r  acre minimum pr i ce .  

In a d d i t i o n  to Federa l  sales t o  specu la to r s  before 1796 of lands 

owned by the United S t a t e s ,  the  s t a t e s  of  Pennsylvania and New Yorlc 

were a l s o  s e l l i n g  l a r g e  t r a c t s  of state-owned l ands  t o  specu la t i ng  land 

companies f o r  resale after subdivision. 

During the l a s t  decade of the 18 th  century, t he  economy of t h e  

United States expanded tremendously. 

t h e  g ros s  n a t i o n a l  product more than 

$452.2 mi l l ion .  Agr i cu l tu re  was the 

Between t h e  years 1789 and 1795 

doubled, from $158.4 mi l l i on  t o  

primary economic a c t i v i t y ,  

account ing f o r  almost one-half of p r i v a t e  product ion income dur ing  t h e  

1790's. In  such an a g r a r i a n  economy, the nation's b a s i c  resource  was 

land. 

I n  1791, Congress cha r t e r ed  the First Bank of the  United S t a t e s .  

The bank, dur ing  the  1 7 9 0 ' ~ ~  w a s  able  t o  s t a b i l i z e  what had previous ly  

been a near-chaot ic  banking and monetary s i t u a t i o n .  A s  a result, i n  

the 13 states credit was becoming ava i l ab l e .  
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I n  t h e  Northwest T e r r i t o r y  i n  1795, however, t h e  economy was sti.11 

i n  a p r i m i t i v e  s t a g e .  There were no banks,and s p e c i e  o r  cur rency  were 

i n  s h o r t  supply.  A b a r t e r  economy p reva i l ed .  

I n  I790 t h e  popula t ion  of t h e  United S t a t e s  was 3,929,000, and i n  

1800 t h e  popula t ion  was 5,297,000. It has  been e s t ima ted  tha t  t h e  1795 

popula t ion  was 4,607,000. Popula t ion  of  t h e  United S t a t e s  was i n c r e a s i n g  

a t  a r a t e  s l i g h t l y  i n  excess  of 3 percen t  pe r  year .  

The e a r l i e s t  popula t ion  f i g u r e s  a v a i l a b l e  f o r  t h e  Northwest 

T e r r i t o r y  wcre compiled i n  1800. I n  t h a t  yea r ,  t h e  popula t ion  of  Ohio 

was 45,365; Indiana,  5,641; I l l i n o i s  had no recorded popula t ion  a l though  

i t  is  known t h e r e  were s c a t t e r e d  s e t t l e r s  t h e r e .  What popula t ion  t h e r e  

was i n  Ohio and Ind iana  i n  1795 was ,concent ra ted  i n  the southern  po r t i ons  

of those  t e r r i t o r i e s  along t h e  Ohio River  k ~ h i c h  was t h e  main (and 

almost exclusive) pa th  of westward migra t ion  a s  of  1795. The a r e a s  of 

Ohio and Ind iana  no r th  of a  t h i n  b e l t  a long  the  Ohio River, t o g e t h e r  

w i t h  a l l  o f  I l l i n o i s ,  were, f o r  all p r a c t i c a l  purposes ,  devoid of  any 

white popula t ion  i n  1795. 

Experts  f o r  both p a r t i e s  developed v a l u a t i o n  t h e o r i e s  based 

e s s e n t i a l l y  upon s a l e s  of what they considered t o  be comparable l ands .  

P l a i n t i f f s t  e x p e r t ,  D r .  Roger K. Chisholm, developed two samples o f  

what he considered to be comparable sales. 

His f i r s t  sample cons i s t ed  of  31 sales occu r r i ng  between 1790 and 

1800 of  small, strategically l o c a t e d  l ands  which he  be l i eved  t o  be 

comparable t o  those  smal l  and s t r a t e g i c a l l y  l oca t ed  enc laves  among t h e  
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15 sub jec t  tracts. Twenty-nine, o r  93.5 percent ,  of the s a l e s  were 

of lands  i n  Wayne County, Michigan, t h e  loca t ion  of De t ro i t .  The 

remaining sales were of lands  i n  S t .  C l a i r  County, I l l i n o i s  (on t h e  

M i s s i s s i p p i  River oppos i te  present-day St. Louis, Missouri) ,  and Trunibull 

County, Ohio ( i n  e a s t e r n  Ohio, bordering Pennsylvania). I n  this sample, 

lands s o l d  i n  p a r c e l s  ranging from 0.01 t o  5.55 ac res .  The average 

t r a c t  was 0.61 a c r e s ,  and the  median, 0.092 acres .  Pr ices  p e r  a c r e  

ranged from a low of $10 t o  a high of $50,000. The most commonly observed 

price was $25,000 per  acre, with three t r ansac t ions ,  or 9.7 perccrt of 

the t o t a l ,  a t  this price. The median p r i c e  of a l l  the sales was 

$7,954.54. The weighted average was $1,211 p e r  ac re .  

D r .  Chisholm's second sample cons is ted  of 185 sales  of t r a c t s  

which he considered t o  be comparabl-e t o  the l a r g e r  and not  e s p e c i a l l y  

strategically l oca ted  of t h e  subject enclaves.  Of these  s a l e s ,  117, 

o r  56 percent ,  were of lands  loca ted  i n  Wayne County, Michigan (De t ro i t ) ,  

and 65, o r  31.1 percent ,  of lands i n  Trumbull County, Ohio, which 

borders Pennsylvania i n  e a s t e r n  Ohio. Lands i n  t h i s  sample s o l d  i n  

parcels ranging from 0.01 a c r e s  t o  36,245.38 ac res .  The average t r a c t  

was 636.9 ac res ,  and t h e  median t r a c t ,  161.6 acres. P r i c e s  p e r  a c r e  

ranged from $.02 t o  $50,000. The median p r i c e  per  a c r e  was $1.36. 

Defendant's exper t  appra i se r ,  D r .  Ernest G. Booth, concluded t h a t  

the  most accura te  i n d i c a t i o n  of r e t a i l  market value, a s  of 1795, was 

the resales by specu la t ive  buyers  selling wild l ands  without any 

development and without the increment of unearned surrounding settlement 



values. Upon ana lys i s  of numerous such s a l e s ,  D r .  Booth concluded t h a t  

i n  t h e  yea r s  preceding 1800, w i l d  l and  i n  farm-sized acreage  w a s  freely 

a v a i l a b l e  a t  retail a t  under $1 p e r  a c r e  i n  t h e  Old Northwest w i th in  

areas a v a i l a b l e  for  se t t l emen t .  

Dr. Booth then  analyzed each enc lave  under t h r e e  approaches t o  

fa ir  market value. These approaches he  termed "comparable sales," 

l t  developmental s a l e s , "  and "income sales." F i r s t  he  determined what he  

considered to be the highest and best use for each enclave.  Genera l ly  

speaking, the larger enc laves  he determined t o  be subsistence farming 

l ands ,  whi le  t h e  smaller enc laves  (and small p o r t i o n s  of the l a r g e r  

enc laves)  he determined t o  be potentially s u i t a b l e  for such u s e s  a s  

military f o r t s ,  trading posts, towns i tes ,  and o t h e r  specific uses .  H e  

anticipated a per iod  of from 20 t o  30 years f o r  settlement o r  o t h e r  

u t i l i z a t i o n  of the enclaves .  

Under h i s  comparable sales approach, D r .  Booth cons idered  large 

acreage  l a n d  t r a n s a c t i o n s  such a s  the Connect icut  Land Company and 

Holland Land Conlpany purchases i n  nor thwestern Pennsylvania  and New 

York between 1792 and 1795 which included v a l i d  purchases  and offering 

p r i c e s  of $.26 t o  $.44 p e r  a c r e .  From t h i s  da t a  he determined t h a t  $.40 

per acre was i n d i c a t i v e  of market value  for average q u a l i t y  lands i n  

the Old Northwest in 1795. From t h i s  f i g u r e  he took a l a r g e  d i scount  

(usually SO percent) t o  r e f l ec t  i s o l a t i o n  of the va r ious  enc laves .  H e  

also considered sma l l e r  sa les  and used a price of  $2.07 per a c r e  from 

which he discounted, i n  many case s  up to 90 pe rcen t ,  for such f a c t o r s  
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as lack of immediate saleability, l a c k  of acces s ,  location, and q u a l i t y .  

Under his developmental sales approach he assumed the viewpoint 

of a hypothetical l and  developer. H e  gene ra l l y  pos tu l a t ed  a potential 

resale price f o r  the v a r i o u s  enc laves  a t  $2 t o  $2.30 per acre within a 

20- t o  30-year p e r i o d .  These assumptions resulted i n  wholesale-resale  

r a t i o s  of as high a s  1 to 12. 

Dr. Booth's income s a l e s  approach was based upon t he  investment a 

specu la to r  might be w i l l i n g  to make in 1795 on lands which i n  20 t o  30 

years he could resell. Under t h i s  method he p o s t u l a t e s  a 10 percent 

r e tu rn  on investment of va r ious  estimates of p e r  acre va lue ,  I n  t h e  

ca se  of three of t h e  small enc laves  he used only  this method because 

he asserted t h a t  d a t a  were not  available upon which t o  analyze va lue  

under his f i r s t  two methods. These t h r e e  enc laves  were the portage a t  

Fort Wayne, the  portage at Chicago, and Ft. Massac (Royce Area 27, 

I l l i n o i s ) .  

The fol lowing cha r t  shows the valuations reached by each expert  

witness for each of the 15 enclaves:  



Plaintiffs Defendant 

Enclave Title Holder 

Royce Area 16, Miami - 2/3 
Indiana Wea - 113 
Royce Area 17,  Miami - 2/3  
Indiana Wea - 1 / 3  

Portage Road Miami - 2 / 3  
from Royce Area Wea - 1/3 
16 t o  Royce 
Area 17 ,  Indiana 

Six  miles square Miami - 2 / 3  
a t o u a t a n o n o r  W e a W 1 / 3  
Old IJea Towns 
(unnumbered red 
l ine  i n  west- 
central Indiana 
on Royce's map) 

Royce Area 18 ,  O t t a w a  
Ohio 

Royce Area 1 9 ,  Ottawa 
Ohio 

Royce Area 20, Wyandot 
Ohio 

Six miles square Wyandot 
a t  Ft, Sandusky 
(unnumbered 
d o t t e d  black l ine  
near Sandusky, 
Ohio, on Royce's 
map) 

Per Acre Total Per Acre Total 
Acreage Value Value Value Value 



P l a i n t i f f s  Defendant 

Enclave 
Per  Acre Tota l  

T i t l e  Holder Acreage Value Value - P e r  Acre Tota l  
Value - Value 

Royce Area 24, Potawatomi 23,040 $ 5.60 $129,024.00 $ 0.1736 $ 4,000 
I l l i n o i s  

Portage Road Potawatomi 
from Royce Area 
24 t o  ~ l l i n o i s  
River 

Area west of the Potawatomi 
I l l i n o i s  River 
a t  the  Old 
P i o r i a s  f o r t  
and v i l l a g e  

Area e a s t  of the  Kickapoo 
I l l i n o i s  River a t  
t he  Old P i o r i a s  
f o r t  and v i l l a g e  

Area west of t h e  Potawatomi 22,000 
I l l i n o i s  River 
a t  i ts  mouth 

Area e a s t  of t h e  Kickapoo 
I l l i n o i s  River 
a t  i ts  mouth 

Royce Area 27,  Kaskaskia 
I l l i n o i s  

Tota l  
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Our a n a l y s i s  of  va luc  begins  wi th  o u r  de te rmina t ion  t h a t  t h e  h ighes t  

and b e s t  use f o r  t h e  l ands  of  t h e  s u b j e c t  enc laves  i n  1795 was for 

subs i s t ence  t y p e  fanning. C e r t a i n  of  t h e  enc laves  (and p o r t i o n s  of 

c e r t a i n  o thers )had  p o t e n t i a l  a s  towns i tes  o r  t r a d i n g  pos t s .  Others  had 

value because of  t h e i r  s t r a t e g i c  geographical  l o c a t i o n s .  W e  l n v e  cnlianced 

t h e  valuc o f  c e r t a i n  of t h e  cnc laves  t o  r e f l e c t  such a t t r i b u t e s  and 

p o t e n t i a l  uses of t h e  va r ious  e n c l a v ~ s  beyond t h e  h ighes t  and best use  

as subs i s t ence  fanning land which we have des igna ted  a s  app ly ing  t o  a l l .  
1 

We a r e  unable t o  d e r i v e  much a s s i s t a n c e  from t h e  p l a i n t i f f s '  e x p e r t ' s  

ana ly se s  of value.  D r .  Chisholm's va lua t i ons  a r e  based on h i s  two 

samples of r e s a l e s .  I n  t h e  ca se  of  the smal.1 t r a c t s ,  he  adopted t h e  

weighted average of  s a l e s  i n  h i s  s r i l l e r  sample which is $1,211 p e r  ac r e .  

I n  t he  ca se  of t h e  l a r g e r  t r a c t s  h e  had adopted t h e  median p r i c e  pe r  

acre ($1.36 rounded t o  $1.40) from h i s  l a r g e r  sample and app l i ed  a  

mul t ip le .  The sma l l e r  t h e  t r a c t  t h e  h ighe r  t h e  mu l t i p l e .  We f i n d  no 

reasonable  bas is  f o r  app ly ing  such a  theory based s o l e l y  upon t h e  s i z e  

of  t he  enclave.  We f i n d ,  however, a f u r t h e r  and more fundamental f l aw 

i n  h i s  a n a l y s i s .  I n  D r .  Chisholm's sma l l e r  sample 93.5 percen t  of  t h e  

s a l e s  were i n  Wayne County ( D e t r o i t ) ,  Michigan, as were 56 percen t  of 

the sales i n  h i s  l a r g e r  sample. I n  our  t i t l e  dec i s ion  i n  t h i s  c a se ,  

31 Ind. C1. Comm. a t  196-98, w e  made f i n d i n g s  showing t h a t  D e t r o i t  w a s  

a f l o u r i s h i n g  s e t t l emen t  i n  t h e  l a t e  18 th  cen tury .  By 1788, t h e r e  were 

4,000 whi te  s e t t l e r s  i n  and around D c t r o i t .  The area f o r  s e v e r a l  m i l e s  

around t h e  m i l i t a r y  post  of D c t r o i t  was farmland. Sales of l ands  around 
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Detroit cannot be cons idered  comparable t o  hypo the t i ca l  sale of t h e  

subject enc laves ,  a l l  of which were wilderness  lands wi th  no e x i s t i n g  

settlement, other than  s c a t t e r e d  traders. kTe a r e ,  t h e r e f o r e ,  unable t o  

f i n d  D r .  Chisholm's analyses of any probative value.  

The ana ly se s  by defendant's expert w e  have found t o  be h e l p f u l  t o  

a greater degree t han  t hose  of  p l a i n t i f f s '  expe r t  bu t  w e  are unable t o  

adopt h i s  v a h a t i o n  figures because they  are low beyond the range of  

reasonable  deduct ion,  While i n i t i a l l y  p l ac ing  emphasis on the fac t s  

t h a t  government f r o n t i e r  l a n d s  up u n t i l  1796 were a v a i l a b l e  a t  $1 

per  a c r e  and that r e s a l e s  of such f r o n t i e r  wilderness l a n d s  were f r e e l y  

a v a i l a b l e  a t  retail a t  prices of slightly less than $1 p e r  a c r e ,  D r .  

Booth then, under his comparable sales approach, t u r n s  t o  those  same 

large, s p e c u l a t i v e  s a l e s  which he has re l ied upon, and we have rejected 

as bases  for comparison, i n  r ecen t  dec i s ions .  a* James Strong v. 

United S t a t e s ,  Dockets 134, e t  al., 42 Ind. C1.  Comm. 264, 276 (1978). 

Under h i s  a l t e r n a t i v e  approaches,  he l i kewi se  i gno re s  the predominant 

fact t h a t  wilderness l a n d s  i n  sma l l  t r a c t s  were s e l l i n g  for approximately 

$1 p e r  a c r e ,  and develops i n s t e a d  t h e o r i e s  of va lue  which contemplate 

development far i n  the future, t hus  p e r m i t t i n g  him t o  j u s t i f y  applying 

excessive,large d i scoun t s  from t h e  assumed selling prices a t  t h a t  

indefinite future t i m e .  

We have t aken  a much more straight-forward approach t o  t h e  v a l u a t i o n  

of these 15 t r a c t s .  The evidence establishes t h a t  t h e  prevailing p r i c e  

of r e l a t i v e l y  sma l l  f r o n t i e r ,  wi lderness  t r a c t s  i n  1795 was approximately 
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$1 p e r  a c r e .  These t r a c t s ,  however, were n e a r e r  t o  e s t a b l i s h e d  s e t t l e n l e n t s ,  

ouch as Vincennes, I n d i a n a ,  t h a n  t h e  s u b j e c t  e n c l a v e s  which, as we have 

i n d i c o t c d  e a r l i e r ,  were a l l  i s o l a t e d  p i e c e s  o f  l and  i n  t h e  heart of  t h e  

then I n d i a n  coun t ry .  W e  have begun w i t h  a base f i g u r e  o f  $1 p e r  a c r e  

based upon o u r  e a r l i e r  conc lus ion  t h a t ,  r e g a r d l e s s  of o t h e r  p o t e n t i a l  

uses, the h i g h e s t  and b e s t  use  f o r  a l l  t h e  subject e n c l a v e s  in 1795 was 

as s u b s i s t e n c e  farmlands.  From t h i s  base figure of $1  p e r  acre we have 

deducted 1 0  p e r c e n t  t o  r e f l e c t  t h e  i s o l a t i o n  of  t h e s e  t r a c t s .  We have 

then added o r  s u b t r a c t e d  vary ing  percen tages  f o r  such p o s i t i v e  f a c t o r s  

as p o t e n t i a l  a s  t o w n s i t e s  o r  t r a d i n g  p o s t s  and s t r a t e g i c  v a l u e  and such 

negative f e a t u r e s  as  non-productive water-covered l a n d s .  W e  do not 

believe t h a t  t h e  s ize  of any of  the  t r a c t s  would, i n  and of  i t s e l f ,  

have a f f e c t e d  w h a t  a h y p o t h e t i c a l  buyer and seller would have cons idered  

t o  be the v a l u e  of t h e  t r a c t .  Furthermore,  p o t e n t i a l  a s  t o l l  r o a d s  does 

n o t  have a s e p a r a t e  va lue .  Northern Paiute - Nation v. United S t a t e s ,  

Docket 87, 16  Ind.  C 1 .  Comm. 215, 322 (1965),  a f  f ' d  183 C t .  C1.  321 

(1968). F i n a l l y ,  w e  have cons ide red  Commission v a l u a t i o n s  of surrounding 

l a n d s  (as of  years reasonab ly  c l o s e  t o  o u r  1795 v a l u a t i o n  date)  as  tending 

t o  conf i rm the v a l u e s  we have a s s i g n e d  t o  the v a r i o u s  enc laves .  In  t h e  

s p e c i a l  c a s e  o f  F o r t  14assac (Royce Area 27 ,  I l l i n o i s )  we have a s s i g n e d  a 

s i g n i f i c a n t l y  h i g h e r  p e r  a c r e  v a l u e  t o  r e f l e c t  t h e  f a c t  t h a t  a good 

p o r t i o n  of t h e  20  acre t r a c t  had been c l e a r e d ,  a  g a r r i s o n e d  f o r t  existed 

and t h e  f o r t  c o n t r o l l e d  a c c e s s  t o  t h e  M i s s i s s i p p i  R iver  from t h e  Ohio 

River. 



Using the methods w e  have described above, we have determined the 

values of the 15 separate enclaves to be as follows: 

Per Acre Total 
Enclave Title Holds' Acreage Value Value 

1. Royce Area 16,  M i a m i  - 2/3  23,040 $1.08 $24,883.20 
Indiana Wca - 1 / 3  

2. Royce Area 17, Miami - 213 2,560 1 .08  2 ,764.80 
Indiana Wea - 1/3  

3. Portage Road from Miami - 2/3 2 1.25 2 .50  
Royce Area 16 to  Wea - 1 / 3  
Royce Area 17, 
Indiana 

4. Six miles square Miami - 2/3  23,040 1.08 24,883.20 
at Ouatanon or  Wea - 1 / 3  
Old Wea Towns 
(unnumbered red 
l ine i n  west-central 
Indiana on Royce's 
map) 

5 .  Royce Area 18, Ohio Ottawa 

6.  Royce Area 19, Ohio Ottawa 

7. Royce Area 20, Ohio Wyandot 

8. Six miles square Wyando t 
at Fort Sandusky 
(unnumbered dotted 
black line near 
Sandusky, Ohio, on 
Royce's map) 

9. Royce Area 24, Potawatomi 23,040 1 .17  26,956.80 
Illinois 

10. Portage Road from Potawatomi 8 1.25 10.00 
Royce Area 24 to 
I l l i n o i s  River 

11. Area west of the Potawatomi 7,460 1.08 7,948.80 
I l l i n o i s  River a t  
the Old Piorias 
fort and village 
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Enclave T i t l e  Holder 

Area e a s t  o f  t h e  Kickapoo 
I l l i n o i s  River  a t  
the Old P i o r i a s  
f o r t  and v i l l a g e  

Arca west o f  t h e  Potawatomi 
I l l i n o i s  River  
a t  i ts  mouth 

Area e a s t  o f  t h e  Kickapoo 
I l l i n o i s  River  
a t  i ts  mouth 

Royce Area 27, Kaskas k i a  
I l l i n o i s  

Acreage 

15,680 

22,000 

85,000 

20 

P e r  Acre T o t a l  
Value Value 

T o t a l  

As w e  have c o n s i s t e n t l y  he ld  i n  t h e  p a s t ,  i n f l a t i o n  and consequent  

d e v a l u a t i o n  of  t h e  d o l l a r  cannot  be t a k e n  i n t o  account  i n  o u r  v a l u a t i o n .  

a. Saginnw Chippewa Tr ibc  v .  United S t a t e s ,  Dockets 59, e t  a l . ,  4 1  Ind.  

C1. Comm. 327, 338 (1978).  

P l a i n t i f f s  contend t h a t  t h e  de fendan t  is n o t  e n t i t l e d  t o  c r e d i t  f o r  

c o n s i d e r a t i o n  a g a i n s t  t h e  award i n  t h i s  c a s e ,  n o r  is defendant  e n t i t l e d  

t o  claim any amount a s  c o n s i d c r a t i o n  i n  t h e  d e t e r m i n a t i o n  o f  

u n c o n s c i o n a b i l i t y .  

P l a i n t i f f s  have s e v e r a l  grounds on which they  b a s e  t h e  above 

argument, t o  none o f  vhich defendan t  makes any answer. P l a i n t i f f s  concede 

that A r t i c l e  4 o f  t h e  t r e a t y  p r o v i d e s  t h a t  goods t o  t h e  amount o f  $20,000 

were t o  be d e l i v e r e d  by t h e  United S t a t e s  t o  t h e  I n d i a n  s i g n a t o r i e s  and 

that a perpetual a n n u i t y  i n  s p e c i f i e d  amounts would be p a i d  each  t r i b e ,  

having a t o t a l  v a l u e  y e a r l y  o f  $9,500. The Wyandots, t h e  Delawares,  t h e  
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Shawnees, t h e  Miamis, t h e  Ottawas, t h e  Chippewas, and the  Pottawatomies, 

were t o  r ece ive  $1,000 a n n u i t i e s  each,  and $500 a n n u i t i e s  were t o  go t o  

the  Kickapoo, the Wea, t h e  Eel River ,  the Piankashaw, and t h e  Kasknskia 

tribes. These pe rpe tua l  a n n u i t i e s  were t o  be de l ive red  i n  the form of 

goods " su i t ed  t o  the circumstances of  t h e  Indians." It was a l s o  provided 

that if any of the t r i b e s  should t h e r e a f t e r  a t  an annual de l ive ry  of 

their sha re  of  t h e  goods, d e s i r e  t h a t  p a r t  of t he  annui ty  be furn ished  

i n  domestic animals ,  implements of husbandry, and o t h e r  u t e n s i l s  convenient 

f o r  them, and i n  compensation f o r  "usefu l  a r t i f i c e r s "  who might r e s i d e  

with o r  nea r  them and be employed f o r  t h e i r  b e n e f i t ,  t h a t  could be done 

a t  subsequent annual d e l i v e r i e s .  

P l a i n t i f f s  a l so  concede t h a t  t h e  Treaty of Greenevi l le  was a t  least 

i n  p a r t  a t r e a t y  o f  cc s s ion 'bu t  urge t h a t  i t  was designated ra ther  t o  

f i l l  o the r  o b j e c t i v e s  such a s  t h e  acknow3.edgcment of sovere ign ty  of  t he  

United S t a t e s  over  t h e  Ind ians ,  t h e  r i g h t  of preemptl.on i n  t he  United 

S t a t e s  t o  buy the  Ind i ans '  l and  a t  a f u t u r e  time, o r  t o  approve t h e  

buyer, and f i r s t  and foremost peace between t h e  Ind ians  and the  United 

S t a t e s .  From t h i s  p l a i n t i f f s  reason t h a t  t he re  is no way of t e l l i n g  how 

much of the  cons ide ra t i on  was f o r  t h e  land ce s s ions  and how much for the 

o t h e r  equa l ly ,  i f  no t  more important ,  o b j e c t s  of t he  t r e a t y .  P l a i n t i f f s  

a l s o  point  ou t  that the  d i v i s i o n  of t h e  cons ide ra t i on  among t he  s igna to ry  

tribes had no r e l a t i o n  t o  t h e  ownership of  the land being ceded. That 

is, tribes ceding a g r e a t  deal  of land received t h e  same cons ide ra t i on  

as t r i b e s  ceding a small amount of land. P l a i n t i f f s  see this as further 
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evidence that the  payments were primarily related to the end of peace 

rather than as payment for land. 

Turning f i r s t  to p l a i n t i f f s '  argument that t h e  most important 

ob jec t i ve  of t h e  United S t a t e s  i n  negotiating the Treaty of Greeneville 

was peacc and the acknowledgment of  the sovere ignty  of t h e  United States 

and the submission of the Indians to the pro tec t ion  o f  the United States 

rather than to  procure a cession o f  land in the Northwest Territory, 

there are several  things t o  be c o ~ s i d e r e d .  We know of no ins tance  p r i o r  

to this treaty  when the United S t a t e s  p a i d  consideration t o  an Indian 

t r ibe  in a peacc t rea ty .  In the Treaty of Fort Stanwix, October 22, 

1784, 7 Stat. 15, the United States and the Senecas, Mohawks, Onondagas, 

and Cayugas agreed to peacc and t o  a return of h o s t a g e s  and pr i soners .  

Those four nembers o f  the S i x  Nations had, along with most of the Indians 

east  of the N i s s i s s i p p i  River, fought with the Bri t i sh  durj.ng the 

Revolutionary War. In Article 4 of that t rea ty ,  goods were given t o  the 

Indinns " i n  consideration o f  the present circumstances of the S i x  Nations, 

and i n  execution of the humane and l i b e r a l  views of  the United States 

upon the signing of the above Articles." Although the four formerly  

hostile t r i b e s  of the Six Nations were required to cede all t h e i r  lands 

east of Niagara on Lake Ontario and t o  agree to a boundary line on the 

west, r e l i n q u i s h i n g  all thcir claims to land w e s t  of t h a t  l i n e  and also  

to s i x  square miles around Fort Oswego, there was clearly no payment 

for t h i s  relinquishment and cession in that  treaty. 
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I n  t h e  Wyandotte Treaty of January 21, 1785, the Wyandottcs, 

Delawares, Chippewas, and Ottawas also made peace wi th  t h e  United S t a t e s  

after having fought on t h e  s i d e  of t h e  B r i t i s h  during the  Revolutionary 

War, and they l i kewi se  agreed t o  boundaries and t o  t h e  rel inquishment  

of c e r t a i n  l ands  t o  t he  Uni ted  S t a t e s  f o r  i ts  use. The post  a t  D e t r o i t  

and t h e  pos t  a t  Michill iamachinac were reserved t o  t he  United S t a t e s .  

A l l  the  Ind ians  received was a d i s t r i b u t i o n  of  goods "in pursuance of 

the humane and l i b e r a l  views of Congress, upon t h i s  t r e a t y ' s  being 

s igned  . . . t o  be d i s t r i b u t e d  among the d i f f e r e n t  t r i b e s  f o r  t h e i r  use 

and comfort. 'I 

On Novexher 28, 1785, t h e  United States en te red  i n t o  t he  Treaty of 

Hopewell with the Cherokee Ind ians ,  7 S t a t .  18. This  was another  peace 

t r e a t y  s e t t i n g  boundarizs  between lands  a l l o t t e d  t o  t h e  Cherokee Ind ians  

for t h e i r  hunt ing  grounds and land claimed by the United S t a t e s .  No 

goods o r  p rov i s ions  were given t o  the Cherokees f o r  such peace and 

f r i endsh ip .  

On January 3, 1786, 7 S t a t .  21, t h e  United S t a t e s  s igned a peace 

t r e a t y  wi th  t h e  Choctaw Indians .  This t r e a t y ,  i n  a d d i t i o n  t o  providing 

for  the  r e t u r n  of  p r i s o n e r s  and hos tages ,  set boundaries f o r  t he  land 

which the  United S t a t e s  was w i l l i n g  t h a t  t he  Choctaw Nation should 

c o n t r o l  and reserved t o  i t s e l f  c e r t a i n  a r e a s  f o r  t r ad ing  pos t s .  No 

goods o r  p re sen t s  were de l ive red  i n  r e t u r n  fo r  t h i s  t r e a t y .  On 

January 10, 1786, 7 S t a t ,  24,  t h e  United S t a t e s  en te red  i n t o  a s i m i l a r  

treaty with t h e  Chickasaw Nation and again paid nothing f o r  t h e  peace 
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i t  ob ta ined .  On January  31, 1786, 7 S t a t .  26, t h e  Uni ted S t a t e s  e n t e r e d  

i n t o  a t r e a t y  wi th  t h e  Shawnee I n d i a n s  p r o v i d i n g  f o r  peace between t h e  

p a r t i e s  and f o r  t h e  d e l i v e r y  of h o s t a g e s  u n t i l  p r i s o n e r s  were r e t u r n e d .  

T h i s  t rea ty  a l s o  set boundaries f o r  t h e  Shawnee l a n d s  and a re l inqu ishment  

of Shawnee l a n d s  beyond t h o s e  boundar ies .  No p r e s e n t s  o r  goods were 

g iven  I n  r e t u r n  for the cormitn2nts on the part of the Ind ians .  

A t  t h e  end o f  t h e  Revolu t ionary  War and u n t i l  1795 t h e  o f f i c i a l  

p o l i c y  of t h e  Uni ted S t a t e s  was t o  e v i c t  t h e  I n d i a n s  from any areas 

where they  could  be removed and t o  s e c u r e  the l a n d  i o r  w h i t e  s e t t l e r s .  

This p o l i c y  was evidenced by t h e  1784 T r c a t y  of F o r t  Stanwix and r e i t e r a t e d  

i n  t h e  t r e a t i e s  mentioned above. I n  1787 t h e  Northwest Ordinance w a s  

enac ted .  It permi t t ed  t h e  o rgan ized  s e t t l e m e n t  and c i v i l  government 

o f  t h e  l a n d s  west  of  t h e  Ohio River  a l though  t h o s e  l a n d s  were w e l l  occupied 

by I n d i a n s .  As w e  noted i n  f i n d i n g  1 3  o f  t h e  t i t l e  phase  o f  t h i s  c a s e ,  

31 Ind.  C1. Comm. 89, beginning a t  page 175, the  Uni ted States under the 

A r t i c l e s  of  Confedera t ion  f i r s t  took  t h e  p o s i t i o n  t h a t  t h e  Uni ted S t a t e s  

had a c q u i r e d  t i t l e  t o  Ind ian  l a n d s  by r i g h t  of  conquest  and t h a t  t h e  

I n d i a n s ,  having a l l i e d  themselves  w i t h  t h e  B r i t i s h ,  were a c c o r d i n g l y  

d i s p o s s e s s e d  of t h e i r  l a n d s  i n  Ohio and t h e  remainder  o f  t h e  Northwest. 

T h i s  was t h e  p o s i t i o n  t a k e n  a t  t h e  t r e a t i e s  mentioned above w i t h  t h e  v a r i o u s  

tribes h e l d  i n  t h e  1 7 8 0 1 s ,  and no c o n s i d e r a t i o n  was p a i d  f o r  t h e  t r e a t i e s  

of  peace and boundar ies  and t h e  re l inqu i shment  o f  Indian c la ims  t o  l and .  

As poin ted  o u t  i n  o u r  f ind ing  i n  the t i t l e  phase ,  t h i s  p o l i c y  d i d  n o t  

work and h o s t i l i t i e s  i n  t h e  Northwest T e r r i t o r y  increased. The I n d i a n s ,  
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encouraged by B r i t i s h  agents from D e t r o i t  and Canada, deeply r e sen t ed  t h e  

treaties they had been forced t o  execute ,  and they cont inued t o  regard 

all t h e  t e r r i t o r y  west of t h e  Ohio River as t h e i r s .  U n t i l  1795 t h e  

Br i t i sh  d i d  whatever they  could t o  preserve  t h e i r  Indian f u r  t r a d e  and 

their f u t u r e  i n t e r e s t  i n  the ownership of lands  w i th in  the t e r r i t o r y  

lost a t  the 1783 Trea ty  of  Paris. The B r i t i s h  who had r e t a i n e d  t h e i r  

p o s t s  at D e t r o i t  and a fort on t h e  blaumee River even a f t e r  t h e  B a t t l e  

of Fa l l en  Timbers i n  1794,  were cons t an t ly  fu rn i sh ing  the Ind ians  wi th  

ammunition, supp l i e s ,  and encouragement. 

On August 9, 1787,  a Congressional Committee repor ted  t o  t h e  

Cont inenta l  Congress t h a t  s i n c e  t h e  United States d i d  no t  want another  

Ind ian  War on a large s c a l e  i t  would be best t o  r ep l ace  t h e  p o l i c y  t h a t  

l ands  i n  the Northwest T e r r i t o r y  were he ld  by r i g h t  of conquest ,  wi th  

the policy by which the Government would n e g o t i a t e  with t he  Indians on 

the  basis of purchasing the i r  lands.  The rea f t e r  Congress au thor ized  

Arthur  S t .  Clair, Governor of the Northwest T e r r i t o r y ,  t o  hold a general 

treaty wi th  t he  wes te rn  Ind ians  t o  remove causes  of controversy and t o  

settle boundaries. The Indians were claiming the Ohio River a s  t h e  

Indian-American boundary line, but  S t .  C l a i r ,  a c t i n g  on behalf  of t h e  

United S t a t e s ,  attempted t o  n e g o t i a t e  a line f a r  t o  t he  nor th  of t he  Ohio 

River as the boundary. There were a number of e f f o r t s  and actual t r e a t i e s  

nego t i a t ed  with t he  Northwest Ind ians  s e t t i n g  t h e  boundary l i n e  wished 

by t h e  United S t a t e s ,  bu t  because many of the p r i n c i p a l  c h i e f s  were no t  

p r e sen t ,  t h e  treaties were never r e a l l y  e f f e c t i v e .  The majo r i t y  of t he  
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Ind ians  cont inued t o  i n s i s t  on the Ohio River as t h e  d i v i d i n g  l i n e  and 

the  United S t a t e s  continued t o  work toward a l i n e  much f u r t h e r  nor th .  

After the de fea t  of t h e  Ind ians  a t  the B a t t l e  of Fallen Timbers i n  1794, 

and t h e  Jay Trea ty  of November 19, 1794, 8 Stat.  116, i n  which the  

B r i t i s h  promised t o  evacuate  t h e  border  p o s t s  by June 1, 1796, General 

Wayne was ab le  t o  bring t oge the r  t h e  Northwest Ind i ans  t o  n e g o t i a t e  t h e  

Treaty of Greenevi l le .  

It is  t r u e ,  as p l a i n t i f f s  po in t  o u t ,  t h a t  the United S t a t e s  wished 

t o  have peace with t h e  Northwest Indians.  It is equa l ly  t r u e  t h a t  t h e  

Northwest Ind ians  wished t o  have peace wi th  t he  United S t a t e s ,  and a f t e r  

hear ing  c e r t a i n  p rov i s ions  of t he  Jay Trea ty  read  t o  them during t h e  

t r ea ty  nego t i a t i ons ,  they were w e l l  aware of t h e  f a c t  t h a t  they could 

no longer  hold ou t  against t h e  armed f o r c e s  of t h e  United S t a t e s .  They 

would not  be a b l e  t o  count on B r i t i s h  a s s i s t a n c e .  During the course of 

t he  treaty nego t i a t i ons  t h e  c h i e f s  of the Nations p a r t i c i p a t i n g  

complained b i t t e r l y  about t he  so-ca l led  Greenevi l le  l i n e  and at tempted 

again t o  ob t a in  t h e  Ohio River a s  t he  d iv id ing  l i n e ,  bu t  i t  is  c l e a r  

t h a t  they r e a l i z e d  t h e i r  cause was l o s t .  On t h e  b a s i s  of t h e  facts  

which have been r e l a t e d  many times i n  these Greenevi l le  cases ,  i t  is 

t r u e  t h a t  peace was an ob jec t  sought by both t h e  Ind ians  and t h e  United 

S t a t c s .  However, t h e  land ce s s ions  acquired by t h e  United S t a t e s  were 

des i r ed  only by the United S t a t e s  and not  de s i r ed  i n  t h e  l e a s t  by t h e  

Indians.  The promise of s u b s t a n t i a l  funds by way of  pe rpe tua l  a n n u i t i e s  

p l u s  a lump sum payment a t  t h e  t i m e  of t h e  t r e a t y  s ign ing ,  represen ted  
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t h e  Government's new p o l i c y  o f  purchasing lands from the  Ind i ans  rather 

t han  relying on a c q u i s i t i o n  through peace treaties con t a in ing  relinquish- 

ment c lauses  and no cons ide ra t i on .  

P l a i n t i f f s  po in t  t o  t h e  fact t h a t  i t  was an important  o b j e c t i v e  of 

the United S t a t e s  sought  by Wayne and conceded by t h e  Ind i ans ,  t h a t  t h e  

Ind i ans  acknowledge the sovere ign ty  of  the  United S t a t e s  and submit 

themselves t o  t h e  p r o t e c t i o n  of the United S t a t e s ,  and also t h a t  t h e  

United States sought and was granted t h e  i n p o r t a n t  right of preemption 

t o  purchase t h e  l a n d s  r e t a i n e d  by t h e  Ind ians .  P l a i n t i f f s  n o t e  t h a t  t h i s  

right of preemption n e c e s s i t a t e d  a corresponding r e s t r i c t i o n  on the 

Ind i ans  who could sell t h e i r  lands only t o  t h e  United S t a t e s  and t o  no 

other pa r ty .  We are under the impression that even under t h e  A r t i c l e s  

of Confederat ion t h e  United S t a t e s  considered t h a t  i t  had t h e  r i g h t  of 

preemption i n  a l l  lands occupied by Indians o u t s i d e  t h e  borders  of t he  

s e v e r a l  s t a t e s ,  and t h a t  it had acqui red  t h e  legal t i t l e  t o  such l and  by 

conquest.  I n  t h e  various t r e a t i e s  nego t i a t ed  between 1783 and 1789 the  

United States a c t e d  on t h i s  premise giving peace t o  the Ind ians  and 

requiring t h a t  they g ive  po r t i ons  of their land f o r  no cons ide ra t i on  a t  

a l l .  A t  t h a t  p o i n t  the United S t a t e s  was willing only  t o  respect Ind ian  

use and occupancy i n  some of  their l ands .  The Ind ian  Trade and I n t e r -  

course  A c t  enacted i n  1790, 1 S t a t .  137, 138, provided t h a t  no s a l e  of 

lands by any Ind i ans ,  or any n a t i o n  o r  t r i b e  of Ind ians  w i th in  t h e  

United S t a t e s ,  "shall be v a l i d  t o  any person or  persons,  o r  t o  any s t a t e ,  

whether having t h e  right of pre-emption t o  such l a n d s  o r  not ,  un l e s s  t h e  
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same s h a l l  be nrsde and d u l y  executed a t  some p u b l i c  t r e a t y ,  he ld  under 

the  a u t h o r i t y  of t h e  United S ta tes . "  A later amendment was added i n  1793, 

which made v i o l a t i o n s  t o  t h a t  p rov i s ion  punishable  by f i n e s  and imprison- 

ment, Except i n  t h e  case of New York State, t h e  Government gene ra l l y  

enforced t h e  p rov i s ions  of t h e  Ind ian  Trade and I n t e r c o u r s e  Act. 

Accordingly,  i t  appears  t h a t  t h e  United S t a t e s  d i d  no t  need t o  ba rga in  

and yay f o r  i ts  sovere ign ty  over  t h e  Nortlwest I nd i ans  nor  f o r  t h e  r i g h t  

of preemption t o  t h e i r  l ands .  The language i n  t h e  Greenevi l l e  Trea ty  

which prov ides  t h a t  when t h e  t r i b e s  should be disposed t o  se l l  t h e i r  l ands  

or any p a r t  of them, they would be so ld  only t o  t h e  United S t a t e s ,  ha s  

been i n t e r p r e t e d  by t h i s  Commission and by t h e  Court o f  Claims as one 

of the s e v e r a l  ind ica t ions  t h a t  t h e  United S t a t e s  intended t o  recognize  

t r e a t y  s i g n a t o r y  t r i b e s '  ti.tle i n  t h e  l ands  r e t a i n e d  by them i n  t h e  

Treaty of Grcenevi l l e .  liiami Tribe of  Oklzhoma, e t  a . . ,  v. United S t a t e s  

(Docket 67) 146 C t .  C1 .  421. 

P l a i n t i f f s '  g r e a t e s t  emphasis is on t h e  f a c t  that t h e  United S t a t e s  

wished t o  i n s u r e  pcace with  t h e  Northwest I nd i ans  and t h a t  t h i s  purpose 

was paramount t o  all o t h e r s  i n  t he  Trea ty  of Greenevi l l e .  A s  p l a i n t i f f s  

pu t  i t ,  "no b e t t e r  way t o  i n s u r e  peace e x i s t e d  than  t o  put  t h e  Ind i ans  

on t h e  p a y r o l l  of t h e  United S t a t e s ;  t h a t  is,  by making them depend upon 

i n c o w  from the  United S t a t e s  f o r  a s u b s t a n t i a l  p a r t  of t h e i r  subs i s t ence .  

The purchase of pcace was a l s o  t h e  purchase of d o c i l i t y ,  and t h e  payment 

of the cons ide ra t i on  by means of  a n n u i t i e s  was assurance  of cont inued 

d o c i l i t y . "  As we have s t a t e d  above, t h e  Unitcd S t a t e s  was n o t  i n  t h e  
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habi t  of paying annuities i n  return f o r  peace from formerly h o s t i l e  

Ind ians .  And t h i s  was t r u e  even where t h e  peace treaties r equ i r ed  t h e  

Indians t o  r e l i n q u i s h  t h e i r  c la ims  t o  cer ta in  lands.  However, by 1789 

or 1790, the Uni t ed  S t a t e s  had come t o  the conclusion that t h e  rel inquish-  

ment of lands were n o t  going to "s t ick"  and t h a t  i t  would be a better  

policy t o  purchase the l ands  which they wanted from t h e  Ind ians  and pay 

them some cons ide ra t i on .  We b e l i e v e  t h a t  t h i s  i s  exac t l y  what the United 

S t a t c s  d i d  i n  the Treaty of Greenev i l l e  and t h a t  t h e  cons ide ra t i on  

mentioned was f o r  the ce s s ion  o f  the  lands and n o t  f o r  the  peace which 

bo th  sides des i r ed  e q u a l l y /  

Finally we do no t  believe i t  s i g n i f i c a n t  t h a t  the d i v i s i o n  of the 

cons ide ra t i on  among t h e  signatory tribes had no r e l a t i o n  t o  t h e  ownership 

of  t h e  lands being  ceded. As p l a i n t i f f  concedes,  a t  t h e  time of the 

treaty ,  Wayne found i t  impossible  t o  follow h i s  i n s t r u c t i o n s  to draw a 

boundary between the v a r i o u s  t r i b e s ,  and t h e r e f o r e  t he  t r e a t y  was 

concluded without  t he  Government knowing e x a c t l y  what i n t e r e s t  any of 

the tribes had i n  t h e  land  being re ta ined o r  being rel inquished.  This 

was not  a n  uncommon circumstance i n  ear ly  Indian t r e a t i e s ,  but t h a t  

fact d i d  n o t  prevent the amount named as cons ide ra t i on  and p a i d  for the 

cession being cons ide ra t i on  and t h e r e f o r e  c r e d i t a b l e  i n  f avo r  of  t h e  

Government against t h e  award. See Pawnee I n d i a n  Tribe v. United S t a t e s  

(Docket 10) 124 Ct. C1. 324 (1953) i n  which t h e  Pawnees rece ived  cons ide ra t i on  

for t h e i r  1833 ces s ion  of all the l ands  south of t h e  P l a t t e  River, without  

f u r t h e r  d c l i n i a t i o n  of t h e  boundaries.  
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For t h e  purpose of  determining t h e  unconsc ionabi l i ty  o f  t h e  

cons ide ra t i on  pa id  t o  each of t h e  p l a i n t i f f s  i n  t h i s  c a s e ,  w e  w i l l  

cons ider  t h e  c a p i t a l i z e d  va lue  of t h e  promised and pa id  a n n u i t i e s  which 

were pe rpe tua l  and i n  t h e  amount of $1,000 f o r  f o u r  of  t h e  p l a i n t i f f s  

and $500 f o r  t h e  o t h e r  f o u r  p l a i n t i f f s .  For t hose  p l a i n t i f f s  who were 

promised thc $1,000 a n n u i t i e s  the c a p i t c l i z e d  va lue  i s  $20,000, and f o r  

those p l a i n t i f f s  who were proluiscd t h e  $500 e r i nu i t i e s  t he  c a p i t a l i z e d  

va lue  i s  $10,000. To t h e s e  va lues  we w i l l  add a p ro  r a t a  s h a r e  of t h e  

$20,000 i n  goods, pa id  t o  t h e  s i gna to ry  Ind ians  a t  Greenevi l l e .  

Defendant has presen ted  evidence which shows that t h e  a n n u i t i e s  

were d i spersed  p a r t l y  i n  goods as promised by t h e  t r e a t y  and p a r t l y  i n  

cash. I n  most i n s t a n c e s  t h e  a n n u i t i e s  were pa id  i n  cash  and n o t  i n  

goods. The United S t a t e s  a rgues  t h a t  i t  is t h e r e f o r e  e n t i t l e d  t o  

deduct ions  a s  payments on t h e  c la im of  t h e  t o t a l  amount of t h e  c a p i t a l i z e d  

va lue  of  t h e  pe rpe tua l  a n n u i t i e s  i n  t h e  ca se  of each p l a i n t i f f .  I n  t h e  

l i g h t  of t h e  so-cal led Sioux Amendment, 85 S t a t .  1499 (1974), which 

p r o h i b i t s  deduct ions  of  payments made f o r  goods, r a t i o n s ,  o r  p rov i s ions ,  

we cannot a l low defendant t o  have a deduct ion r ep re sen t i ng  t h e  c a p i t a l i z e d  

va lue  of a n n u i t i e s  which were f o r  t h e  s p e c i f i c  purpose of p rov id ing  t h e s e  

t r ibes wi th  goods, i .e . ,  food, r a t i o n s ,  and p rov i s ions .  The t r e a t y  

promise was t h a t  the t r i b e s  would r e c e i v e  pe rpe tua l  a n n u i t i e s  i n  necessary 

goods and t h e  va lue  of such goods may n o t ,  under t h e  Sioux Amendment, 

be deducted from t h e  f i n a l  award a s  payments on t h e  claim. Tbe f a c t  

t h a t  t h e  a c t u a l  payments were i n  mimy i n s t a n c e s  pa id  i n  cash does n o t  

make them deduc t ib le  o r  exempt t l m n  from the r e s t r i c t i o n s  of t h e  Sioux 
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Amendment s i n c e  i t  will be presumed t h a t  what was pa id  to  the  tribes i n  

fulfillment of t h e  pe rpe tua l  annuity ob l iga t ion  was i n  lieu of goods. 

We conclude, therefore, t h a t  ne i the r  the  value of the goods d i s t r i b u t e d  

a t  t h e  treaty nor t he  c a p i t a l i z e d  value of the t r i b a l  a n n u i t i e s  iuay not  

be deducted from the  final awards i n  these  cases.  

In summary, a t  the  Treaty of Greenevil lc  t h e  Miamis ceded enclaves 

having a value of $35,022.47 f o r  cons idera t ion  of $33,220.00; t h e  kTcas 

ceded enclaves having a value of $17,511.23 for cons idera t ion  of $11,120.00; 

the Ottawas ceded enclaves having a value of $123,667.20 for cons idera t ion  

of $22,100.00; the Wyandots ceded enclaves having a value of $19,584.00 

f o r  cons idera t ion  of $22,100.00; the Pottawatomies ceded enclaves having 

a va lue  of $58,675.60 f o r  cons idera t ion  of $22,100.00; the Kickapoos 

ceded enclaves having a v a k e  of $108,734.40 f o r  cons idera t ion  of 

$11,120.00; and the Kaskaskias ceded an enclave having a value of $1,500.00 

f o r  cons idera t ion  of $11,120.00. 

W e  t he re fo re  conclude t h a t  the cons idera t ion  received by the  Miamis, 

Weas, Wyandots, and Kaslcaslcias under t he  T r e a t y  of Greeneville was not 

unconscionable and t h a t  t h e  p l a i n t i f f s  represent ing  these tribes a r e  not  

e n t i t l e d  t o  any recoveries .  

The cons idera t ion  received by the  remaining tribes, however, was 

unconscionable and these  tribes are  e n t i t l e d  t o  recover from defendant 

the following sums less any o f f s e t s ,  a s  determined i n  subsequent 

proceedings, t o  which the defendant may be e n t i t l e d :  t o  the Ottawa 



p l a i n t i f f s ,  t h e  sum of $123,667.20; to the Pottawatomi plaintiffs, the 

sum of $58,675.60; and to the Kickapoo plaintiffs, the sum of $108,734.40. 

An ordcr will be entered  accordingly. 

JohkT. Vance, Commissioner 
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